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SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 
April  28,  2014,  5:30  P.M. 

and  AGENDA  GOVERNMENT 

Room  400  City  HaH  DOCUMEN  PS  DEPT 

1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  2 5 2014 


SAN  FRANCISCO 

Call  to  order  and  roll  call.  PUBLIC  LIBRARY 

Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Discussion  and  possible  action  on  a matter  submitted  under  Chapter  Three  of  the 
Ethics  Commission  Regulations  for  Violations  of  the  Sunshine  Ordinance. 

(Attachments:  Memorandum  to  Commission,  Hearing  Notice,  staff  Report  and 
Recommendation  and  Appendix  A and  Appendix  B.) 

a)  Ethics  Complaint  No.  03-140303,  hearing  regarding  alleged  willful  violation 
of  the  Sunshine  Ordinance  by  a department  head  (referred  from  the 
Sunshine  Ordinance  Task  Force  on  March  3,  2014,  Sunshine  Ordinance 
Task  Force  complaint  number  12058.) 

Complainant:  Dominic  Maionchi 

Respondent:  Phil  Ginsburg,  Director,  Recreation  and  Park  Department 
Closed  session.  (Discussion  and  possible  action.) 

Closed  session  held  pursuant  to  Brown  Act  section  54956.9(a),(e)(2)  and  Sunshine 
Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as  defendant  in  light  of 
McCutcheon  v.  Federal  Election  Commission,  No.  12-536. 

Conference  with  Legal  Counsel:  Anticipated  litigation  as  defendant 

Number  of  possible  cases:  1 


Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of 
March  24,  2014.  (Attachment:  March  24,  2014  draft  minutes.) 

Discussion  of  Executive  Director’s  Report.  An  update  of  important  Ethics 
Commission  staff  activities  since  the  previous  monthly  meeting.  The  written  report, 
which  is  available  at  the  Commission  office  and  on  its  website,  covers  the 
investigation  and  enforcement  program,  revenues,  campaign  finance  disclosure 
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program,  revenues,  public  financing/campaign  finance  audit  program,  lobbyist 
program,  campaign  consultant  program,  and  outreach  and  education.  Any  of  these 
subjects  may  potentially  be  part  of  the  Director’s  presentation  or  discussed  by  the 
Commission.  (Attachment:  Executive  Director’s  Report.) 

\11.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

\ 111.  Adjournment. 

There  will  be  an  opportunity  for  public  comment  on  each  agenda  item. 

.Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.  Any  materials  distributed  to  members  of  the  Ethics  Commission  within  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  cell  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  prder 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1 Dr.  Carlton  B. 
Goodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
.MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davies  Hall  and  the  War  Memorial  Complex. 

To  obtain  a disability-related  modification  or  accommodation,  including  auxiliary  aids  or  services,  to 
participate  in  a meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a reader  during  a meeting,  a sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a disability-related 
modification  or  accommodation. 

Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City 
accommodate  these  individuals. 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the 
people's  business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  OR  TO 
REPORT  A VIOLATION  OF  THE  SUNSHINE  ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE 
T.'XSK  FORCE,  City  Hall,  Room  244,  1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco,  CA  94102-4689;  phone: 
(415)  554-7724;  fax:  (415)  554-7854;  email:  SOTF@SFGOV.ORG.  Copies  of  the  Sunshine  Ordinance  can  be 
obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  the  City's 
website  at  httD://www.sfcov.ore 
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Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100  - 2.160)  to  register  and  report  lobbying  activity. 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone'<415)  252-3100,  fax  (415)  252-3112;  and  website: 
www.sfgov.org/ethics. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


Paul,A.  Renne 
Vice-Chairperson 


Brett  Andrews 
Commissioner 


Beverly  Ha  yon 
Commissioner 


Date:  April  24,  2014 

To;  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

Re:  Hearing  - Ethics  Complaint  03-140303 


Peter  Keane 
Commissioner 


John  St.  Crok 
Executive  Director 


Enclosed  is  the  Report  and  Recommendation  for  the  above  complaint  referred  from  the 
Sunshine  Ordinance  Task  Force  (Complaint  No.  12058)  “Dominic  Maionchi  against 
Phil  Ginsburg,  General  Manager,  Recreation  and  Park  Department.”  The  referral  was 
received  by  the  Ethics  Commission  on  March  3 , 20 1 4. 


This  referral  will  be  heard  under  Chapter  Three  of  the  Ethics  Commission  Regulations 
for  Violations  of  the  Sunshine  Ordinance  (“Regulations”).  Staff  has  scheduled  this 
matter  to  be  heard  during  the  next  regular  Ethics  Commission  meeting  at  5:30  PM  on 
Monday,  April  28,  2014,  in  Room  400  in  City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place, 
San  Francisco,  California  94102. 


Both  Mr.  Maionchi  (“Complainant”)  and  Mr.  Ginsburg  (“Respondent”)  were  issued  the 
Report  and  Recommendation  and  were  noticed  of  the  hearing  by  email  on  April  4, 

2014.  The  Complainant  was  also  noticed  by  U.S.  mail,  and  the  Respondent  was  also 
noticed  by  interoffice  mail  on  the  same  date  as  the  email  notice.  A courtesy  copy  of  the 
Report  and  Recommendation  was  sent  to  the  Sunshine  Ordinance  Task  Force  on  April 
4,2014. 


Neither  the  Complainant  nor  the  Respondent  are  required  to  attend  the  hearing. 

However,  if  any  party  fails  to  appear,  and  the  Commission  did  not  grant  the  party  a 
continuance  or  reschedule  the  matter  under  Chapter  IV,  section  LE,  then  the 
Commission  may  make  a decision  in  the  party’s  absence. 

Pursuant  to  Chapter  Three  of  the  Regulations,  the  Executive  Director  has  prepared  a 
written  Report  and  Recommendation  summarizing  his  factual  and  legal  findings. 

Neither  the  Complainant  nor  the  Respondent  submitted  a request  for  continuance,  and 
neither  party  submitted  a response  to  the  Report  and  Recommendation. 

At  the  hearing,  the  Complainant  and  the  Respondent  may  speak  on  his  or  her  own 
behalf,  subject  to  the  following  time  limits;  Complainant  shall  be  permitted  a ten- 
minute  statement;  Respondent  shall  be  permitted  a ten-minute  statement;  and 
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Complainant  shall  be  permitted  a five-minute  rebuttal.  Unless  otherwise  decided  by  the 
Commission,  formal  rules  of  e\idence  shall  not  apply  to  the  hearing. 

In  determining  whether  a violation  of  the  Sunshine  Ordinance  occurred,  the  Commission  must 
conclude  that,  based  on  a preponderance  of  the  evidence,  the  Respondent  committed  a violation 
of  the  Sunshine  Ordinance.  The  votes  of  at  least  three  Commissioners  are  required  to  make  a 
finding  that  a Respondent  has  committed  a willful  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a non- willful  violation  of  the  Sunshine  Ordinance. 

Copies  of  all  of  the  documents  received  from  the  Task  Force  regarding  this  matter  have  been 
attached  to  this  notice,  as  well  as  a copy  of  the  Regulations  and  relevant  law. 


Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


Date: 


April  4,2014 


Paul.  A.  Renne 
Vice-Chairperson 


To: 


Brett  Andrews 
Commissioner 


Cc: 


Beverly  Ha  yon 
Commissioner 


From: 


Phil  Ginsburg,  Respondent 
Dominic  Maionchi,  Complainant 

Members,  Sunshine  Ordinance  Task  Force 

John  St.  Croix,  Executive  Director 


Peter  Keane 
Commissioner 


Re: 


NOTICE  - Hearing  - Ethics  Complaint  03-140303 


John  St.  Croix 

Executive  Director  Enclosed  is  the  Report  and  Recommendation  for  the  above  complaint  referred  from  the 
Sunshine  Ordinance  Task  Force  (Complaint  No.  12058)  “Dominic  Maionchi  against 
Phil  Ginsburg,  General  Manager,  Recreation  and  Park  Department.”  The  referral  was 
received  by  the  Ethics  Commission  on  March  3,  2014. 


This  referral  will  be  heard  under  Chapter  Three  of  the  Ethics  Commission  Regulations 
for  Violations  of  the  Sunshine  Ordinance  (“Regulations”).  Staff  has  scheduled  this 
matter  to  be  heard  during  the  next  regular  Ethics  Commission  meeting  at  5:30  PM  on 
Monday,  April  28,  2014,  in  Room  400  in  City  Flail,  1 Dr.  Carlton  B.  Goodlett  Place, 
San  Francisco,  California  94102. 


Neither  the  Complainant  nor  the  Respondent  are  required  to  attend.  However,  if  any 
party  fails  to  appear,  and  the  Commission  did  not  grant  the  party  a continuance  or 
reschedule  the  matter  under  Chapter  IV,  section  I.E,  then  the  Commission  may  make  a 
decision  in  the  party’s  absence.  The  Complainant  or  the  Respondent  must  request  any 
continuance  of  the  hearing  date  in  writing.  The  request  must  be  delivered  to  the 
Commission  Chairperson,  and  to  all  other  parties,  no  later  than  ten  business  days  before 
the  date  of  the  hearing,  or  no  later  than  Monday.  April  14.  2014. 


Under  Chapter  Three  of  the  Regulations,  the  Executive  Director  shall  prepare  a written 
Report  and  Recommendation  summarizing  his  or  her  factual  and  legal  findings.  The 
Executive  Director  has  30  days  from  the  receipt  of  the  referral  to  complete  the  factual 
and  legal  findings.  The  Executive  Director  shall  issue  the  Report  and  Recommendation 
to  the  Complainant  and  Respondent,  with  a courtesy  copy  to  the  Sunshine  Ordinance 
Task  Force. 

The  Complainant  and  Respondent  may  each  submit  a written  response  to  the  Director’s 
Report  and  Recommendation.  The  response  may  contain  legal  arguments,  a summary 
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of  evidence,  and  any  mitigating  or  aggravating  information.  In  support  of  the  response,  the 
Complainant  and  Respondent  may  each  submit  evidence  through  declaration.  If  the 
Complainant  or  Respondent  submits  a response,  he  or  she  must  deliver  the  response  to  the 
Commission,  and  to  all  other  parties,  no  later  than  five  business  days  prior  to  the  date  of  the 
hearing,  or  no  later  than  Monday,  April  21.  2014.  Any  response  may  not  exceed  10  pages, 
double-spaced,  excluding  attachments.  The  Complainant  or  Respondent  must  deliver  eight 
copies  of  the  response,  or  may  send  the  response  as  an  email  attachment,  to  the  Executive 
Director. 

The  Complainant  and  the  Respondent  may  speak  on  his  or  her  own  behalf,  subject  to  the 
following  time  limits:  Complainant  shall  be  permitted  a ten-minute  statement;  Respondent  shall 
be  permitted  a ten-minute  statement;  and  Complainant  shall  be  permitted  a five-minute  rebuttal. 
Unless  otheivN'ise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not  apply  to  the 
hearing. 

In  determining  whether  a violation  of  the  Sunshine  Ordinance  occurred,  the  Commission  must 
conclude  that,  based  on  a preponderance  of  the  evidence,  the  Respondent  committed  a violation 
of  the  Sunshine  Ordinance.  The  votes  of  at  least  three  Commissioners  are  required  to  make  a 
finding  that  a Respondent  has  committed  a willful  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a non-willful  violation  of  the  Sunshine  Ordinance. 

Copies  of  all  of  the  documents  received  from  the  Task  Force  regarding  this  matter  have  been 
attached  to  this  notice,  as  well  as  a copy  of  the  Regulations  and  relevant  law. 


Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 

Paul  A.  Renne 
Vice-Chairperson 


REPORT  AND  RECOMMENDATION 
ETHICS  COMMISSION  COMPLAINT  NO,  03-140303 


Brett  Andrews 
Commissioner 


INTRODUCTION 


Beverly  Ha  yon 
Commissioner 


This  matter  concerns  a referral  (“Referral”)  received  by  the  Ethics  Commission 


Peter  Keane 
Commissioner 


(“the  Commission”)  on  March  3,  2014,  from  the  Sunshine  Ordinance  Task  Force 


John  St.  Croix 
Executive  Director 


(“Task  Force”)  regarding  its  motion  concerning  complaint  number  12058: 

“Member  Knee,  seconded  by  Member  Oka,  moved  to  find  the  Recreation  and 


Park  Department  in  violation  of  the  Sunshine  Ordinance  as  determined  in  the 


Order  of  Determination  (Sections  67.21(e),  67.24(g)  and  67.34);  referral  to  the 
Ethics  Commission  for  enforcement  specifically  naming  Phil  Ginsburg, 

Director  Recreation  and  Park  Department  responsible.” 

Pursuant  to  Chapter  Three  of  the  Commission’s  Regulations  for  Handling 
Violations  of  the  Sunshine  Ordinance  (“Regulations”),  this  report  summarizes 
applicable  legal  provisions,  evidence  gathered,  and  the  Executive  Director’s  factual  and 
legal  findings. 

The  report  primarily  addresses  two  main  issues;  (1)  whether  the  Task  Force 
properly  named  Phil  Ginsburg  as  Respondent  in  this  matter  after  the  hearing  concluded 
and  the  was  Order  issued;  and  (2)  whether  the  redaction  of  home  address  and  phone 
information  of  individuals  who  are  not  City  employees  on  otherwise  properly  produced 
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documents  violates  section  67.26  of  the  San  Francisco  Sunshine  Ordinance  (“Ordinance”). 

Pursuant  to  Chapter  Three  of  the  Regulations,  and  for  the  reasons  described  below,  this 
report  recommends  that  the  Commission  find  that  Phil  Ginsburg  did  not  violate  the  Ordinance. 
The  Commission  is  not  bound  by  the  Executive  Director’s  recommendation. 

SUMMARY  OF  EVIDENCE  GATHERED 
Staff  reviewed  the  Task  Force’s  complaint  procedures,  audio  recordings  of  the  Task 
Force  meetings',  and  the  documents  provided  to  the  Task  Force  related  to  this  matter  (attached 
as  Appendix  B).  Staff  also  reviewed  the  original  records  request  and  the  Department’s  response. 
Because  there  was  no  factual  dispute,  staff  conducted  no  interviews. 

SUMMARY  OF  FACTUAL  FINDINGS 
A.  Document  Request  and  Response. 

1 . On  November  22,  2012,  Dominic  Maionchi  made  a document  request  to  John  Moren  at 
the  Recreation  and  Park  Department  (“the  Department”)  for  “copies  of  the  contracts  for  all 
people  on  the  90  foot  wait  list.”  (Appx.  B,  p.  44.) 

2.  On  December  3,  2012,  Olive  Gong,  Custodian  of  Records  for  the  Department,  provided 
Mr.  Maionchi  with  a copy  of  the  San  Francisco  Marina  Wait  List  Renewal  Application 
(“application”)  for  each  of  the  five  individuals  on  the  Marina  wait  list.^  (Appx  B,  p.  43.) 

3.  Each  application  contained  a redaction  over  the  home  address  and  home  phone  number  of 
the  applicant.  No  other  information  was  redacted.  (Appx.  B,  pp.  45  - 49.) 

4.  Ms.  Gong  provided  the  legal  justification  for  the  redactions  citing  an  individual’s  right  to 
privacy  under  California  Constitution,  Article  1,  section  1;  and  California  Government  Code, 

' Because  of  the  inconsistencies  between  the  Referral  and  the  Order,  staff  reviewed  the  oral  motions  made  at  each 
meeting  related  to  this  matter. 

^ The  department  maintains  a wait  list  for  individuals  who  want  to  hold  a berth  at  the  San  Francisco  Marina.  An 
applicant  must  pay  $75.00  per  fiscal  year  to  hold  his  or  her  place.  As  berths  become  available,  they  are  offered  to 
individuals  remaining  on  the  wait  list  in  order  of  seniority.  Once  a berth  becomes  available,  an  applicant  has  15 
days  to  accept  the  lease  offer  for  the  berth. 
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sections  6254(c)  and  6254(k).  She  further  stated  that  Government  Code,  section  6250,  and 
Ordinance,  section  67.1(g),  acloiowledge  the  importance  of  protecting  personal  privacy  when 
disclosing  public  records.  (Appx.  B,  p.  43.)^ 

B.  Task  Force  Complaint  and  Hearings. 

1.  On  December  12,  2012,  Mr.  Maionchi  filed  a complaint  with  the  Task  Force,  alleging 
that  Olive  Gong  was  the  contact  for  the  Department,  and  that  the  response  to  his  request  violated 
Ordinance,  sections  67.21(b),  67.24(e)(1),  and  67.24(i).  (Appx.  B,  p.  85.)  Ms.  Gong  responded 
to  the  complaint  with  legal  justifications  for  the  redactions.  (Appx.  B,  pp.  88  - 94.) 

2.  The  Task  Force  held  the  hearing  on  this  matter  on  May  1,  2013,  and  concluded  that  the 
redactions  violated  Ordinance,  section  67.26.  (Appx.  B,  pp.  7,  22  - 24.)"^  Ms.  Gong  and  Mr. 
Maionchi  attended.  There  was  no  dispute  that  the  five  applications  were  the  only  responsive 
documents  to  the  request. 

3.  On  June  12,  2013,  the  Task  Force  issued  the  following  written  Order  of  Determination 
(“Order”):  “[the  Department]  violated  Section  67.26  of  the  [Ordinance]  for  illegal  redaction  of 
personal  information  contained  in  public  records.  The  agency  shall  release  the  unredacted 
records  requested  within  5 business  days  of  the  issuance  of  this  Order  and  appear  before  the 
Compliance  and  Amendments  Committee  [“CAC”]  on  July  16,  2013.”^  The  Order  named  only 
Ms.  Gong  as  the  Respondent.  (Appx.  B,  pp.  3 - 4.) 


^ The  Office  of  the  City  Attorney  provides  general  guidance  to  City  departments  regarding  their  obligations  under 
the  Government  Code  and  Ordinance  in  its  Good  Government  Guide.  While  this  guide  is  not  legal  advice,  it  is  the 
primary  resource  for  all  City  departments  and  officials  to  determine  how  best  to  comply  with  various  good 
government  provisions.  In  the  Good  Government  Guide,  the  City  Attorney  implies  that  a balancing  test  may  be 
applied  regarding  privacy  exemptions  and  that  the  general  rule  is  that  departments  should,  not  disclose  home 
addresses,  home  phone  numbers,  and  personal  e-mail  addresses  of  members  of  the  public.  {See  GGG,  Ch.  Three,  § 
II.G.2.b,  Ed.  2010-2011,  p.  93  - 94.)  The  Good  Government  Guide  does  not  cite  Ordinance,  section  67.24(i),  for 
this  proposition. 

^ Only  draft  minutes  were  available  on  the  Task  Force’s  website  for  each  meeting  referenced  as  of  the  date  of 
issuance  of  this  Report  and  Recommendation. 

^ The  Order  did  not  contain  violations  of  Ordinance,  sections  67.21(e),  67.24(g)  and  67.34,  or  name  Phil  Ginsburg 
as  “responsible”  as  stated  in  the  Referral. 
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4.  On  July  16,  2013,  the  CAC  convened  to  monitor  compliance  with  the  Order.  (Appx.  B, 
pp.  13  and  33.)  Ms.  Gong  and  Mr.  Maionchi  were  both  present,  and  the  CAC  voted  to  send  the 
matter  back  to  the  full  Task  Force  with  a recommendation  that  the  Task  Force  refer  the  matter  to 
the  Commission  for  a willful  violation  of  the  Ordinance.  (Appx.  B,  p.  34.)  The  motion  did  not 
include  adding  Phil  Ginsburg  as  the  Respondent.^  (Id.) 

5.  On  September  23,  2013,  the  Task  Force  sent  a “NOTICE  OF  HEARING;  Task  Force 
Meeting  October  2,  2013.”  (Appx.  B,  p.  51.)  The  notice  was  sent  to  20  recipients,  and  stated 
that  each  recipient  was  either  a complainant  or  respondent  in  one  of  six  Task  Force  complaints. 
Ms.  Gong,  as  well  as  Mr.  Ginsburg,  and  another  Department  employee,  Sarah  Ballard,  were 
included  in  the  notice. 

6.  On  September  26,  2013,  the  Task  Force  sent  an  email  to  Ms.  Gong,  copied  to  Mr. 
Ginsburg  and  Ms.  Ballard,  stating  that  “[a]s  a reminder  the  [Task  Force]  requested  the  presence 
of  Mr.  Ginsburg  and  Ms.  Ballard  to  attend  the  [meeting].”  (Appx.  B,  p.  50.) 

7.  The  matter  was  not  heard  at  the  October  meeting,  and  a new  notice  was  sent  on  October 
24,  2013,  in  the  same  format  as  the  notice  sent  on  September  23,  regarding  the  Task  Force 
meeting  on  November  6,  2013.  (Appx.  B,  p.  54.) 

8.  On  November  6,  2013,  the  Task  Force  met  and  voted  to  refer  the  matter  to  the 
Commission.  (Appx.  B,  pp.  16  and  36  - 37.)  The  Task  Force  included  additional  violations  and 
named  Phil  Ginsburg  as  “responsible”  in  the  motion  to  refer  the  matter  to  the  Commission.^ 


^ Staff  reviewed  the  oral  motion  made  at  the  CAC  meeting  of  July  16,  2013,  and  confirmed  that  the  motion  was  to 
refer  the  “matter”  to  the  Task  Force,  without  naming  Mr.  Ginsburg  in  the  motion.  The  CAC  also  included  a 
violation  again.st  the  City  Attorney’s  Office,  but  that  issue  was  not  pursued  by  the  Task  Force. 

^ The  agenda  for  the  November  meeting  did  not  indicate  that  the  Task  Force  was  considering  additional  violations. 
In  addition,  Just  prior  to  making  the  motion,  the  Chair  asked  if  there  was  a motion  to  find  a violation,  and  the  maker 
of  the  motion  stated  that  a violation  has  already  been  found  and  that  this  matter  was  not  being  re-adjudicated.  The 
maker  then  proceeded  to  add  additional  violations  to  the  motion.  (Audio  recording,  Task  Force  Meeting,  November 
6,  2013,  at  time  mark  2:06:19.) 
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9.  The  Task  Force  approved  the  motion  as  reflected  in  the  written  Referral.  Ms.  Gong  was 
not  referenced  in  the  motion  to  refer  the  matter  to  the  Commission.*  (Appx.  B,  pp.  36  - 37.) 

10.  The  Task  Force  member  moving  for  referral  at  the  November  6,  2013,  meeting  included 
Ordinance,  section  67.34  in  the  referral,  so  that  the  department  head,  Mr.  Ginsburg,  could  be 
held  responsible  for  the  violation.^  The  member  also  stated  that  Ordinance,  section  67.21(e), 
was  included  in  the  motion  because  the  Department  did  not  send  a representative  to  the  Task 
Force  meetings  who  was  “sufficiently”  knowledgeable,  and  included  Ordinance,  section 
67.24(g),  because  the  Ordinance  prohibits  reliance  on  Government  Code,  section  6255. 

SUMMARY  OF  APPLICABLE  LAW^° 

A.  City  Law  Relevant  to  the  Procedural  Issues  in  This  Matter. 

1.  Ordinance,  section  67.21(e),  empowers  the  Task  Force  to  conduct  a public  hearing 
concerning  a records  request  denial. 

2.  Pursuant  to  the  Task  Force’s  Public  Complaint  Procedure  (“CP”),  after  considering  all  the 
testimony  at  the  hearing,  the  Task  Force  must  vote  on  and  notify  the  complainant  and  respondent 
in  writing  of  any  Order  or  other  directive,  and  the  CAC  is  responsible  for  monitoring  compliance 
with  that  Order  or  directive.  (CP,  §§  D.3,  D.4  and  F.l.) 

3.  If  the  CAC  determines  that  there  is  a failure  to  comply  with  the  Order,  the  CAC  may 
recommend  that  the  Task  Force  notify  the  Commission  to  take  “measures  they  deem  necessary  to 
ensure  compliance  with  the  Ordinance.” (CP,  § F.2.) 


* Although,  Ms.  Gong  was  not  included  in  the  motion  to  refer,  the  written  referral  repeatedly  stated  that  Ms.  Gong 
was  the  Respondent  at  the  hearing,  the  CAC  meeting,  and  at  the  November  meeting  to  refer  the  matter.  The  written 
referral  was  delivered  to  the  Commission  as  “referral  to  [the  Commission]  - Dominic  Maionchi  against  Phil 
Ginsburg.” 

^ The  written  Referral,  inconsistent  with  the  motion,  indicated  that  it  was  made  pursuant  to  Ordinance,  section 
67.30(c),  which  requires  the  Commission  to  handle  a referral  pursuant  to  Chapter  Two  of  the  Regulations. 

Staff  has  attached  relevant  code  sections  and  legal  authority  to  this  Report  and  Recommendation  in  Appendix  A. 

' ^ The  Task  Force  may  also  notify  the  District  Attorney,  the  Attorney  General,  and/or  the  Board  of  Supervisors. 
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4.  Neither  the  Ordinance  nor  the  CP  indicate  that  the  Task  Force  may  find  additional 
violations  of  the  Ordinance,  or  add  respondents  after  the  conclusion  of  the  hearing  on  the  records 
request  denial  and  the  issuance  of  an  order,  whether  at  a CAC  meeting  or  at  a subsequent 
meeting  of  the  full  Task  Force  to  vote  on  a referral  to  the  Commission.*^ 

5.  Referrals  of  willful  violations  (Ordinance,  section  67.34)  by  department  heads  are 
handled  pursuant  to  Chapter  Three  of  the  Regulations.  For  the  Commission  to  find  a willful 
violation  of  the  Ordinance,  it  must  conclude  that,  based  on  a preponderance  of  the  evidence,  a 
respondent  acted  or  failed  to  act  with  the  knowledge  that  such  act  or  failure  to  act  was  a violation 
of  the  Ordinance.  (Regulations,  Ch.  One,  § II.U;  and  Ch.  Three,  § III.B.2.) 

B.  State  Law  Relevant  to  the  Redaction  of  Produced  Documents  in  This  Matter. 

1 . Privacy  is  a constitutional  right  in  California  that  is  recognized  in  the  California  Public 
Records  Act  (“PRA”).  (Cal.  Const.,  Art.  1,  § 1;  PRA,  § 6250.) 

2.  PRA,  section  6254(c),  exempts  from  disclosure  “[pjersonnel,  medical,  or  similar  files,  the 
disclosure  of  which  would  constitute  an  unwarranted  invasion  of  personal  privacy.”  Personal 
information  may  be  withheld  (or  redacted)  if  the  public  interest  in  nondisclosure  clearly 
outweighs  the  public  interest  in  disclosure.  {City  of  San  Jose  v.  Superior  Court  (1999)  74  Cal 
App.  4th  1008,  1018  - 1020.)  A court  undertaking  this  balancing  test  in  the  context  of  an 
individual’s  home  address  will  consider  whether  disclosure  of  that  address  will  “shed  light  on  an 
agency’s  performance  of  its  statutory  duties.”  {Id.  at  1019,  quoting  Voinche  v.  F.B.I.  (D.D.C. 
1996)  940  F.  Supp.  323,330.) 

3.  Under  this  standard,  the  refusal  to  provide  home  addresses  of  residents  who  made  airport 
noise  complaints  to  the  City  of  San  Jose  was  permissible  under  PRA,  section  6254(c).  {City  of 
San  Jose  v.  Superior  Court,  supra,  74  Cal  App.  4th  1008.)  Conversely,  the  disclosure  of  names 

The  Task  Force  may  reconsider  a matter  upon  petition  with  an  offer  of  proof  as  to  new  information.  (CP,  § E.) 
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and  addresses  of  excessive  water  users  was  required  under  this  standard.  {NeM/  York  Times  Co.  v. 
Superior  Court  {1990)  218  Cal.  App.  3d  1579.)^^ 

4.  The  California  Supreme  Court  has  also  found  that  a public  entity’s  release  of  an 
employee’s  personal  address  and  phone  number  may  constitute  an  unconstitutional  and 
actionable  invasion  of  privacy  if  a balancing  of  interests  does  not  favor  disclosure  of  that 
information.  {County  of  Los  Angeles  v.  Los  Angeles  County  Employee  Relations  Commission 
(2013)  56  Cal.  4th  905.) 

C.  City  Law  Relevant  to  the  Redaction  of  Produced  Documents  in  This  Matter. 

1.  PRA,  section  6253(e),  provides  that  local  agencies  may  adopt  requirements  that  allow 
greater  access  to  records  than  prescribed  by  the  minimum  standards  set  forth  in  the  PRA,  except 
as  otherwise  prohibited  by  law.  The  Ordinance  provides  for  such  additional  access. 

2.  Ordinance,  section  67.24(i),  prohibits  City  agencies  from  asserting  “an  exemption  for 
withholding  for  any  document  or  information  based  on  a finding  or  showing  that  the  public 
interest  in  withholding  the  information  outweighs  the  public  interest  in  disclosure.  All 
withholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  [the 
Ordinance]  providing  for  withholding  of  the  specific  type  of  information  in  question  or  on  an 
express  and  specific  exemption  provided  by  [the  PRA]  that  is  not  forbidden  by  [the  Ordinance].” 

3.  Ordinance,  section  67.26,  provides  in  relevant  part  that  “[i]nformation  that  is  exempt  from 
disclosure  shall  be  masked,  deleted  or  otherwise  segregated  in  order  that  the  nonexempt  portion 
of  a requested  record  may  be  released,  and  keyed  by  footnote  or  other  clear  reference  to  the 
appropriate  justification  for  withholding  required  by  section  67.27  of  [the  Ordinance].” 

Courts  interpreting  PRA,  section  6254(c),  often  refer  to  cases  construing  the  federal  Freedom  of  Information  Act, 
upon  which  the  Government  Code  is  modeled.  In  this  regard,  federal  courts  have  found  that  the  workings  of 
agencies  are  not  better  understood  by  the  disclosure  of  identity  of  employees,  or  of  private  citizens  who  wrote  to 
government  officials  {Voinche  v.  FBI,  supra,  940  F.  Supp.  323,  329  - 330)  and  have  upheld  the  nondisclosure  of 
names  and  addresses  on  an  employee  payroll.  {Painting  Industry  of  HoM/aii  v.  Dep 't.  of  Air  Force  (9th  Cir.  1 994)  26 
F.3d  1479.) 
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4.  Ordinance,  section  67.27,  indicates  that  documents  may  be  withheld  based  a specific  PRA 
or  Ordinance  exemption,  on  statutory  authority  outside  the  PRA,  and  “on  the  basis  that 
disclosure  would  incur  civil  or  criminal  liability,”  but  any  such  withholding  must  cite  statutory  or 
case  law  supporting  that  position. 

5.  San  Francisco  Administrative  Code,  section  12.M.2(a),  states  that  “[t]he  City  shall  not 
disclose  Private  Information  to  any  person  or  entity  unless  specifically  authorized  to  do  so  by  the 
subject  individual  or  by  Contract  or  where  required  by  Federal  or  State  law  or  Judicial  order.” 

D.  Other  Relevant  City  Laws  in  This  Matter. 

1 . Ordinance,  section  67.21(e)  provides  in  relevant  part  that  “[a]n  authorized  representative 
of  the  custodian  of  the  public  records  requested  shall  attend  any  [Task  Force}  hearing  and 
explain  the  basis  for  its  decision  to  withhold  the  records  requested.” 

2.  Ordinance,  section  67.24(g),  states  that  “[njeither  the  City  nor  any  office,  employee,  or 
agent  thereof  may  assert  [PRA]  Section  6255  or  any  similar  provision  as  the  basis  for 
withholding  any  documents  or  information  requested  under  this  ordinance.” 

LEGAL  FINDINGS 

1 . This  matter  concerns  a complaint  that  Phil  Ginsburg  willfully  violated  the  Ordinance. 

Any  finding  of  a willful  violation  must  be  supported  by  a preponderance  of  the  evidence. 

2.  No  authority  exists  in  either  the  Ordinance  or  the  CP  which  permitted  the  Task  Force  to 
name  Phil  Ginsburg  as  “responsible”  after  the  hearing  on  the  matter  concluded  and  the  Order 
was  issued.  The  Task  Force  failed  to  adhere  to  its  procedure,  and  deprived  Mr.  Ginsburg  of  due 
process  as  he  was  not  able  to  contest  the  complaint  prior  to  the  issuance  of  the  Order. 

“Private  Information”  means  “any  information  that  (1)  could  be  used  to  identify  an  individual,  including  without 
limitation  name,  address,  social  security  number,  medical  information,  financial  information,  date  and  location  of 
birth,  and  names  of  relative;  or  (2)  the  law  forbids  any  person  from  disclosing.”  (S.F.  Admin.  Code,  § 12.M.l(e).) 

A finding  of  “willful  failure”  is  deemed  to  be  official  misconduct.  (S.F.  Admin.  Code,  § 67.34).  A charge  of 
official  misconduct  is  serious  and  could  result  in  the  removal  of  the  official  from  office.  (S.F.  Charter,  § 15.105.) 
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{Louisville  & N.  R.  Co.  v.  Schmidt  (1900)  177  U.S.  230,  236  [essential  elements  of  due  process 
of  law  are  notice  and  opportunity  to  defend];  Mullane  v.  Cent.  Hanover  Bank  & Trust  Co.  (1950) 
339  U.S.  306,  314-315.) 

3.  Although  the  Task  Force  summarily  decided  at  its  November  meeting  that  a department 
head  is  ultimately  responsible  for  the  operations  of  his  or  her  department  and  included  Mr. 
Ginsburg  in  the  Referral,  it  heard  no  evidence  with  respect  to  this  issue  at  the  hearing  held  on 
May  1,  2013.  Ms.  Gong  stated  at  the  hearing  (and  at  subsequent  meetings)  that  she  was 
responsible  for  the  records  request,  and  that  she  is  the  Department’s  Custodian  of  Records. 
Therefore,  Mr.  Ginsburg  did  not  commit  a willful  (or  non-willful)  violation  of  the  Ordinance  and 
the  Commission  may  dismiss  this  matter  on  that  basis. 

4.  The  Ordinance  is  clear  that  withholding  of  public  records  may  not  be  based  on  a balancing 
test  like  the  one  regarding  privacy  contained  in  PRA,  section  6254(c)  and  that  the 
Ordinance’s  provisions  supersede  other  local  laws.  (S.F.  Admin.  Code,  §§  67.24(i)  and  67.36.) 
However,  redaction  of  the  personal  addresses  and  phone  numbers  of  City  residents  is  likely  not 
contrary  to  the  Ordinance  because  the  disclosure  of  such  information; 

(a)  would  appear  at  odds  with  the  Ordinance’s  recognition  of  the  right  to  privacy  (Ordinance, 
§ 67. 1(g) [“private  . . . individuals  . . . have  rights  to  privacy  that  must  be  respected”]); 

(b)  would  not  appear  to  further  the  Ordinance’s  purpose  of  helping  “the  people  to  know  what 
their  government . . . [is]  doing.”  (Ordinance,  § 67.1(d).) 

(c)  could  potentially  give  rise  to  an  invasion  of  privacy  claim  under  the  County  of  Los 
Angeles  case,  which  may  justify  the  withholding  under  Ordinance,  section  67.27(c); 

The  exemptions  contained  in  PRA,  section  6254(k),  not  related  to  privilege,  also  requires  a balancing  test. 

The  Task  Force  based  its  determination  that  the  address  and  phone  number  of  each  applicant  should  be  disclosed 
in  part  by  considering  that  the  applications  were  contracts  pursuant  to  Ordinance,  section  67.24(e).  Staff  questions 
the  applicability  of  that  provision,  which  concerns  bids,  RFPs,  and  related  contracts,  to  the  applications  at  issue  here 
because  the  purpose  of  the  fee  and  application  was  to  hold  a place  in  line  for  the  opportunity  to  enter  into  an 
agreement  with  the  City. 
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(d)  would  be  impermissible  under  Administrative  Code,  section  12.M.2,  which  was  enacted 
in  2006  via  voter  initiative  (after  the  Ordinance)  and  more  specifically  addresses  disclosure  of 
private  information,  and  thus  appears  to  limit  the  scope  of  the  Ordinance’s  disclosure  provisions 
with  respect  to  private  information  (Cal.  Code  Civ.  Proc.,  § 1859;  In  re  GregF.  (2012)  55  Cal. 
4th  393,  407;  United  States  v.  Juvenile  Male  (9th  Cir.  2012)  670  F.3d  999,  1008  [“[w]here  two 
statutes  conflict,  the  later-enacted,  more  specific  provision  generally  governs]”);  and 

(e)  would  lead  to  the  incongruous  result  of  higher  privacy  protections  for  City  employees 
than  City  residents.  {See  e.g.  S.F.  Admin.  Code,  § 67.24(c)(2)  [employee’s  home  address  and 
phone  number  must  be  redacted  from  resume  if  disclosed].) 

Although  redacting  the  home  address  and  phone  number  may  be  permissible  under  the 
Ordinance,  Ms.  Gong  appears  to  have  violated  Ordinance,  section  67.26,  by  not  citing  the 
“appropriate  justification”  for  the  redactions  as  required  by  that  section.'® 

5.  Even  if  impermissible  under  the  Ordinance,  the  redactions  and  refusal  to  release  home 
addresses  and  home  phone  numbers  of  members  of  the  public  were  nevertheless  not  a willful  act 
under  Ordinance,  section  67.34,  given  state  and  federal  law  privacy  protections  for  address  and 
phone  information,  and  the  general  advice  issued  by  the  Good  Government  Guide. 

6.  Ms.  Gong  attended  the  hearing  on  May  1,  2013,  the  CAC  meeting  on  July  16,  2013,  and 
the  Referral  meeting  on  November  6,  2013,  in  compliance  with  Ordinance,  section  67.21(e). 

7.  Ms.  Gong  did  not  assert  in  her  response  to  the  records  request  that  PRA,  section  6255, 
was  the  basis  for  the  redactions,  in  compliance  with  Ordinance,  section  67.24(g). 

RECOMMENDATION 

Staff  recommends  that  the  Commission  find  that  Phil  Ginsburg  did  not  violate  the 
Ordinance. 

’®  Ms.  Gong  was  not  referred  to  the  Commission,  and  thus  is  not  a respondent  before  the  Commission  with  respect 
to  this  Referral. 
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State  Constitution,  Statutes,  and  Codes 

California  Constitution,  Article  1,  section  1 001 

California  Code  of  Civil  Procedure,  section  1859  037 

Public  Records  Act  (PRA)  002 

City  Charter,  Codes  and  Ordinances 

San  Francisco  Administrative  Code,  Chapter  12M  039 

San  Francisco  City  Charter,  Article  XV  2 1 8 

San  Francisco  Sunshine  Ordinance  041 

Agency  Regulations,  Procedures,  and  Guides 

Ethics  Commission  Regulations  for  Handling  Violations  of  the  Sunshine  Ordinance  057 

Good  Government  Guide,  Part  Three  073 

Sunshine  Ordinance  Task  Force  Complaint  Procedure  052 

Federal  Cases 

Louisville  &N.R.  Co.  v.  Schmidt  (1900)  1 77  U.S.  230  169 

Mullane  v,  Cent.  Hanover  Bank  & Trust  Co.  (1950)  339  U.S.  306  175 

Painting  Industry  of  Hawaii  v.  Dep’t.  of  Air  Force  (9th  Cir.  1994)  26  F.3d  1479  199 

United  States  v.  Juvenile  Male  (9th  Cir.  2012)  670  F.3d  999  1 85 

Voinche  v.  FBI  (D.D.C.  1996)  940  F.  Supp.  323  208 

State  Cases 

City  of  San  Jose  v.  Superior  Court  (1999)  74  Cal.  App.  4th  1 008  1 56 

County  of  Los  Angles  v.  Los  Angeles  County  Employee  Relations  Commission  1 04 

(2013)  56  Cal.  4th  905 

In  re  Greg  F.  (2012)  55  Cal.  4th  393  125 
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CALIFORNIA  CONSTITUTION  - CONS 

ARTICLE  I DECLARATION  OF  RIGHTS  [SECTION  1 - SEC.  31]  (Article  1 adopted  1879.  ) 

SECTION  1.  /\||  people  are  by  nature  free  and  Independent  and  have  inallenabi  e rights.  Among  these  are  enjoying  and  defending  life 
and  liberty,  acquiring,  possessing,  and  protecting  property,  and  pursuing  and  obtaining  safety,  happiness,  and  privacy. 

(Sec.  1 added  Nov.  5,  1974,  by  Proposition  7.  Resolution  Chapter  90,  1974.) 

SEQ'li  (a)  Every  person  may  freely  speak,  write  and  publish  his  or  her  sentiments  on  all  subjects,  being  responsible  for  the  abuse 
of  this  right.  A law  may  not  restrain  or  abridge  liberty  of  speech  or  press. 

(b)  A publisher,  editor,  reporter,  or  other  person  connected  with  or  employed  upon  .a  newspaper,  magazine,  or  other  periodical 
publication,  or  by  a press  association  or  wire  service,  or  any  person  who  has  been  so  connected  or  employed,  shall  not  be  adjudged 
in  contempt  by  a judicial,  legislative,  or  administrative  body,  or  any  other  body  having  the  power  to  issue  subpoenas,  for  refusing  to 
disclose  the  source  of  any  information  procured  while  so  connected  or  employed  for  publication  in  a newspaper,  magazine  or  other 
periodical  publication,  or  for  refusing  to  disclose  any  unpublished  Information  obtained  or  prepared  In  gathering,  receiving  or 
processing  of  Information  for  communication  to  the  public. 

Nor  shall  a radio  or  television  news  reporter  or  other  person  connected  with  or  employed  by  a radio  or  television  station,  or  any 
person  who  has  been  so  connected  or  employed,  be  so  adjudged  In  contempt  for  refusing  to  disclose  the  source  of  any  information 
procured  while  so  connected  or  employed  for  news  or  news  commentary  purposes  on  radio  or  television,  or  for  refusing  to  disclose 
any  unpublished  Information  obtained  or  prepared  In  gathering,  receiving  or  processing  of  information  for  communication  to  the 
public. 

As  used  in  this  subdivision,  "unpublished  information"  includes  Information  not  disseminated  to  the  public  by  the  person  from  whom 
disclosure  Is  sought,  whether  or  not  related  Information  has  been  disseminated  and  Includes,  but  Is  not  limited  to,  all  notes, 
outtakes,  photographs,  tapes  or  other  data  of  whatever  sort  not  Itself  disseminated  to  the  public  through  a medium  of 
communication,  whether  or  not  published  Information  based  upon  or  related  to  such  material  has  been  disseminated. 

(Sec.  2 amended  June  3,  1980,  by  Prop.  5.  Res.Ch.  77,  1978.) 

SEC.  3.  (a)  The  people  have  the  right  to  Instruct  their  representatives,  petition  government  for  redress  of  grievances,  and  assemble 
freely  to  consult  for  the  common  good. 

(b)  (1)  The  people  have  the  right  of  access  to  Information  concerning  the  conduct  of  the  people's  business,  and,  therefore,  the 
meetings  of  public  bodies  and  the  writings  of  public  officials  and  agencies  shall  be  open  to  public  scrutiny, 

(2)  A statute,  court  rule,  or  other  authority.  Including  those  In  effect  on  the  effective  date  of  this  subdivision,  shall  be  broadly 
construed  if  It  furthers  the  people's  right  of  access,  and  narrowly  construed  if  It  limits  the  right  of  access.  A statute,  court  rule,  or 
other  authority  adopted  after  the  effective  date  of  this  subdivision  that  limits  the  right  of  access  shall  be  adopted  with  findings 
demonstrating  the  Interest  protected  by  the  limitation  and  the  need  for  protecting  that  interest. 

(3)  Nothing  In  this  subdivision  supersedes  or  modifies  the  right  of  privacy  guaranteed  by  Section  1 or  affects  the  construction  of  any 
statute,  court  rule,  or  other  authority  to  the  extent  that  it  protects  that  right  to  privacy,  including  any  statutory  procedures 
governing  discovery  or  disclosure  of  Information  concerning  the  official  performance  or  professional  qualifications  of  a peace  officer, 

(4)  Nothing  In  this  subdivision  supersedes  or  modifies  any  provision  of  this  Constitution,  including  the  guarantees  that  a person  may 
not  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law,  or  denied  equal  protection  of  the  laws,  as  provided  In  Section 
7, 

(5)  This  subdivision  does  not  repeal  or  nullify,  expressly  or  by  Implication,  any  constitutional  or  statutory  exception  to  the  right  of 
access  to  public  records  or  meetings  of  public  bodies  that  is  in  effect  on  the  effective  date  of  this  subdivision,  including,  but  not 
limited  to,  any  statute  protecting  the  confidentiality  of  law  enforcement  and  prosecution  records, 

(6)  Nothing  In  this  subdivision  repeals,  nullifies,  supersedes,  or  modifies  protections  for  the  confidentiality  of  proceedings  and 
records  of  the  Legislature,  the  Members  of  the  Legislature,  and  Its  employees,  committees,  and  caucuses  provided  by  Section  7 of 
Article  IV,  state  law,  or  legislative  rules  ad  opted  In  furtherance  of  those  provisions;  nor  does  it  affect  the  scope  of  permitted 
discovery  In  judicial  or  administrative  proceedings  regarding  deliberations  of  the  Legislature,  the  Mem  bers  of  the  Legislature,  and  Its 
employees,  committees,  and  caucuses. 

(Sec.  3 amended  Nov.  2,  2004,  by  Prop.  59.  Res.Ch.  1,  2004.) 

Free  exercise  and  enjoyment  of  religion  without  discrimination  or  preference  are  guaranteed.  This  liberty  of  conscience  does 
not  excuse  acts  that  are  licentious  or  Inconsistent  with  the  peace  or  safety  of  the  State.  The  Legislature  shall  make  no  law  respecting 
an  establishment  of  religion. 

A person  Is  not  Incompetent  to  be  a witness  or  juror  because  of  his  or  her  opinions  on  religious  beliefs. 
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ARTICLE  1.  General  Provisions  [6250  - 6270]  ( Article  1 heading  added  by  Stats.  1998,  Ch.  620,  Sec.  1.  ) 

§25^  In  enacting  this  chapter,  the  Legislature,  mindful  of  the  right  of  Individuals  to  privacy,  finds  and  declares  that  access  to 
Information  concerning  the  conduct  of  the  people's  business  is  a.  fundamental  and  necessary  right  of  every  person  In  this  state. 
(Amended  by  Stats.  1970,  Ch.  575.) 

§151:  This  chapter  shall  be  known  and  may  be  cited  as  the  California  Public  Records  Act. 

(Added  by  Stats.  1963,  Ch.  1473.) 

5151:  As  used  In  this  chapter; 

(a)  "Local  agency"  Includes  a county;  city,  whether  general  law  or  chartered;  city  and  county;  school  district;  municipal  corporation; 
district;  political  subdivision;  or  any  board,  commission  or  agency  thereof;  other  local  public  agency;  or  entities  that  are  legislative 
bodies  of  a local  agency  pursuant  to  subdivisions  (c)  and  (d)  of  Section  54952. 

(b)  "Member  of  the  public"  means  any  person,  except  a member,  agent,  officer,  or  employee  of  a federal,  state,  or  local  agency 
acting  within  the  scope  of  his  or  her  membership,  agency,  office,  or  employment. 

(c)  "Person"  includes  any  natu  ral  person,  corporation,  partnership,  limited  liability  company,  firm,  or  association. 

(d)  "Public  agency"  means  any  state  or  local  agency. 

(e)  "Public  records"  Includes  any  writing  containing  Information  relating  to  the  conduct  of  the  public's  business  prepared,  owned, 
used,  or  retained  by  any  state  or  local  agency  regardless  of  physical  form  or  characteristics.  "Public  records"  in  the  custody  of,  or 
maintained  by,  the  Governor's  office  means  any  writing  prepared  on  or  after  January  6,  1975. 

(f)  "State  agency"  means  every  state  office,  officer,  department,  division,  bureau,  board,  and  commission  or  other  state  body  or 
agency,  except  those  agencies  provided  for  In  Article  IV  (except  Section  20  thereof)  or  Article  VI  of  the  California  Constitution. 

(g)  "Writing"  means  any  handwriting,  typewriting,  printing,  photostating,  photographing,  photocopying,  transmitting  by  electronic 
mall  or  facsimile,  and  every  other  means  of  recording  upon  any  tangible  thing  any  form  of  communication  or  representation. 

Including  letters,  words,  pictures,  sounds,  or  symbols,  or  combinations  thereof,  and  any  record  thereby  created,  regardless  of  the 
manner  In  which  the  record  has  been  stored. 

(Amended  by  Stats.  2004,  Ch.  937,  Sec.  1.  Effective  January  1,  2005.) 

5.1S2.S.  Notwithstanding  the  definition  of  "member  of  the  public"  In  Section  6252,  an  elected  member  or  officer  of  any  state  or  local 
agency  Is  entitled  to  access  to  public  records  of  that  agency  on  the  same  basis  as  any  other  person.  Nothing  In  this  section  shall  limit 
the  ability  of  elected  members  or  officers  to  access  public  records  permitted  by  law  In  the  administration  of  their  duties. 

This  section  does  not  constitute  a change  In,  but  Is  declaratory  of,  existing  law. 

(Added  by  Stats.  1998,  Ch.  620,  Sec.  3.  Effective  January  1,  1999.) 

Notwithstanding  paragraph  (2)  of  subdivision  (a)  of  Section  827  of  the  Welfare  and  Institutions  Code,  after  the  death  of  a 
foster  child  who  Is  a minor,  the  name,  date  of  birth,  and  date  of  death  of  the  child  shall  be  subject  to  disclosure  by  the  county  child 
welfare  agency  pursuant  to  this  chapter. 

(Added  by  Stats.  2003,  Ch.  847,  Sec.  3.  Effective  January  1,  2004.) 

*2S2,7,  Notwithstanding  Section  6252.5  or  any  other  provision  of  law,  when  the  members  of  a legislative  body  of  a local  agency  are 
authorized  to  access  a writing  of  the  body  or  of  the  agency  as  permitted  by  law  In  the  administration  of  their  duties,  the  local 
agency,  as  defined  In  Section  54951,  shall  not  discriminate  between  or  among  any  of  those  members  as  to  which  writing  or  portion 
thereof  Is  made  available  or  when  It  Is  made  available. 

(Added  by  Stats.  2008,  Ch.  63,  Sec.  2.  Effective  January  1,  2009.) 

5155i  (a)  Public  records  are  open  to  Inspection  at  all  times  during  the  office  hours  of  the  state  or  local  agency  and  every  person  has 
a right  to  Inspect  any  public  record,  except  as  hereafter  provided.  Any  reasonably  segregable  portion  of  a record  shall  be  available 
for  Inspection  by  any  person  requesting  the  record  after  deletion  of  the  portions  that  are  exempted  by  law. 

(b)  Except  with  respect  to  public  records  exempt  from  disclosure  by  express  provisions  of  law,  each  state  or  local  agency,  upon  a 
request  for  a copy  of  records  that  reasonably  describes  an  Identifiable  record  or  records,  shall  make  the  records  promptly  available 
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to  any  person  upon  payment  of  fees  covering  direct  costs  of  duplication,  ora  statutory  fee  if  applicable.  Upon  request,  an  exact  copy 
shall  be  provided  unless  Impracticable  to  do  so. 

(c)  Each  agency,  upon  a request  for  a copy  of  records,  shall,  within  10  days  from  receipt  of  the  request,  determine  whether  the 
request,  in  whole  or  In  part,  seeks  copies  of  disclosable  public  records  In  the  possession  of  the  agency  and  shall  promptly  notify  the 
person  making  the  request  of  the  deterrrrination  and  the  reasons  thereto  r.  In  unusual  circumstances,  the  time  limit  prescribed  In  this 
section  may  be  extended  by  written  notice  by  the  head  of  the  agency  or  his  or  her  designee  to  the  person  making  the  request, 
setting  forth  the  reasons  for  the  extension  and  the  date  on  which  a determination  Is  expected  to  be  dispatched.  No  notice  shall 
specify  a date  that  would  result  in  an  extension  for  more  than  14  days.  When  the  agency  dispatches  the  determination,  and  If  the 
agency  determines  that  the  request  seeks  disclosable  public  records,  the  agency  shall  state  the  estimated  date  and  time  when  the 
records  will  be  made  available,  As  used  in  this  section,  "unusual  circumstances"  means  the  following,  but  only  to  the  extent 
reasonably  necessary  to  the  proper  processing  of  the  particular  request: 

(1)  The  need  to  search  for  and  collect  the  requested  records  from  field  facilities  or  other  establishments  that  are  separate  from  the 
office  processing  the  request. 

(2)  The  need  to  search  for,  collect,  and  appropriately  examine  a voluminous  amount  of  separate  and  distinct  records  that  are 
demanded  In  a single  request. 

(3)  The  need  for  consultation,  which  shall  be  conducted  with  all  practicable  speed,  with  another  agency  having  substantial  interest  In 
the  determination  of  the  request  or  among  two  or  more  components  of  the  agency  having  substantial  subject  matter  Interest 
therein. 

(4)  The  need  to  compile  data,  to  write  programming  language  or  a computer  program,  or  to  construct  a computer  report  to  extract 

(d)  Nothing  In  this  chapter  shall  be  construed  to  permit  an  agency  to  delay  or  obstruct  the  inspection  or  copying  of  public  records. 

The  notification  of  denial  of  any  request  for  records  required  by  Section  6255  shall  set  forth  the  names  and  titles  or  positions  of  each 
person  responsible  for  the  denial. 

(e)  Except  as  otherwise  prohibited  by  law,  a state  or  local  agency  may  adopt  requirements  for  itself  that  allow  for  faster,  more 
efficient,  or  greater  access  to  records  than  prescribed  by  the  minimum  standards  set  forth  in  this  chapter. 

(Amended  by  Stats.  2001,  Ch.  35S,  Sec.  2.  Effective  January  1,  2002.) 

S253.1.  (g)  vvhen  a member  of  the  public  requests  to  Inspect  a public  record  or  obtain  a copy  of  a public  record,  the  public  agency, 
in  order  to  assist  the  member  of  the  public  make  a focused  and  effective  request  that  reasonably  describes  an  Identifiable  record  or 
records,  shall  do  all  of  the  following,  to  the  extent  reasonable  under  the  circumstances: 

(1)  Assist  the  member  of  the  public  to  Identify  records  and  Information  that  are  responsive  to  the  request  or  to  the  purpose  of  the 
request,  If  stated. 

(2)  Describe  the  Information  technology  and  physical  location  In  which  the  records  exist, 

(3)  Provide  suggestions  for  overcoming  any  practical  basis  for  denying  access  to  the  records  or  Information  sought. 

(b)  The  requirements  of  paragraph  (1)  of  subdivision  (a)  shall  be  deemed  to  have  been  satisfied  If  the  public  agency  Is  unable  to 
Identify  the  requested  Information  after  making  a reasonable  effort  to  elicit  additional  clarifying  Information  from  the  requester  that 
will  help  identify  the  record  or  records. 

(c)  The  requirements  of  subdivision  (a)  are  In  addition  to  any  action  required  of  a public  agency  by  Section  6253. 

(d)  This  section  shall  not  apply  to  a request  for  public  records  If  any  of  the  following  applies: 

(1)  The  public  agency  makes  available  the  requested  records  pursuant  to  Section  6253. 

(2)  The  public  agency  determines  that  the  request  should  be  denied  and  bases  that  determination  solely  on  an  exemption  listed  In 
Section  6254. 

(3)  The  public  agency  makes  available  an  Index  of  Its  records. 

(Added  by  Stats.  2001,  Ch.  355,  Sec.  3.  Effective  January  1,  2002.) 

(a)  Notwithstanding  any  other  provision  of  this  chapter  to  the  contrary.  Information  regarding  persons  paid  by  the  state  to 
provide  In-home  supportive  services  pursuant  to  Article  7 (commencing  with  Section  12300)  of  Chapter  3 of  Part  3 of  Division  9 of 
the  Welfare  and  Institutions  Code,  or  services  provided  pursuant  to  Section  14132.95,  14132,952,  or  14132.956  of  the  Welfare  and 
Institutions  Code,  Is  not  subject  to  public  disclosure  pursuant  to  this  chapter,  except  as  provided  In  subdivision  (b). 

(b)  Copies  of  names,  addresses,  and  telephone  numbers  of  persons  described  In  subdivision  (a)  shall  be  made  available,  upon 
request,  to  an  exclusive  bargaining  agent  and  to  any  labor  organization  seeking  representation  rights  pursuant  to  Section  12301.6  or 
12302,25  of  the  Welfare  and  Institutions  Code  or  the  In-Home  Supportive  Services  Employer-Employee  Relations  Act  (Title  23 
(commencing  with  Section  110000)).  This  Information  shall  not  be  used  by  the  receiving  entity  for  any  purpose  other  than  the 
employee  organizing,  representation,  and  assistance  activities  of  the  labor  organization. 

(c)  This  section  applies  solely  to  individuals  who  provide  services  under  the  In-Home  Supportive  Services  Program  (Article  7 
(commencing  with  Section  12300)  of  Chapter  3 of  Part  3 of  Division  9 of  the  Welfare  and  Institutions  Code),  the  Personal  Care 
Services  Program  pursuant  to  Section  14132.95  of  the  Well^re  and  Institutions  Code,  the  In-Home  Supportive  Services  Plus  Option 
pursuant  to  Section  14132.952  o f the  Welfare  and  Institutions  Code,  or  the  Community  First  Choice  Option  pursuant  to  Section 
14132.956  of  the  Welfare  and  Institutions  Code. 

(d)  Nothing  In  this  section  Is  intended  to  alter  or  shall  be  Interpreted  to  alter  the  rights  of  parties  under  the  In-Home  Supportive 
Services  Employer-Employee  Relations  Act  (Title  23  (commencing  with  Section  110000))  or  any  other  labor  relations  law. 

(a)  This  section  shall  be  Inoperative  If  the  Coordinated  Care  Initiative  becomes  Inoperative  pursuant  to  Section  34  of  the  act  that 
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added  this  subdivision. 

(Amended  (as  amended  by  Stats.  2012,  Ch.  439,  Sec.  2)  by  Stats.  2013,  Ch.  37,  Sec.  1.  Effective  June  27,  2013.  Conditionally  inoperative  as 
prescribed  by  Its  own  provisions  and  Sec.  34  of  Ch.  37.  If  this  version  becomes  Inoperative,  the  version  as  amended  by  Sec.  2 of  Ch.  37  becomes 
operative.) 

(a)  Notwithstanding  any  other  provision  of  this  chapter  to  the  contrary,  Information  regarding  persons  paid  by  the  state  to 
provide  In-home  supportive  services  pursuant  to  Article  7 (commencing  with  Section  12300)  of  Chapter  3 of  Part  3 of  Division  9 of 
the  Welfare  and  Institutions  Code  or  personal  care  services  pursuant  to  Section  14132.95  of  the  Welfare  and  Institutions  Code,  Is 
not  subject  to  public  disclosure  pursuant  to  this  chapter,  except  as  provided  In  subdivision  (b). 

(b)  Copies  of  names,  addresses,  and  telephone  numbers  of  persons  described  In  subdivision  (a)  shall  be  made  available,  upon 
request,  to  an  exclusive  bargaining  agent  and  to  any  labor  organization  seeking  representation  rights  pursuant  to  subdivision  (c)  of 
Section  12301.6  or  Section  12302.25  of  the  Welfare  and  Institutions  Code  or  Chapter  10  (commencing  with  Section  3500)  of 
Division  4 of  Title  1.  This  Information  shall  not  be  used  by  the  receiving  entity  for  any  purpose  other  than  the  employee  organizing, 
representation,  and  assistance  activities  of  the  labor  organization. 

(c)  This  section  applies  solely  to  Individuals  who  provide  services  under  the  In-Home  Supportive  Services  Program  (Article  7 
(commencing  with  Section  12300)  of  Chapter  3 of  Part  3 of  Division  9 of  the  Welfare  and  Institutions  Code)  or  the  Personal  Care- 
Services  Program  pursuant  to  Section  14132.95  of  the  Welfare  and  Institutions  Code. 

(d)  Nothing  In  this  section  Is  Intended  to  alter  or  shall  be  Interpreted  to  alter  the  rights  of  parties  under  the  Meyers-Millas-Brown  Act 
(Chapter  10  (commencing  with  Section  3500)  of  Division  4)  or  any  other  labor  relations  law. 

(e)  This  section  shall  be  operative  only  If  Section  1 of  the  act  that  added  this  subdivision  becomes  inoperative  pursuant  to 
subdivision  (e)  of  that  Section  1. 

(Amended  (as  amended  by  Stats.  2012,  Ch.  439,  Sec.  1)  by  Stats.  2013,  Ch.  37,  Sec.  2.  Effective  June  27,  2013.  This  version  Is  conditionally 
operative,  as  prescribed  by  its  own  provisions.) 

A state  or  local  agency  may  not  allow  another  party  to  control  the  disclosure  of  Information  that  is  otherwise  subject  to 
disclosure  pursuant  to  this  chapter, 

(Added  by  Stats.  2008,  Ch.  62,  Sec.  1.  Effective  January  1,  2009.) 

Notwithstanding  any  contract  term  to  the  contrary,  a contract  entered  into  by  a state  or  local  agency  subject  to  this 
chapter.  Including  the  University  of  California,  that  requires  a private  entity  to  review,  audit,  or  report  on  any  aspect  of  that  agency 
shall  be  public  to  the  extent  the  contract  Is  o therwise  subject  to  disclosure  under  this  chapter. 

(Added  by  Stats.  2008,  Ch.  62,  Sec.  2.  Effective  January  1,  2009.) 

(a)  Every  agency  may  adopt  regulations  stating  the  procedures  to  be  followed  when  making  Its  records  available  In 
accordance  with  this  section. 

The  following  state  and  local  bodies  shall  establish  written  guidelines  for  accessibility  of  records.  A copy  of  these  guidelines  shall  be 
posted  In  a conspicuous  public  place  at  the  offices  of  these  bodies,  and  a copy  of  the  guidelines  shall  be  available  upon  request  free 
of  charge  to  any  person  requesting  that  body's  records; 

Department  of  Motor  Vehicles 
Department  of  Consumer  Affairs 
Transportation  Agency 
Bureau  of  Real  Estate 

Department  of  Corrections  and  Rehabilitation 

Division  of  Juvenile  Justice 

Department  of  Justice 

Department  of  Insurance 

Department  of  Business  Oversight 

Department  of  Managed  Health  Care 

Secretary  of  State 

State  Air  Resources  Board 

Department  of  Water  Resources 

Department  of  Parks  and  Recreation 

San  Francisco  Bay  Conservation  and  Development  Commission 

State  Board  of  Equalization 

State  Department  of  Health  Care  Services 

Employment  Development  Department 

State  Department  of  Public  Health 

State  Department  of  Social  Services 

State  Department  of  State  Hospitals 
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state  Department  of  Developmental  Services 

Public  Employees'  Retirement  System 

Teachers'  Retirement  Board 

Department  of  Industrial-Relations 

Department  of  General  Services 

Department  of  Veterans  Affairs 

Public  Utilities  Commission 

California  Coastal  Commission 

State  Water  Resources  Control  Board 

San  Francisco  Bay  Area  Rapid  Transit  District 

All  regional  water  quality  control  boards 

Los  Angeles  County  Air  Pollution  Control  District 

Bay  Area  Air  Pollution  Control  District 

Golden  Gate  Bridge,  Highway  and  Transportation  District 

Department  of  Taxic  Substances  Control 

Office  of  Environmental  Health  Hazard  Assessment 

(b)  Guidelines  and  regulations  adopted  pursuant  to  this  section  shall  be  consistent  with  ail  other  sections  of  this  chapter  and  shall 
reflect  the  intention  of  the  Legislature  to  make  the  records  accessible  to  the  public.  The  guidelines  and  regulations  adopted  pursuant 
to  this  section  shall  not  operate  to  limit  the  hours  public  records  are  open  for  Inspection  as  prescribed  In  Section  6253. 

(Amended  by  Stats.  2013,  Ch.  22,  Sec.  7.  Effective  June  27,  2013.  Operative  July  1,  2013,  by  Sec.  110  ofCh.  22.) 

S2S.3,„5,  Notwithstanding  Sections  6252  and  6253,  statewide,  county,  city,  and  district  initiative,  referendum,  and  recall  petitions, 
petitions  circulated  pursuant  to  Section  5091  of  the  Education  Code,  petitions  for  the  reorganization  of  school  districts  submitted 
pursuant  to  Article  1 (commencing  with  Section  35700)  of  Chapter  4 of  Part  21  of  the  Education  Code,  petitions  for  the 
reorganization  of  community  college  districts  submitted  pursuant  to  Part  46  (commencing  with  Section  74000)  of  the  Education  Code 
and  ail  memoranda  prepared  by  the  county  elections  officials  in  the  examinatio  n of  the  petitions  Indicating  which  registered  voters 
have  signed  particular  petitions  shall  not  be  deemed  to  be  public  records  and  shall  not  be  open  to  inspection  except  by  the  public 
officer  or  public  employees  who  have  the  duty  of  receiving,  examining  or  preserving  the  petitions  or  who  are  responsible  for  the 
preparation  of  that  memoranda  and,  if  the  petition  Is  found  to  be  Insufficient,  by  the  proponents  of  the  petition  and  the 
representatives  of  the  proponents  as  may  be  designated  by  the  proponents  in  writing  In  order  to  determine  which  signatures  were 
disqualified  and  the  reasons  therefor.  However,  the  Attorney  General,  the  Secretary  of  State,  the  Fair  Political  Practices  Commission, 
a district  attorney,  a school  district  or  a community  college  district  attorney,  and  a city  attorney  shall  be  permitted  to  examine  the 
material  upon  approval  of  the  appropriate  superior  court. 

If  the  proponents  of  a petition  are  permitted  to  examine  the  petition  and  memoranda,  the  examination  shall  commence  not  later 
than  21  days  after  certification  of  Insufficiency. 

(a)  As  used  In  this  section,  "petition"  shall  mean  any  petition  to  which  a registered  voter  has  affixed  his  or  her  signature. 

(b)  As  used  In  this  section  "proponents  of  the  petition"  means  the  following; 

(1)  For  statewide  Initiative  and  referendum  measures,  the  person  or  persons  who  submit  a draft  of  a petition  proposing  the  measure 
to  the  Attorney  General  with  a request  that  he  or  she  prepare  a title  and  summary  of  the  chief  purpose  and  points  of  the  proposed 
measure. 

(2)  For  other  initiative  and  referenda  on  measures,  the  person  or  persons  who  publish  a notice  of  Intention  to  circulate  petitions,  or, 
where  publication  Is  not  required,  who  file  petitions  with  the  elections  official, 

(3)  For  recall  measures,  the  person  or  persons  defined  in  Section  343  of  the  Elections  Code. 

(4)  For  petitions  circulated  p ursuant  to  Section  5091  of  the  Education  Code,  the  person  or  persons  having  charge  of  the  petition  who 
submit  the  petition  to  the  county  superintendent  of  schools, 

(5)  For  petitions  circulated  p ursuant  to  Article  1 (commencing  with  Section  35700)  of  Chapter  4 of  Part  21  of  the  Education  Code, 
the  person  or  persons  designated  as  chief  petitioners  under  Section  35701  of  the  Education  Code, 

(6)  For  petitions  circulated  p ursuant  to  Part  46  (commencing  with  Section  74000)  of  the  Education  Code,  the  person  or  persons 
designated  as  chief  petitioners  under  Sections  74102,  74133,  and  74152  of  the  Education  Code. 

(Amended  by  Stats.  1994,  Ch.  923,  Sec.  32.  Effective  January  1,  1995.) 

(a)  Notwithstanding  the  provisions  of  Sections  6252  and  6253,  Information  compiled  by  public  officers  or  public  employees 
revealing  the  identity  of  persons  who  have  requested  bilingual  ballots  or  ballot  pamphlets,  made  In  accordance  with  any  federal  or 
.state  law,  or  other  data  that  would  reveal  the  Identity  of  the  requester,  shall  not  be  deemed  to  be  public  records  and  shall  not  be 
provided  to  any  person  other  than  public  officers  or  public  employees  who  are  responsible  for  receiving  those  requests  and 
processing  the  same. 

(b)  Nothing  contained  In  subdivision  (a)  shall  be  construed  as  prohibiting  any  person  who  Is  otherwise  authorized  by  law  from 
examining  election  materials.  Including,  but  not  limited  to,  affidavits  of  registration,  provided  that  requests  for  bilingual  ballots  or 
ballot  pamphlets  shall  be  subject  to  the  restrictions  contained  I n subdivision  (a). 

(Amendedby  Stats.  1985,  Ch.  1129,  Sec.  1.) 
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S253.8.  (a)  Every  final  enforcement  order  Issued  by  an  agency  listed  In  subdivision  (b)  under  any  provision  of  law  that  Is 
administered  by  an  entity  listed  In  subdivision  (b),  shall  be  displayed  on  the  entity's  Internet  website,  if  the  final  enforcement  order 
Is  a public  record  that  Is  not  exempt  from  disclosure  pursuant  to  this  chapter. 

(b)  This  section  applies  to  the  California  Environmental  Protection  Agency  and  to  all  of  the  following  entities  within  the  agency; 

(1)  The  State  Air  Resources  Board. 

(2)  The  California  Integrated  Waste  Management  Board. 

(3)  The  State  Water  Resources  Control  Board,  and  each  California  regional  water  quality  control  board. 

(4)  The  Department  of  Pesticide  Regulation. 

(5)  The  Department  of  Toxic  Substances  Control. 

(c)  (1)  Except  as  provided  In  paragraph  (2),  for  purposes  of  this  section,  an  enforcement  order  is  final  when  the  time  for  judicial 
review  has  expired  on  or  after  January  1,  2001,  or  when  all  means  of  judicial  review  have  been  exhausted  on  or  after  January  1, 
2001. 

(2)  In  addition  to  the  requirements  of  paragraph  (1),  with  regard  to  a final  enforcement  order  issued  by  the  State  Water  Resources 
Control  Board  or  a California  regional  water  quality  control  board,  this  section  shall  apply  only  to  a final  enforcement  order  adopted 
by  that  board  or  a regional  board  at  a public  meeting. 

(d)  An  order  posted  pursuant  to  this  section  shall  be  posted  for  not  less  than  one  year. 

(e)  The  California  Environmental  Protection  Agency  shall  oversee  the  Implementation  of  this  section. 

(f)  This  section  shall  become  operative  April  1,  2001. 

(Added  by  Stats.  2000,  Ch.  783,  Sec.  1.  Effective  January  1,  2001.  Section  operative  April  1,  2001,  by  its  own  provisions.) 

6253.9.  (a)  Unless  otherwise  prohibited  by  law,  any  agency  that  has  Information  that  constitutes  an  Identifiable  public  record  not 
exempt  from  disclosure  pursuant  to  this  chapter  that  Is  In  an  electronic  format  shall  make  that  Information  available  in  an  electronic 
format  when  requested  by  any  person  and,  when  applicable,  shall  comply  with  the  following: 

(1)  The  agency  shall  make  the  Information  available  In  any  electronic  format  In  which  it  holds  the  Information. 

(2)  Each  agency  shall  provide  a copy  of  an  electronic  record  in  the  format  requested  If  the  requested  format  is  one  that  has  been 
used  by  the  agency  to  create  copies  for  Its  own  use  or  for  provision  to  other  agencies.  The  cost  of  duplication  shall  be  limited  to  the 
direct  cost  of  producing  a copy  of  a record  In  an  electronic  format. 

(b)  Notwithstanding  paragraph  (2)  of  subdivision  (a),  the  requester  shall  bear  the  cost  of  producing  a copy  of  the  record.  Including 
the  cost  to  construct  a record,  and  the  cost  of  programming  and  computer  services  necessary  to  produce  a copy  of  the  record  when 
either  of  the  following  applies: 

(1)  In  order  to  comply  with  the  provisions  of  subdivision  (a),  the  public  agency  would  be  required  to  produce  a copy  of  an  electronic 
record  and  the  record  Is  one  that  Is  produced  only  at  otherwise  regularly  scheduled  Intervals. 

(2)  The  request  would  require  data  compilation,  extraction,  or  programming  to  produce  the  record. 

(c)  Nothing  In  this  section  shall  be  construed  to  require  the  public  agency  to  reconstruct  a record  in  an  electronic  format  if  the 
agency  no  longer  has  the  record  available  In  an  electronic  format. 

(d)  If  the  request  is  for  Information  In  other  than  electronic  format,  and  the  Information  also  Is  In  electronic  format,  the  agency  may 
Inform  the  requester  that  the  Information  Is  available  In  electronic  format. 

(e)  Nothing  In  this  section  shall  be  construed  to  permit  an  agency  to  make  Information  available  only  In  an  electronic  format. 

(f)  Nothing  In  this  section  shall  be  construed  to  require  the  public  agency  to  release  an  electronic  record  In  the  electronic  form  In 
which  It  Is  held  by  the  agency  If  its  release  would  jeopardize  or  compromise  the  security  or  Integrity  of  the  original  record  or  of  any 
proprietary  software  In  which  It  Is  maintained. 

(g)  Nothing  In  this  section  shall  be  construed  to  permit  public  access  to  records  held  by  any  agency  to  which  access  Is  otherwise 
restricted  by  statute. 

(Added  by  Stats.  2000,  Ch.  982,  Sec.  2.  Effective  January  1,  2001.) 

Except  as  provided  In  Sections  6254.7  and  6254.13,  nothing  In  this  chapter  shall  be  construed  to  require  disclosure  of  records 
that  are  any  of  the  following: 

(a)  Preliminary  drafts,  notes,  or  Interagency  or  Intra-agency  memoranda  that  are  not  retained  by  the  public  agency  In  the  ordinary 
course  of  business.  If  the  public  Interest  In  withholding  those  records  clearly  outweighs  the  public  Interest  In  disclosure, 

(b)  Records  pertaining  to  pending  litigation  to  which  the  public  agency  Is  a party,  or  to  claims  made  pursuant  to  Division  3.6 
(commencing  with  Section  810),  until  the  pending  litigation  or  claim  has  been  finally  adjudicated  or  otherwise  settled. 

(c)  Personnel,  medical,  or  similar  files,  the  disclosure  of  which  would  constitute  an  unwarranted  Invasion  of  personal  privacy. 

(d)  Contained  In  or  related  to  any  of  the  following; 

(1)  Applications  filed  with  any  state  agency  responsible  for  the  regulation  or  supervision  of  the  Issuance  of  securities  or  of  financial 
Institutions,  Including,  but  not  limited  to,  banks,  savings  and  loan  associations.  Industrial  loan  companies,  credit  unions,  and 
Insurance  companies. 

(2)  Examination,  operating,  or  condition  reports  prepared  by,  on  behalf  of,  or  for  the  use  of,  any  state  agency  referred  to  In 
paragraph  (1). 

(3)  Preliminary  drafts,  notes,  or  Interagency  or  Intra-agency  communications  prepared  by,  on  behalf  of,  or  for  the  use  of,  any  state 
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agency  referred  to  In  paragraph  (1). 

(4)  Information  received  In  confidence  by  any  state  agency  referred  to  in  paragraph  (1). 

(e)  Geological  and  geophysical  data,  plant  production  data,  and  similar  Information  relating  to  utility  systems  development,  or 
market  or  crop  reports,  that  are  obtained  in  confidence  from  any  person. 

(f)  Records  of  complaints  to,  or  investigations  conducted  by,  or  records  of  intelligence  information  or  security  procedures  of,  the 
office  of  the  Attorney  General  and  the  Department  of  Justice,  the  Office  of  Emergency  Services  and  any  state  or  local  police  agency, 
or  any  investigatory  or  security  files  compiled  by  any  other  state  or  local  police  agency,  or  any  Investigatory  or  security  files 
compiled  by  any  other  state  or  local  agency  for  correctional,  law  enforcement,  or  licensing  purposes.  However,  state  and  local  law 
enforcement  agencies  shall  disclose  the  names  and  addresses  of  persons  Involved  In,  or  witnesses  other  than  confidential  Informants 
to,  the  incident,  the  description  of  any  property  involved,  the  date,  tim  e,  and  location  of  the  Incident,  all  diagrams,  statements  of  the 
parties  Involved  In  the  Incident,  the  statements  of  all  witnesses,  other  than  confidential  Informants,  to  the  victims  of  an  incident,  or 
an  authorized  representative  thereof,  an  Insurance  carrier  against  which  a claim  has  been  or  might  be  made,  and  any  person 
suffering  bodily  Injury  or  property  damage  or  loss,  as  the  result  of  the  Incident  caused  by  arson,  burglary,  fire,  explosion,  larceny, 
robbery,  carjacking,  vandalism,  vehicle  theft,  or  a crime  as  defined  by  subdivision  (b)  of  Section  13951,  unless  the  disclosure  would 
endanger  the  safety  of  a witness  or  other  person  involved  In  the  investigation,  or  unless  disclosure  would  endanger  the  successful 
completion  of  the  Investigation  or  a related  Investigation.  However,  nothing  In  this  division  shall  require  the  disclosure  of  that  portion 
of  those  investigative  files  that  reflects  the  analysis  or  conclusions  of  the  investigating  officer. 

Customer  lists  provided  to  a state  or  local  police  agency  by  an  alarm  or  security  company  at  the  request  of  the  agency  shall  be 
construed  to  be  records  subject  to  this  subdivision. 

Notwithstanding  any  other  provision  of  this  subdivision,  state  and  local  law  enforcement  agencies  shall  make  public  the  following 
information,  except  to  the  extent  that  disclosure  of  a particular  item  of  information  would  endanger  the  safety  of  a person  involved 
In  an  Investigation  or  would  endanger  the  successful  completion  of  the  investigation  or  a related  investigation: 

(1) The  full  name  and  occupation  of  every  individual  arrested  by  the  agency,  the  Individual's  physical  description  Including  date  of 
birth,  color  of  eyes  and  hair,  sex,  height  and  weight,  the  time  and  date  of  arrest,  the  time  and  date  of  booking,  the  location  of  the 
arrest,  the  factual  circumstances  surrounding  the  arrest,  the  amount  of  ball  set,  the  time  and  manner  of  release  or  the  location 
where  the  Individual  is  currently  being  held,  and  all  charges  the  Individual  Is  being  held  upon.  Including  any  outstanding  warrants 
from  other  jurisdictions  and  parole  or  probation  holds. 

(2)  Subject  to  the  restrictions  Imposed  by  Section  841.5  of  the  Penal  Code,  the  time,  substance,  and  location  of  all  complaints  or 
requests  for  assistance  received  by  the  agency  and  the  time  and  nature  of  the  response  thereto.  Including,  to  the  extent  the 
Information  regarding  crimes  alleged  or  committed  or  any  other  Incident  investigated  is  recorded,  the  time,  date,  and  location  of 
occurrence,  the  time  and  date  of  the  report,  the  name  and  age  of  the  victim,  the  factual  circumstances  surrounding  the  crime  or 
Incident,  and  a general  description  of  any  injuries,  property,  or  weapons  involved.  The  name  of  a victim  of  any  crime  defined  by 
Section  220,  236.1,  261,  261.5,  262,  264,  264.1,  265,  266,  266a,  266b,  266c,  266e,  266f,  266j,  267,  269,  273a,  273d,  273.5,  285, 
286,  288,  288a,  288.2,  288.3  (as  added  by  Chapter  337  of  the  Statutes  of  2006),  288.3  (as  added  by  Section  6 of  Proposition  83  of 
the  November  7,  2006,  statewide  general  election),  288.5,  288.7,  289,  422.6,  422.7,  422.75,  646.9,  or  647.6  of  the  Penal  Code 
may  be  withheld  at  the  victim's  request,  or  at  the  request  of  the  victim's  parent  or  guardian  If  the  victim  Is  a minor.  When  a person 
Is  the  victim  of  more  than  one  crime.  Information  disclosing  that  the  person  is  a victim  of  a crime  defined  in  any  of  the  sections  of 
the  Penal  Code  set  forth  In  this  subdivision  may  be  deleted  at  the  request  of  the  victim,  or  the  victim's  parent  or  guardian  If  the 
victim  is  a minor.  In  making  the  report  of  the  crime,  or  of  any  crime  or  Incident  accompanying  the  crime,  available  to  the  public  In 
compliance  with  the  requirements  of  this  paragraph. 

(3)  Subject  to  the  restrictions  of  Section  841.5  of  the  Penal  Code  and  this  subdivision,  the  current  address  of  every  individual 
arrested  by  the  agency  and  the  current  address  of  the  victim  of  a crime,  where  the  requester  declares  under  penalty  of  perjury  that 
the  request  Is  made  for  a scholarly,  journalistic,  political,  or  governmental  purpose,  or  that  the  request  Is  made  for  investigation 
purposes  by  a licensed  private  investigator  as  described  In  Chapter  11.3  (commencing  with  Section  7512)  of  Division  3 of  the 
Business  and  Professions  Code.  However,  the  address  of  the  victim  of  any  crime  defined  by  Section  220,  236.1,  261,  261.5,  262, 

264,  264.1,  265,  266,  266a,  266b,  266c,  266e,  266f,  266j,  267,  269,  273a,  273d,  273.5,  285,  286,  288,  288a,  288.2,  288.3  (as 
added  by  Chapter  337  of  the  Statutes  of  2006),  288.3  (as  add  ed  by  Section  6 of  Proposition  83  of  the  November  7,  2006,  statewide 
general  election),  288.5,  288.7,  289,  422.6,  422.7,  422.75,  646.9,  or  647.6  of  the  Penal  Code  shall  remain  confidential.  Address 
Information  obtained  pursuant  to  this  paragraph  may  not  be  used  directly  or  Indirectly,  or  furnished  to  another,  to  sell  a product  or 
service  to  any  Individual  or  group  of  Individuals,  and  the  requester  shall  execute  a declaration  to  that  effect  under  penalty  of  perjury. 
Nothing  In  this  paragraph  shall  be  construed  to  prohibit  or  limit  a scholarly.  Journalistic,  political,  or  government  use  of  address 
Information  obtained  pursuant  to  this  paragraph. 

(g)  Test  questions,  scoring  keys,  and  other  examination  data  used  to  administer  a licensing  examination,  examination  for 
employment,  or  academic  examination,  except  as  provided  for  in  Chapter  3 (commencing  with  Section  99150)  of  Part  65  of  Division 
14  of  Tltle'3  of  the  Education  Code. 

(h)  The  contents  of  real  estate  appraisals  or  engineering  or  feasibility  estimates  and  evaluations  made  for  or  by  the  state  or  local 
agency  relative  to  the  acquisition  of  property,  or  to  prospective  public  supply  and  construction  contracts,  until  all  of  the  property  has 
been  acquired  or  all  of  the  contract  agreement  obtained.  However,  the  law  of  eminent  domain  shall  not  be  affected  by  this  provision. 

(I)  Information  required  from  any  taxpayer  In  connection  with  the  collection  of  local  taxes  that  is  received  In  confidence  and  the 
disclosure  of:  the  information  to  other  persons  would  result  In  unfair  competitive  disadvantage  to  the  person  supplying  the 
Information. 

(J)  Library  circulation  records  kept  for  the  purpose  of  Identifying  the  borrower  of  Items  available  in  libraries,  and  library  and  museum 
materials  made  or  acquired  and  presented  solely  for  reference  or  exhibition  purposes.  The  exemption  in  this  subdivision  shall  not 
apply  to  records  of  fines  Imposed  on  the  borrowers. 

(k)  Records,  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  to  federal  or  state  law,  including,  but  not  limited  to. 
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provisions  of  the  Evidence  Code  relating  to  privilege. 

(1)  Correspondence  of  and  to  the  Governor  or  employees  of  the  Governor's  office  or  In  the  custody  of  or  maintained  by  the 
Governor's  Legal  Affairs  Secretary.  However,  public  records  shall  not  be  transferred  to  the  custody  of  the  Governor's  Legal  Affairs 
Secretary  to  evade  the  disclosure  provisions  of  this  chapter, 

(m)  In  the  custody  of  or  maintained  by  the  Legislative  Counsel,  except  those  records  In  the  public  database  maintained  by  the 
Legislative  Counsel  that  are  described  In  Section  10248. 

(n)  Statements  of  personal  worth  or  personal  financial  data  required  by  a licensing  agency  and  filed  by  an  applicant  with  the 
licensing  agency  to  establish  his  or  her  personal  qualification  for  the  license,  certificate,  or  permit  applied  for. 

(o)  Financial  data  contained  In  applications  for  financing  under  Division  27  (commencing  with  Section  44500)  of  the  Health  and 
Safety  Code,  where  an  authorized  officer  of  the  California  Pollution  Control  Financing  Authority  determines  that  disclosure  of  the 
financial  data  would  be  competitively  Injurious  to  the  applicant  and  the  data  Is  required  in  order  to  obtain  guarantees  from  the 
United  States  Small  Business  Administration.  The  California  Pollution  Control  Financing  Authority  shall  adopt  rules  for  review  of 
individual  requests  for  confidentiality  under  this  section  and  for  making  available  to  the  public  those  portions  of  an  application  that 
are  subject  to  disclosure  under  this  chapter. 

(p)  Records  of  state  agencies  related  to  activities  governed  by  Chapter  10,3  (commencing  with  Section  3512),  Chapter  10.5 
(commencing  with  Section  3525),  and  Chapter  12  (commencing  with  Section  3560)  of  Division  4,  that  reveal  a state  agency's 
deliberative  processes.  Impressions,  evaluations,  opinions,  recommendations,  meeting  minutes,  research,  work  products,  theories, 
or  strategy,  or  that  provide  instruction,  advice,  or  training  to  employees  who  do  not  have  full  collective  bargaining  and 
representation  rights  under  these  chapters.  Nothing  In  this  subdivision  shall  be  construed  to  limit  the  disclosure  duties  of  a state 
agency  with  respect  to  any  other  records  relating  to  the  activities  governed  by  the  employee  relations  acts  referred  to  in  this 
subdivision. 

(q)  (1)  Records  of  state  agencies  related  to  activities  governed  by  Article  2.6  (commencing  with  Section  14081),  Article  2.8 
(commencing  with  Section  14087.5),  and  Article  2.91  (commencing  with  Section  14089)  of  Chapter  7 of  Part  3 of  Division  9 of  the 
Welfare  and  Institutions  Code,  that  reveal  the  special  nego  tiator's  deliberative  processes,  discussions,  communications,  or  any  other 
portion  of  the  negotiations  with  providers  of  health  care  services,  Impressions,  opinions,  recommendations,  meeting  minutes, 
research,  work  product,  theories,  or  strategy,  or  that  provide  Instruction,  advice,  or  training  to  employees. 

(2)  Except  for  the  portion  of  a contract  containing  the  rates  of  payment,  contracts  for  Inpatient  services  entered  Into  pursuant  to 
these  articles,  on  or  after  April  1,  1984,  shall  be  open  to  Inspection  one  year  after  they  are  fully  executed.  If  a contract  for  Inpatient 
services  that  Is  entered  Into  prior  to  April  1,  1984,  Is  amended  on  or  after  April  1,  1984,  the  amendment,  except  for  any  portion 
containing  the  rates  of  payment,  shall  be  open  to  Inspection  one  year  after  It  Is  fully  executed.  If  the  California  Medical  Assistance 
Commission  enters  Into  contracts  with  health  care  p roviders  for  other  than  Inpatient  hospital  services,  those  contracts  shall  be  open 
to  Inspection  one  year  after  they  are  fully  executed. 

(3)  Three  years  after  a contract  or  amendment  Is  open  to  Inspection  under  this  subdivision,  the  portion  of  the  contract  or 
amendment  containing  the  rates  of  payment  shall  be  open  to  Inspection. 

(4)  Notwithstanding  any  other  provision  of  law,  the  entire  contract  or  amendment  shall  be  open  to  Inspection  by  the  Joint  Legislative 
Audit  Committee  and  the  Legislative  Analyst's  Office.  The  committee  and  that  office  shall  maintain  the  confidentiality  of  the  contracts 
and  amendments  until  the  time  a contract  or  amendment  Is  fully  open  to  Inspection  by  the  public. 

(r)  Records  of  Native  American  graves,  cemeteries,  and  sacred  places  and  records  of  Native  American  places,  features,  and  objects 
described  In  Sections  5097.9  and  5097.993  of  the  Public  Resources  Code  maintained  by,  or  in  the  possession  of,  the  Native 
American  Heritage  Commission,  another  state  agency,  or  a local  agency. 

(s)  A final  accreditation  report  of  the  Joint  Commission  on  Accreditation  of  Hospitals  that  has  been  transm  Itted  to  the  State 
Department  of  Health  Care  Services  pursuant  to  subd  Ivislon  (b)  of  Section  1282  of  the  Health  and  Safety  Code. 

(t)  Records  of  a local  hospital  district,  formed  pursuant  to  Division  23  (commencing  with  Section  32000)  of  the  Health  and  Safety 
Code,  or  the  records  of  a municipal  hospital,  formed  pursuant  to  Article  7 (commencing  with  Section  37600)  or  Article  8 
(commencing  with  Section  37650)  of  Chapter  5 of  Part  2 of  Division  3 of  Title  4 of  this  code,  that  relate  to  any  contract  with  an 
Insurer  or  nonprofit  hospital  service  plan  for  Inpatient  or  outpatient  services  for  alternative  rates  pursuant  to  Section  10133  of  the 
Insurance  Code.  However,  the  record  shall  be  open  to  Inspection  within  one  year  after  the  contract  Is  full  y executed. 

(u)  (1)  Information  contained  In  applications  for  licenses  to  carry  firearms  Issued  pursuant  to  Secb'on  26150,  26155,  26170,  or 
26215  of  the  Penal  Code  by  the  sheriff  of  a county  or  the  chief  or  other  head  of  a municipal  police  department  that  Indicates  when  or 
where  the  applicant  Is  vulnerable  to  attack  or  that  concerns  the  applicant's  medical  or  psychological  history  or  that  of  members  of 
his  or  her  family. 

(2)  The  home  address  and  telephone  number  of  prosecutors,  public  defenders,  peace  officers,  judges,  court  commissioners,  and 
magistrates  that  are  set  forth  In  applications  for  licenses  to  carry  firearms  Issued  pursuant  to  Section  26150,  26155,  26170,  or 
26215  of  the  Penal  Code  by  the  sheriff  of  a county  or  the  chief  or  other  head  of  a municipal  police  department. 

(3)  The  home  address  and  telephone  number  of  prosecutors,  public  defenders,  peace  officers,  judges,  court  commissioners,  and 
magistrates  that  are  set  forth  In  licenses  to  carry  firearms  Issued  pursuant  to  Section  26150,  26155,  26170,  or  26215  of  the  Penal 
Code  by  the  sheriff  of  a county  or  the  chief  or  other  head  of  a municipal  police  department. 

(v)  (1)  Records  of  the  Managed  Risk  Medical  Insurance  Board  and  the  State  Department  of  Health  Care  Services  related  to  activities 
governed  by  Part  6.3  (commencing  with  Section  12695),  Part  6.5  (commencing  with  Section  12700),  Part  6.6  (commencing  with 
Section  12739.5),  and  Part  6.7  (commencing  with  Section  12739.70)  of  Division  2 of  the  Insurance  Code,  and  Chapter  2 
(commencing  with  Section  15850)  of  Part  3.3  of  Division  9 of  the  Welfare  and  Institutions  Code,  and  that  reveal  any  of  the  following: 
(A)  The  deliberative  processes,  discussions,  communications,  or  any  other  portion  of  the  negotiations  with  entitles  contracting  or 
seeking  to  contract  with  the  board  or  the  department,  entitles  with  which  the  board  or  the  department  Is  considering  a contract,  or 
entitles  with  which  the  board  Is  considering  or  enters  Into  any  other  arrangement  under  which  the  board  or  the  department  provides. 
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receives,  or  arranges  services  or  reimbursement. 

(B)  The  Impressions,  opinions,  recommendations,  meeting  minutes,  research,  work  product,  theories,  orstrategy  of  the  board  or  Its 
staff  or  the  department  or  Its  staff,  or  records  that  provide  Instructions,  advice,  or  training  to  their  employees. 

(2)  (A)  Except  for  the  portion  of  a contract  that  contains  the  rates  of  payment,  contracts  entered  Into  pursuant  to  Part  6.3 
(commencing  with  Section  12695),  Part  6.5  (commencing  with  Section  12700),  Part  6.6  (commencing  with  Section  12739.5),  or  Part 
6.7  (commencing  with  Section  12739.70)  of  Division  2 of  the  Insurance  Code,  or  Chapter  2.2  (commencing  with  Section  15850)  of 
Part  3.3  of  Division  9 of  the  Welfare  and  Institutions  Code,  on  or  after  July  1,  1991,  shall  be  open  to  inspection  one  year  after  their 
effective  dates. 

(B)  If  a contract  that  is  ent  ered  Into  prior  to  July  1,  1991,  Is  amended  on  or  after  July  1,  1991,  the  amendment,  except  for  any 
portion  containing  the  rates  of  payment,  shall  be  open  to  Inspection  one  year  after  the  effective  date  of  the  amendment. 

(3)  Three  years  after  a contract  or  amendment  Is  open  to  inspection  pursuant  to  this  subdivision,  the  portion  of  the  contract  or 
amendment  containing  the  rates  of  payment  shall  be  open  to  inspection. 

(4)  Notwithstanding  any  other  law,  the  entire  contract  or  amendments  to  a contract  shall  be  open  to  inspection  by  the  Joint 
Legislative  Audit  Committee.  The  committee  shall  maintain  the  confl  dentiality  of  the  contracts  and  amendments  thereto,  until  the 
contracts  or  amendments  to  the  contracts  are  open  to  Inspection  pursuant  to  paragraph  (3), 

(w)  (1)  Records  of  the  Managed  Risk  Medical  Insurance  Board  related  to  activities  governed  by  Chapter  8 (commencing  with  Section 
10700)  of  Part  2 of  Division  2 of  the  Insurance  Code,  and  that  reveal  the  .deliberative  processes,  discussions,  communications^  or 
any  other  portion  of  the  negotiations  with  health  plans,  or  the  Impressions,  opinions,  recommendations,  meeting  minutes,  research, 
work  product,  theories,  or  strategy  of  the  board  or  Its  staff,  or  records  that  provide  Instructions,  advice,  or  training  to  employees. 

(2)  Except  for  the  portion  of  a contract  that  contains  the  rates  of  payment,  contracts  for  health  coverage  entered  into  pursuant  to 
Chapter  8 (commencing  with  Section  10700)  of  Part  2 of  Division  2 of  the  Insurance  Code,  on  or  after  January  1,  1993,  shall  be 
open  to  Inspection  one  year  after  they  have  been  fully  executed. 

(3)  Notwithstanding  any  other  law,  the  entire  contract  or  amendments  to  a contract  shall  be  open  to  inspection  by  the  Joint 
Legislative  Audit  Committee.  The  committee  shall  maintain  the  confl  dentiallty.^of  the  contracts  and  amendments  thereto,  until  the 
contracts  or  amendments  to  the  contracts  are  open  to  Inspection  pursuant  to  paragraph  (2). 

(x)  Financial  data  contained  In  applications  for  registration,  or  registration  renewal,  as  a service  contractor  Hied  with  the  Director  of 
Consumer  Affairs  pursuant  to  Chapter  20  (commencing  with  Section  9800)  of  Division  3 of  the  Business  and  Professions  Code,  for 
the  purpose  of  establishing  the  service  contractor's  net  worth,  or  financial  data  regarding  the  funded  accounts  held  in  escrow  for 
service  contracts  held  in  force  In  this  state  by  a service  contractor. 

(y)  (1)  Records  of  the  Managed  Risk  Medical  Insurance  Board  related  to  activities  governed  by  Part  6.2  (commencing  with  Section 
12693)  or  Part  6.4  (commencing  with  Section  12699.50)  of  Division  2 of  the  Insurance  Code,  and  that  reveal  any  of  the  following; 

(A)  The  deliberative  processes,  discussions,  communications,  or  any  other  portion  of  the  negotiations  with  entitles  contracting  or 
seeking  to  contract  with  the  board,  entities  with  which  the  board  Is  considering  a contract,  or  entitles  with  which  the  board  is 
considering  or  enters  into  any  other  arrangement  under  which  the  board  provides,  receives,  or  arranges  services  or  reimbursement. 

(B)  The  Impressions,  opinions,  recommendations,  meeting  minutes,  research,  work  product,  theories,  or  strategy  of  the  board  or  its 
staff,  or  records  that  provide  Instructions,  advice,  or  training  to  employees. 

(2)  (A)  Except  for  the  portion  of  a contract  that  contains  the  rates  of  payment,  contracts  entered  into  pursuant  to  Part  6.2 
(commencing  with  Section  12693)  or  Part  6.4  (commencing  with  Section  12699.50)  of  Division  2 of  the  Insurance  Code,  on  or  after 
January  1,  1998,  shall  be  open  to  inspection  one  year  after  their  effective  dates. 

(B)  If  a contract  entered  Into  pursuant  to  Part  6.2  (commencing  with  Section  12693)  or  Part  6.4  (commencing  with  Section 
12699.50)  of  Division  2 of  the  Insurance  Code  Is  amended,  the  amendment  shall  be  open  to  Inspection  one  year  after  the  effective 
date  of  the  amendment, 

(3)  Three  years  after  a contract  or  amendment  Is  open  to  Inspection  pursuant  to  this  subdivision,  the  portion  of  the  contract  or 
amendment  containing  the  rates  of  payment  shall  be  open  to  inspection. 

(4)  Notwithstanding  any  other  law,  the  entire  contract  or  amendments  to  a contract  shall  be  open  to  Inspection  by  the  Joint 
Legislative  Audit  Committee.  The  committee  shall  maintain  the  confidentiality  of  the  contracts  and  amendments  thereto  until  the 
contract  or  amendments  to  a contract  are  open  to  inspection  pursuant  to  paragraph  (2)  or  (3), 

(5)  The  exemption  from  disclosure  provided  pursuant  to  this  subdivision  for  the  contracts,  deliberative  processes,  discussions, 
communications,  negotiations.  Impressions',  opinions,  recommendations,  meeting  minutes,  research,  work  product,  theories,  or 
strategy  of  the  board  or  Its  staff  shall  also  apply  to  the  contracts,  deliberative  processes,  discussions,  communications,  negotiations. 
Impressions,  opinions,  recommendations,  meeting  minutes,  research,  work  product,  theories,  or  strategy  of  applicants  pursuant  to 
Part  6.4  (commencing  with  Section  12699,50)  of  Division  2 of  the  Insurance  Code. 

(z)  Records  obtained  pursuant  to  paragraph  (2)  of  subdivision  (f)  of  Section  2891.1  of  the  Public  Utilities  Code. 

(aa)  A document  prepared  by  or  for  a state  or  local  agency  that  assesses  Its  vulnerability  to  terrorist  attack  or  other  criminal  acts 
intended  to  disrupt  the  public  agency's  operations  and  that  is  for  distribution  or  consideration  In  a closed  session, 

(ab)  Critical  Infrastructure  Information,  as  defined  In  Section  131(3)  of  Title  6 of  the  United  States  Code,  that  Is  voluntarily  submitted 
to  the  California  Emergency  Management  Agency  for  use  by  that  office.  Including  the  Identity  of  the  person  who  or  entity  that 
voluntarily  submitted  the  Information.  As  used  in  this  subdivision,  "voluntarily  submitted"  means  submitted  in  the  absence  of  the 
office  exercising  any  legal  authority  to  compel  access  to  or  submission  of  critical  infrastructure  information.  This  subdivision  shall  not 
affect  the  status  of  Information  In  the  possession  of  any  other  state  or  local  governmental  agency, 

(ac)  All  Information  provided  to  the  Secretary  of  State  by  a person  for  the  purpose  of  registration  in  the  Advance  Health  Care 
Directive  Registry,  except  that  those  records  shall  be  released  at  the  request  of  a health  care  provider,  a public  guardian,  or  the 
registrant's  legal  representative. 
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(ad)  The  following  records  of  the  State  Compensation  Insurance  Fund; 

(1)  Records  related  to  claims  pursuant  to  Chapter  1 (commencing  with  Section  3200)  of  Division  4 of  the  Labor  Code,  to  the  extent 
that  confidential  medical  Information  or  other  Individually  Identifiable  Information  would  be  disclosed. 

(2)  Records  related  to  the  discussions,  communications,  or  any  other  portion  of  the  negotiations  with  entitles  contracting  or  seeking 
to  contract  with  the  fund  , and  any  related  deliberations. 

(3)  Records  related  to  the  Impressions,  opinions,  recommendations,  meeting  minutes  of  meetings  or  sessions  that  are  lawfully 
closed  to  the  public,  research,  work  product,  theories,  or  strategy  of  the  fund  or  Its  staff,  on  the  development  of  rates,  contracting 
strategy,  underwriting,  or  competitive  strategy  pursuant  to  the  powers  granted  to  the  fund  in  Chapter  4 (commencing  with  Section 
11770)  of  Part  3 of  Division  2 of  the  Insurance  Code. 

(4)  Records  obtained  to  provide  workers'  compensation  insurance  under  Chapter  4 (commencing  with  Section  11770)  of  Part  3 of 
Division  2 of  the  Insurance  Code,  Including,  but  not  limited  to,  any  medical  claims  information,  policyholder  Information  provided 
that  nothing  In  this  paragraph  shall  be  interpreted  to  prevent  an  Insurance  agent  or  broker  from  obtaining  proprietary  Information  or 
other  Information  authorized  by  law  to  be  obtained  by  the  agent  or  broker,  and  information  on  rates,  pricing,  and  claims  handling 
received  from  brokers. 

(5)  (A)  Records  that  are  trade  secrets  pursuant  to  Section  6276.44,  or  Article  11  (commencing  with  Section  1060)  of  Chapter  4 of 
Division  8 of  the  Evidence  Code,  Including  without  limitation,  Instructions,  advice,  or  training  provided  by  the  State  Compensation 
Insurance  Fund  to  Its  board  members,  officers,  and  employees  regarding  the  fund's  special  Investigation  unit.  Internal  audit  unit,  and 
Informational  security,  marketing,  rating,  pricing,  underwriting,  claims  handling,  audits,  and  collections. 

(B)  Notwithstanding  subparagraph  (A),  the  portions  of  records  containing  trade  secrets  shall  be  available  for  review  by  the  Joint 
Legislative  Audit  Committee,  the  Bureau  of  State  Audits,  Division  of  Workers'  Compensation,  and  the  Department  of  Insurance  to 
ensure  compliance  with  applicable  law. 

(6)  (A)  Internal  audits  containing  proprietary  Information  and  the  following  records  that  are  related  to  an  Internal  audit: 

(I)  Personal  papers  and  correspondence  of  any  person  providing  assistance  to  the  fund  when  that  person  has  requested  In  writing 
that  his  or  her  papers  and  correspondence  be  kept  private  and  confidential.  Those  papers  and  correspondence  shall  become  public 
records  If  the  written  request  is  withdrawn,  or  upon  order  of  the  fund, 

(II)  Papers,  correspondence,  memoranda,  or  any  substantive  Information  pertaining  to  any  audit  not  compieted  or  an  Internal  audit 
that  contains  proprietary  Information. 

(B)  Notwithstanding  subparagraph  (A),  the  portions  of  records  containing  proprietary  Information,  or  any  information  specified  In 
subparagraph  (A)  shall  be  available  for  review  by  the  Joint  Legislative  Audit  Committee,  the  Bureau  of  State  Audits,  Division  of 
Workers'  Compensation,  and  the  Department  of  Insurance  to  ensure  compliance  with  applicable  law. 

(7)  (A)  Except  as  provided  In  subparagraph  (C),  contracts  entered  Into  pursuant  to  Chapter  4 (commencing  with  Section  11770)  of 
Part  3 of  Division  2 of  the  Insurance  Code  shall  be  open  to  Inspection  one  year  after  the  contract  has  been  full  y executed, 

(B)  If  a contract  entered  Into  pursuant  to  Chapter  4 (commencing  with  Section  11770)  of  Part  3 of  Division  2 of  the  Insurance  Code 
Is  amended,  the  amendment  shall  be  open  to  Inspection  one  year  after  the  amendment  has  been  fully  executed. 

(C)  Three  years  after  a contract  or  amendment  Is  open  to  Inspection  pursuant  to  this  subdivision,  the  portion  of  the  contract  or 
amendment  containing  the  rates  of  payment  shall  be  open  to  Inspection,  r 

(D)  Notwithstanding  any  other  law,  the  entire  contract  or  amendments  to  a contract  shall  be  open  to  Inspection  by  the  Joint 
Legislative  Audit  Committee.  The  committee  shall  maintain  the  confi  dentlallty  of  the  contracts  and  amendments  thereto  until  the 
contract  or  amendments  to  a contract  are  open  to  Inspection  pursuant  to  this  pa  ragraph. 

(E)  This  paragraph  Is  not  Intended  to  apply  to  documents  related  to  contracts  with  public  entitles  that  are  not  otherwise  expressly 
confidential  as  to  that  public  entity. 

(F)  For  purposes  of  this  paragraph,  "fully  executed"  means  the  point  In  time  when  all  of  the  necessary  parties  to  the  contract  have 
signed  the  contract. 

This  section  shall  not  prevent  any  agency  from  opening  its  records  concerning  the  administration  of  the  agency  to  public  inspection, 
unless  disclosure  Is  otherwise  prohibited  by  law. 

This  section  shall  not  prevent  any  health  facility  from  disclosing  to  a certified  bargaining  agent  relevant  financing  Information 
pursuant  to  Section  8 of  the  National  Labor  Relations  Act  (29  U.S.C.  Sec.  158). 

(Amended  by  Stats.  2013,  Ch.  352,  Sec.  106.  Effective  September  26,  2013.  Operative  July  1,  2013,  by  Sec.  543  of  Ch.  352.) 

(a)  Except  as  provided  In  Section  6254.7,  nothing  In  this  chapter  requires  disclosure  of  records  that  are  the  residence 
address  of  any  person  contained  In  the  records  of  the  Department  of  Housing  and  Community  Development,  If  the  person  has 
requested  confidentiality  of  that  Information,  In  accordance  with  Section  18081  of  the  Health  and  Safety  Code. 

(b)  Nothing  In  this  chapter  requires  the  disclosure  of  the  residence  or  mailing  address  of  any  person  In  any  record  of  the  Department 
of  Motor  Vehicles  except  In  accordance  with  Section  1808.21  of  the  Vehicle  Code. 

(c)  Nothing  In  this  chapter  requires  the  disclosure  of  the  results  of  a test  undertaken  pursuant  to  Section  12804,8  of  the  Vehicle 
Code. 

(Amended  by  Stats.  1993,  Ch.  546,  Sec.  1.  Effective  January  1,  1994.) 

(a)  Nothing  In  this  chapter  exempts  from  public  disclosure  the  same  categories  of  pesticide  safety  and  efficacy  Information 
that  are  disclosable  under  paragraph  (1)  of  subsection  (d)  of  Section  10  of  the  federal  Insecticide,  Fungicide,  and  Rodenticlde  Act  (7 
U.S.C.  Sec.  136h(d)(l)),  If  the  Individual  requesting  the  Information  Is  not  an  officer,  employee,  or  agent  specified  in  subdivision  (h) 
and  signs  the  affirmation  specified  In  subdivision  (h). 
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(b)  The  Director  of  Pesticide  Regulation,  upon  his  or  her  initiative,  or  upon  receipt  of  a request  pursuant  to  this  chapter  for  the 
release  of  data  submitted  and  designated  as  a trade  secret  by  a registrant  or  applicant,  shall  determine  whether  any  or  ail  of  the 
data  so  submitted  Is  a properly  designated  trade  secret.  In  order  to  assure  that  the  interested  public  has  an  opportunity  to  obtain 
and  review  pesticide  safety,  and  efficacy  data  and  to  comment  prior  to  the  expiration  of  the  public  comment  period  on  a proposed 
pesticide  registration,  the  director  shall  provide  notice  to  interested  persons  when  an  application  for  registration  enters  the 
registration  evaluation  process. 

(c)  If  the  director  determines  that  the  data  I s not  a trade  secret,  the  director  shall  notify  the  registrant  or  applicant  by  certified  mall. 

(d)  The  registrant  or  applicant  shall  have  30  d ays  after  receipt  of  this  notification  to  provide  the  director  with  a complete  justification 
and  statement  of  the  grounds  on  which  the  trade  secret  privilege  Is  claimed.  This  justification  and  statement  shall  be  submitted  by 
certified  mail. 

(e)  The  director  shall  determine  whether  the  data  is  protected  as  a trade  secret  within  15  days  after  receipt  of  the  justification  and 
statement  or,  If  no  justification  and  statement  Is  filed,  within  45  days  of  the  original  notice.  The  director  shall  notify  the  registrant  or 
applicant  and  any  party  who  has  requested  the  data  pursuant  to  this  chapter  of  that  determination  by  certified  mail.  If  the  director 
determines  that  the  data  Is  not  protected  as  a trade  secret,  the  fi  nal  notice  shall  also  specify  a date,  not  sooner  than  15  days  after 
the  date  of  mailing  of  the  final  notice,  when  the  data  shall  be  available  to  any  person  requesting  information  pursuant  to  subdivision 
(a). 

(f)  "Trade  secret"  means  data  that  is  no  ndisclosabie  under  paragraph  (1)  of  subsection  (d)  of  Section  10  of  the  federal  Insecticide, 

Fungicide,  and  Rodenticlde  Act. 

(g)  This  section  shall  be  operative  only  so  long  as,  and  to  the  extent  that,  enforcement  of  paragraph  (1)  of  subsection  (d)  of  Section 
10  of  the  federal  Insecticide,  Fungicide,  and  Rodenticlde  Act  has  not  been  enjoined  by  federal  court  order,  and  shall  become 
Inoperative  If  an  unappealable  federal  court  judgment  or  decision  becomes  final  that  holds  that  paragraph  invalid,  to  the  extent  of 
the  invalidity. 

(h)  The  director  shall  not  knowingly  disclose  information  submitted  to  the  state  by  an  applicant  or  registrant  pursuant  to  Article  4 
(commencing  with  Section  12811)  of  Chapter  2 of  Division  7 of  the  Food  and  Agricultural  Code  to  any  officer,  employee,  or  agent  of 
any  business  or  other  entity  engaged  in  the  production,  sale,  or  distribution  of  pesticides  In  countries  other  than  the  United  States  or 
In  countries  in  addition  to  the  United  States,  or  to  any  other  person  who  Intends  to  deliver  this  Information  to  any  foreign  or  multi- 
national business  or  entity,  unless  the  applicant  or  registrant  consents  to  the  disclosure.  To  Implement  this  subdivision,  the  director 
shall  require  the  following  affirmation  to  be  signed  by  the  person  who  requests  such  Information; 

AFFIRMATION  OF  STATUS 

This  affirmation  Is  required  by  Section  6254.2  of  the  Government  Code. 

I have  requested  access  to  Information  submitted  to  the  Department  of  Pesticide  Regulation  (or  previously  submitted  to  the 
Department  of  Food  and  Agriculture)  by  a pesticide  applicant  or  registrant  pursuant  to  the  California  Food  and  Agricultural  Code.  I 
hereby  affirm  all  of  the  following  statements: 

(1)  I do  not  seek  access  to  the  Information  for  purposes  of  delivering  It  or  offering  It  for  sale  to  any  business  or  other  entity. 

Including  the  business  or  entity  of  which  I am  an  officer,  employee,  or  agent  engaged  In  the  production,  sale,  or  distribution  of 
pesticides  In  countries  other  than  the  United  States  or  In  countries  In  addition  to  the  United  States,  or  to  the  officers,  employees,  or 
agents  of  such  a business  or  entity. 

(2)  I will  not  purposefully  deliver  or  negligently  cause  the  data  to  be  delivered  to  a business  or  entity  specified  in  paragraph  (1)  or 
Its  officers,  employees,  or  agents. 

I am  aware  that  I may  be  subject  to  criminal  penalties  under  Section  118  of  the  Penal  Code  If  I make  any  statement  of  material 
facts  knowing  that  the  statement  Is  fa  Ise  or  If  I willfully  conceal  any  m aterlal  fact. 


Name  of  Requester  Name  of  Requester's 

i Organization 


Signature  of  Requester  Address  of  Requester 


Date  Request  No,  Telephone  Number  of 

Requester 

Name,  Address,  and  Telephone  Number  of  Requester's  Client,  If  the  requester  has  requested  access  to  the  Information 
on  behalf  of  someone  other  than  the  requester  or  the  requester's  organization  listed  above.  ■ | 


(i)  Notwithstanding  any  other  provision  of  this  section,  the  director  may  disclose  Information  submitted  by  an  applicant  or  registrant 
to  any  person  in  connection  with  a public  proceeding  conducted  under  law  or  regulation.  If  the  director  determines  that  the 
Information  Is  needed  to  determine  whether  a pesticide,  or  any  Ingredient  of  any  pesticide,  causes  unreasonable  adverse  effects  on 
health  or  the  environment. 

(j)  The  director  shall  maintain  records  of  the  names  of  persons  to  whom  data  Is  disclosed  pursuant  to  this  section  and  the  persons  or 
organizations  they  represent  and  shall  Inform  the  applicant  or  registrant  of  the  names  and  the  affiliation  of  these  persons. 

(k)  Section  118  of  the  Penal  Code  applies  to  any  affirmation  made  pursuant  to  this  section. 
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(l)  Any  officer  or  employee  of  Che  state  or  former  officer  or  employee  of  the  state  who,  because  of  this  employment  or  official 
position,  obtains  possession  of,  or  has  access  to,  material  which  is  prohibited  from  disclosure  by  this  section,  and  who,  knowing  that 
disclosure  of  this  material  Is  prohibited  by  this  section,  willfully  discloses  the  material  In  any  manner  to  any  person  not  entitled  to 
receive  It,  shall,  upon  conviction,  be  punished  by  a fine  of  not  more  than  ten  thousand  dollars  ($10,000),  or  by  Imprisonment  In  the 
county  jail  for  not  more  than  one  year,  or  by  both  fine  and  Imprisonment. 

For  purposes  of  this  subdivision,  any  contractor  with  the  state  who  Is  furnished  Information  pursuant  to  this  section,  or  any 
employee  of  any  contractor,  shall  be  considered  an  employee  of  the  state. 

(m)  This  section  does  not  prohibit  any  person  from  maintaining  a civil  action  for  wrongful  disclosure  of  trade  secrets. 

(n)  The  director  may  limit  an  Individual  to  one  request  per  month  pursuant  to  this  section  if  the  director  determines  that  a person 
has  made  a frivolous  request  within  the  past  12-month  period. 

(Amended  by  Stats.  1996,  Ch.  435,  Sec  10.  Effective  January  1,  1997.  Conditionally  Inoperative  as  provided  In  subd.  (g).) 

(a)  The  home  addresses  and  home  telephone  numbers  of  state  employees  and  employees  of  a school  district  or  county  office 
of  education  shall  not  be  deemed  to  be  public  records  and  shall  not  be  open  to  public  Inspection,  except  that  disclosure  of  that 
Information  may  be  made  as  follows; 

(1)  To  an  agent,  or  a family  member  of  the  Individual  to  whom  the  Information  pertains. 

(2)  To  an  officer  or  employee  of  another  state  agency,  school  district,  or  county  office  of  education  when  necessary  for  the 
performance  of  its  official  duties. 

(3)  To  an  employee  organization  pursuant  to  regulations  and  decisions  of  the  Public  Employment  Relations  Board,  except  that  the 
home  addresses  and  home  telephone  numbers  of  employees  performing  law  enforcement-related  functions  shall  not  be  disclosed. 

(4)  To  an  agent  or  employee  of  a health  benefit  plan  providing  health  services  or  administering  claims  for  health  services  to  state, 
school  districts,  and  county  office  of  education  employees  and  their  enrolled  dependents,  for  the  purpose  of  providing  the  health 
services  or  administering  claims  for  employees  and  their  enrolled  dependents. 

(b)  Upon  written  request  of  any  employee,  a state  agency,  school  district,  or  county  office  of  education  shall  not  disclose  the 
employee's  home  address  or  home  telephone  number  pursuant  to  paragraph  (3)  of  subdivision  (a)  and  an  agency  shall  remove  the 
employee's  home  address  and  home  telephone  number  from  any  mailing  list  maintained  by  the  agency,  except  If  the  list  Is  used 
exclusively  by  the  agency  to  contact  the  employee. 

(Amended  by  Stats.  1992,  Ch.  463,  Sec.  1.  Effective  August  10,  1992.) 

S^S4.4.  (a)  The  home  address,  telephone  number,  e-mail  address,  precinct  number,  or  other  number  specified  by  the  Secretary  of 
State  for  voter  registration  purposes,  and  prior  registration  Information  shown  on  the  voter  registration  card  for  all  registered  voters, 
are  confidential  and  shall  not  be  disclosed  to  any  person,  except  pursuant  to  Section  2194  of  the  Elections  Code. 

(b)  For  purposes  of  this  section,  "home  address"  means  street  address  only,  and  does  not  Include  an  Individual's  city  or  post  office 
address. 

(c)  The  California  driver's  license  number,  the  California  Identification  card  number,  the  social  security  number,  and  any  other 
unique  Identifier  used  by  the  State  of  California  for  purposes  of  voter  Identification  shown  on  a voter  registration  card  of  a registered 
voter,  or  added  to  the  voter  registration  records  to  comply  with  the  requirements  of  the  Help  America  Vote  Act  of  2002  (42  U.S.C. 
Sec.  15301  etseq.),  are  confidential  and  shall  not  be  disclosed  to  any  person. 

(d)  The  signature  of  the  voter  that  Is  shown  on  the  voter  registration  card  Is  confidential  and  shall  not  be  disclosed  to  any  person. 
(Amended  by  Stats.  2005,  Ch.  726,  Sec.  13.  Effective  Janijary  1,  2006.) 

Notwithstanding  any  other  provisions  of  the  law,  whenever  a state  or  local  agency  discloses  a public  record  which  Is 
otherwise  exempt  from  this  chapter,  to  any  member  of  the  public,  this  disclosure  shall  constitute  a waiver  of  the  exemptions 
specified  In  Sections  6254,  6254.7,  or  other  similar  provisions  of  law.  For  purposes  of  this  section,  "agency"  Includes  a member, 
agent,  officer,  or  employee  of  the  agency  acting  within  the  scope  of  his  or  her  membership,  agency,  office,  or  employment. 

This  section,  however,  shall  not  apply  to  disclosures; 

(a)  Made  pursuant  to  the  Information  Practices  Act  (commencing  with  Section  1798  of  the  Civil  Code)  or  discovery  proceedings. 

(b)  Made  through  other  legal  proceedings  or  as  otherwise  required  by  law. 

(c)  Within  the  scope  of  disclosure  of  a statute  which  limits  disclosure  of  specified  writings  to  certain  purposes. 

(d)  Not  required  by  law,  and  prohibited  by  formal  action  of  an  elected  legislative  body  of  the  local  agency  which  retains  the  writings. 

(e)  Made  to  any  governmental  agency  which  agrees  to  treat  the  disclosed  material  as  confidential.  Only  persons  authorized  In  writing 
by  the  person  In  charge  of  the  agency  shall  be  permitted  to  obtain  the  Information,  Any  Information  obtained  by  the  agency  shall 
only  be  used  for  purposes  which  are  consistent  with  existing  law, 

(f)  Of  records  relating  to  a financial  Institution  or  an  affiliate  thereof.  If  the  disclosures  are  made  to  the  financial  Institution  or  affiliate 
by  a state  agency  responsible  for  the  regulation  or  supervision  of  the  financial  Institution  or  affiliate. 

(g)  Of  records  relating  to  any  person  that  Is  subject  to  the  jurisdiction  of  the  Department  of  Corporations,  If  the  disclosures  are  made 
to  the  person  that  Is  the  subject  of  the  records  for  the  purpose  of  corrective  action  by  that  person,  or  If  a corporation,  to  an  officer, 
director,  or  other  key  personnel  of  the  corporation  for  the  purpose  of  corrective  action,  or  to  any  other  person  to  the  extent 
necessary  to  obtain  Information  from  that  person  for  the  purpose  of  an  Investigation  by  the  Department  of  Corporations. 

(h)  Made  by  the  Commissioner  of  Financial  Institutions  under  Section  280,  282,  8009,  or  18396  of  the  Financial  Code. 

(I)  Of  records  relating  to  any  person  that  Is  subject  to  the  jurisdiction  of  the  Department  of  Managed  Health  Care,  If  the  disclosures 
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are  made  to  the  person  that  Is  the  subject  of  the  records  for  the  purpose  of  corrective  action  by  that  person,  or  If  a corporation,  to 
an  officer,  director,  or  other  key  personnel  of  the  corporation  for  the  purpose  of  corrective  action,  or  to  any  other  person  to  the 
extent  necessary  to  obtain  information  from  that  person  for' the  purpose  of  an  Investigation  by  the  Department  of  Managed  Health 
Care. 

(Amended  by  Stats.  2008,  Ch.  501,  Sec.  23.  Effective  January  1,  2009.) 

6254.6.  Whenever  a city  and  county  or  a joint  powers  agency,  pursuant  to  a mandatory  statute  or  charter  provision  to  collect  private 
industry  wage  data  for  salary  setting  purposes,  or  a contract  entered  to  implement  that  mandate,  is  provided  this  data  by  the 
federal  Bureau  of  Labor  Statistics  on  the  basis  that  the  identity  of  private  Industry  employers  shall  remain  confidential,  the  Identity 
of  the  employers  shall  not  be  open  to  the  public  or  be  admitted  as  evidence  In  any  action  or  special  proceeding. 

(Added  by  Stats.  1987,  Ch.  1478,  Sec.  1.) 

6^64.7*7  (a)  All  Information,  analyses,  plans,  or  specifications  that  disclose  the  nature,  extent,  quantity,  or  degree  of  air  contaminants 
dw other  pollution  which  any  article,  machine,  equipment,  or  other  contrivance  will  produce,  which  any  air  pollution  control  district  or 
air  quality  management  district,  or  any  other  state  or  local  agency  or  district,  requires  any  applicant  to  provide  before  the  applicant 
builds,  erects,  alters,  replaces,  operates,  sells,  rents,  or  uses  the  article,  machine,  equipment,  or  other  contrivance,  are  public 
records. 

(b)  All  air  or  other  pollution  monitoring  data.  Including  data  complied  from  stationary  sources,  are  public  records. 

(c)  All  records  of  notices  and  orders  directed  to  the  owner  of  any  building  of  violations  of  housing  or  building  codes,  ordinances, 
statutes,  or  regulations  which  constitute  violations  of  standards  provided  In  Section  1941.1  of  the  Civil  Code,  and  records  of 
subsequent  action  with  respect  to  those  notices  and  orders,  are  public  records. 

(d)  Except  as  otherwise  provided  in  subdivision  (e)  and  Chapter  3 (commencing  with  Section  99150)  of  Part  65  of  the  Education 
Code,  trade  secrets  are  not  public  records  under  this  section.  "Trade  secrets,"  as  used  In  this  section,  may  include,  but  are  not 
limited  to,  any  formula,  plan,  pattern,  process,  tool,  mechanism,  compound,  procedure,  production  data,  or  compilation  of 
information  which  Is  not  patented,  which  is  known  only  to  certain  Individuals  within  a commercial  concern  who  are  using  it  to 
fabricate,  produce,  or  compound  an  article  of  trade  or  a service  having  commercial  value  and  which  gives  its  user  an  opportunity  to 
obtain  a business  advantage  over  competitors  who  do  not  know  or  use  it, 

(e)  Notwithstanding  any  other  provision  of  law,  all  air  pollution  emission  data,  including  those  emission  data  which  constitute  trade 
secrets  as  defined  In  subdivision  (d),  are  public  records.  Data  used  to  calculate  emission  data  are  not  emission  data  for  the  purposes 
of  this  subdivision  and  data  which  constitute  trade  secrets  and  which  are  used  to  calculate  emission  data  are  not  public  records, 

(f)  Data  used  to  calculate  the  costs  of  obtaining  emissions  offsets  are  not  public  records,  At  the  time  that  an  air  pollution  control 
district  or  air  quality  management  district  issues  a permit  to  construct  to  an  applicant  who  Is  required  to  obtain  offsets  pursuant  to 
district  rules  and  regulations,  data  obtained  from  the  applicant  consisting  of  the  year  the  offset  transaction  occurred,  the  amount  of 
offsets  purchased,  by  pollutant,  and  the  total  cost,  by  pollutant,  of  the  offsets  purchased  is  a public  record.  If  an  application  Is 
denied,  the  data  shall  not  be  a public  record, 

(Amended  by  Stats.  1992,  Ch.  612,  Sec.  1.  Effective  January  1,  1993.) 

6254.8.  Every  employment  contract  betwee  n a state  or  local  agency  and  any  public  official  or  public  employee  is  a public  record 
which  is  not  subject  to  the  provisions  of  Sections  6254  and  6255. 

(Added  by  Stats.  1974,  Ch.  1198.) 

6254.9.  (a)  Computer  software  developed  by  a state  or  local  agency  Is  not  Itself  a public  record  under  this  chapter.  The  agency  may 
sell,  lease,  or  license  the  software  for  commercial  or  noncommercial  use. 

(b)  As  used  In  this  section,  "computer  software"  includes  computer  mapping  systems,  computer  programs,  and  computer  graphics 
systems. 

(c)  This  section  shall  not  be  construed  to  create  an  Implied  warranty  on  the  part  of  the  State  of  California  or  any  local  agency  for 
errors,  omissions,  or  other  defects  In  any  computer  software  as  provided  pursuant  to  this  section. 

(d)  Nothing  In  this  section  Is  Intended  to  affect  the  public  record  status  of  Information  merely  because  it  is  stored  in  a computer. 

Public  records  stored  In  a computer  shall  be  disclosed  as  required  by  this  chapter, 

(e)  Nothing  in  this  section  Is  Intended  to  limit  any  copyright  protections. 

(Added  by  Stats.  1988,  Ch.  447,  Sec.  1.) 

6254.10.  Nothing  In  this  chapter  requires  disclosure  of  records  that  relate  to  archaeological  site  Information  and  reports  maintained 
by,  or  in  the  possession  of,  the  Department  of  Parks  and  Recreation,  the  State  Historical  Resources  Commission,  the  State  Lands 
Commission,  the  Native  American  Heritage  Commission,  another  state  agency,  or  a local  agency,  including  the  records  that  the 
agency  obtains  through  a consultation  process  between  a California  Native  American  tribe  and  a state  or  local  agency, 

(Amended  by  Stats.  2005,  Ch.  670,  Sec.  2.  -Effective  October  7,  2005.) 

?^64.11,  Nothing  In  this  chapter  requires  the  disclosure  of  records  that  relate  to  volatile  organic  compounds  or  chemical  substances 
information  received  or  compiled  by  an  air  pollution  control  officer  pursuant  to  Section  42303.2  of  the  Health  and  Safety  Code. 

(Added  by  Stats.  1991,  Ch.  902,  Sec.  1.) 

6254.12.  /\ny  Information  reported  to  the  North  American  Securities  Administrators  Assoclatlon/Natlonal  Association  of  Securities 
Dealers'  Central  Registration  Depository  and  compiled  as  disciplinary  records  which  are  made  available  to  the  Department  of 
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Corporations  through  a computer  system,  shall  constitute  a public  record.  Notwithstanding  any  other  provision  of  law,  the 
Department  of  Corporations  may  disclose  that  Information  and  the  current  license  status  and  the  year  of  Issuance  of  the  license  of  a 
broker-dealer  upon  written  or  oral  request  pursuant  to  Section  25247  of  the  Corporations  Code. 

(Added  by  Stats.  1993,  Ch.  469,  Sec.  12.  Effective  January  1,  1994.) 

Notwithstanding  Section  6254,  upon  the  request  of  any  Member  of  the  Legislature  or  upon  request  of  the  Governor  or  his  or 
her  designee,  test  questions  or  materials  that  would  be  used  to  administer  an  examination  and  are  provided  by  the  State 
Department  of  Education  and  administered  as  part  of  a statewide  testing  program  of  pupils  enrolled  In  the  public  schools  shall  be 
disclosed  to  the  requester.  These  questions  or  materials  may  not  Include  an  Individual  examination  that  has  beerr  ad  ministered  to  a 
pupil  and  scored.  The  requester  may  not  take  physical  possession  of  the  questions  or  materials,  but  may  view  the  questions  or 
materials  at  a location  selected  by  the  department.  Upon  viewing  this  Information,  the  requester  shall  keep  the  materials  that  he  or 
she  has  seen  confl  dentlal. 

(Added  by  Stats.  1995,  Ch.  777,  Sec.  3.  Effective  January  1,  1996.) 

S 2 54, 14,  (aj  Except  as  provided  In  Sections  6254  and  6254.7,  nothing  In  this  chapter  shall  be  construed  to  require  disclosure  of 
records  of  the  Department  of  Corrections  and  Rehabilitation  that  relate  to  health  care  services  contract  negotiations,  and  that  reveal 
the  deliberative  processes,  discussions,  communications,  or  any  other  portion  of  the  negotiations,  Including,  but  not  limited  to, 
records  related  to  those  negotiations  such  as  meeting  minutes,  research,  work  product,  theories,  or  strategy  of  the  department,  or 
Its  staff,  or  members  of  the  California  Medical  Assistance  Commission,  or  Its  staff,  who  act  In  consultation  with,  or  on  behalf  of,  the 
department. 

(2)  Except  for  the  portion  of  a contract  that  contains  the  rates  of  payment,  contracts  for  health  services  entered  Into  by  the 
Department  of  Corrections  and  Rehabilitation  or  the  California  Medical  Assistance  Commission  on  or  after  July  1,  1993,  shall  be  open 
to  Inspection  one  year  after  they  are  fully  executed.  In  the  event  that  a contract  for  health  services  that  is  entered  Into  prior  to  July 
1,  1993,  Is  amended  on  or  after  July  1,  1993,  the  am  endment,  except  for  any  portion  containing  rates  of  payment,  shall  be  open  to 
Inspection  one  year  after  It  Is  fully  executed. 

(3)  Three  years  after  a contract  or  amendment  Is  open  to  Inspection  under  this  subdivision,  the  portion  of  the  contract  or 
amendment  containing  the  rates  of  payment  shall  be  open  to  inspection, 

(4)  Notwithstanding  any  other  provision  of  law.  Including,  but  not  limited  to.  Section  1060  of  the  Evidence  Code,  the  entire  contract 
or  amendment  shall  be  open  to  Inspection  by  the  Joint  Legislative  Audit  Committee,  the  California  State  Auditor's  Office,  and  the 
Legislative  Analyst's  Office.  The  Joint  Legislative  Audit  Committee,  the  California  State  Auditor's  Office,  and  the  Legislative  Analyst's 
Office  shall  maintain  the  confidentiality  of  the  contracts  and  amendments  until  the  contract  or  amendment  Is  fully  open  to  Inspection 
by  the  public. 

(5)  It  Is  the  Intent  of  the  Legislature  that  confidentiality  of  health  care  provider  contracts,  and  of  the  contracting  process  as  provided 
In  this  subdivision.  Is  Intended  to  protect  the  competitive  nature  of  the  negotiation  process,  and  shall  not  affect  public  access  to 
other  Information  relating  to  the  delivery  of  health  care  services. 

(b)  The  Inspection  authority  and  confidentiality  requirements  established  In  subdivisions  (q),  (v),  and  (y)  of  Section  6254  for  the 
Legislative  Audit  Committee  shall  also  apply  to  the  California  State  Auditor's  Office  and  the  Legislative  Analyst's  Office. 

(Amended  by  Stats.  2012,  Ch.  281,  Sec.  3.  Effective  January  1,  2013.) 

Nothing  In  this  chapter  shall  be  construed  to  require  the  disclosure  of  records  that  are  any  of  the  following;  corporate 
financial  records,  corporate  proprietary  Information  Including  trade  secrets,  and  Information  relating  to  siting  within  the  state 
furnished  to  a government  agency  by  a private  company  for  the  purpose  of  permitting  the  agency  to  work  with  the  company  in 
retaining,  locating,  or  expanding  a facility  within  California.  Except  as  provided  below.  Incentives  offered  by  state  or  local 
government  agencies.  If  any,  shall  be  disclosed  upon  communication  to  the  agency  or  the  public  of  a decision  to  stay,  locate, 
relocate,  or  expand,  by  a company,  or  upon  application  by  that  company  to  a governmental  agency  for  a general  plan  amendment, 
rezone,  use  permit,  building  permit,  or  any  other  permit,  whichever  occurs  first. 

The  agency  shall  delete,  prior  to  disclosure  to  the  public.  Information  that  is  exempt  pursuant  to  this  section  from  any  record 
describing  state  or  local  Incentives  offered  by  an  agency  to  a private  business  to  retain,  locate,  relocate,  or  expand  the  business 
within  California. 

(Added  by  Stats.  1995,  Ch.  732,  Sec.  1.  Effective  January  1,  1996.) 

6254J6,  Nothing  In  this  chapter  shall  be  construed  to  require  the  disclosure  of  the  name,  credit  history,  utility  usage  data,  home 
address,  or  telephone  number  of  utility  customers  of  local  agencies,  except  that  disclosure  of  name,  utility  usage  da  ta,  and  the  home 
address  of  utility  customers  of  local  agencies  shall  be  made  available  upon  request  as  follows; 

(a)  To  an  agent  or  authorized  family  member  of  the  person  to  whom  the  Information  pertains. 

(b)  To  an  officer  or  employee  of  another  governmental  agency  wfien  necessary  for  the  performance  of  its  official  duties. 

(c)  Upon  court  order  or  the  request  of  a law  enforcement  agency  relative  to  an  ongoing  Investigation. 

(d)  Upon  determination  by  the  local  agency  that  the  utility  customer  who  Is  the  subject  of  the  request  has  used  utility  services  In  a 
manner  Inconsistent  with  applicable  local  utility  usage  policies. 

(e)  Upon  determination  by  the  local  agency  that  the  utility  customer  who  Is  the  subject  of  the  request  Is  an  elected  or  appointed 
official  with  authority  to  determine  the  utility  usage  policies  of  the  local  agency,  provided  that  the  home  address  of  an  appointed 
official  shall  not  be  disclosed  without  his  or  her  consent. 

(f)  Upon  determination  by  the  local  agency  that  the  public  Interest  In  disclosure  of  the  Information  clearly  outweighs  the  public 
Interest  In  nondisclosure. 
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(Added  by  Stats.  1997,  Ch.  276,  Sec.  1.  Effective  January  1,  1998.) 

6254J.7.  (a)  Nothing  In  this  chapter  shall  be  construed  to  require  disclosure  of  records  of  the  California  Victim  Compensation  and 
Government  Claims  Board  that  relate  to  a request  for  assistance  under  Article  1 (commencing  with  Section  13950)  of  Chapter  5 of 
Part  4 of  Division  3 of  Title  2. 

(b)  This  section  shall  not  apply  to  a disclosure  of  the  following  Information,  If  no  information  Is  disclosed  that  connec  ts  the 
Information  to  a specific  victim,  derivative  victim,  or  applicant  under  Article  1 (commencing  with  Section  13950)  of  Chapter  5 of  Part 
4 of  Division  3 of  Title  2r 

(1)  The  amount  of  money  paid  to  a specific  provider  of  services. 

(2)  Summary  data  concerning  the  types  of  crimes  for  which  assistance  is  provided. 

(Amended  by  Stats.  2004,  Ch.  183,  Sec.  135.  Effective  January  1,  2005.) 

5254.15  (a)  Nothing  In  this  chapter  shall  be  construed  to  require  disclosure  of  any  personal  information  received,  collected,  or 
compiled  by  a public  agency  regarding  the  employees,  volunteers,  board  members,  owners,  partners,  officers,  or  contractors  of  a 
reproductive  health  services  facility  who  have  notified  the  public  agency  pursuant  to  subdivision  (d)  if  the  personal  Information  is 
contained  in  a document  that  relates  to  the  facility. 

(b)  For  purposes  of  this  section,  the  following  terms  have  the  following  meanings; 

(1)  "Contractor"  means  an  Individual  or  entity  that  contracts  with  a reproductive  health  services  facility  for  services  related  to  patient 

(2)  "Personal  information"  means  the  following  Information  related  to  an  individual  that  Is  maintained  by  a public  agency:  social 
security  number,  physical  description,  home  address,  home  telephone  number,  statements  of  personal  worth  or  personal  financial 
data  filed  pursuant  to  subdivision  (n)  of  Section  6254,  personal  medical  history,  employment  history,  electronic  mall  address,  and 
Information  that  reveals  any  electronic  network  location  or  identity. 

(3)  "Public  agency"  means  all  of  the  following; 

(A)  The  State  Department  of  Health  Care  Services. 

(B)  The  Department  of  Consumer  Affairs. 

(C)  The  Department  of  Managed  Health  Care. 

(D)  The  State  Department  of  Public  Health. 

(4)  "Reproductive  health  services  facility"  means  the  office  of  a licensed  physician  and  surgeon  whose  specialty  is  family  practice, 
obstetrics,  or  gynecology,  or  a licensed  clinic,  where  at  least  50  percent  of  the  patients  of  the  physician  or  the  clinic  are  provided 
with  family  planning  or  abortion  services. 

(c)  Any  person  may  Institute  proceedings  for  Injunctive  or  declarative  relief  or  writ  of  mandate  in  any  court  of  competent  jurisdiction 
to  obtain  access  to  employment  history  Information  pursuant  to  Sections  6258  and  6259 . If  the  court  finds,  based  on  the  facts  of  a 
particular  case,  that  the  public  Interest  served  by  disclosure  of  employment  history  information  clearly  outweighs  the  public  Interest 
served  by  not  disclosing  the  Information,  the  court  shall  order  the  officer  or  person  charged  with  withholding  the  information  to 
disclose  employment  history  information  or  show  cause  why  he  or  she  should  not  do  so  pursuant  to  Section  6259. 

(d)  In  order  for  this  section  to  apply  to  an  Individual  who  Is  an  employee,  volunteer,  board  member,  officer,  or  contractor  of  a 
reproductive  health  services  facility,  the  individual  shall  notify  the  public  agency  to  which  his  or  her  personal  Information  Is  being 
submitted  or  has  been  submitted  that  he  or  she  fails  within  the  application  of  this  section.  The  reproductive  health  services  facility 
shall  retain  a copy  of  all  notifications  submitted  pursuant  to  this  section.  This  notification  shall  be  valid  if  it  complies  with  all  of  the 
following ; 

(1)  Is  on  the  official  letterhead  of  the  facility. 

(2)  Is  clearly  separate  from  any  other  language  present  on  the  same  page  and  Is  executed  by  a signature  that  serves  no  other 
purpose  than  to  execute  the  notification. 

(3)  Is  signed  and  dated  by  both  of  the  following; 

(A)  The  Individual  whose  information  Is  being  submitted. 

(B)  The  executive  officer  or  his  or  her  designee  of  the  reproductive  health  services  facility. 

(e)  The  privacy  protections  for  personal  Information  authorized  pursuant  to  this  section  shall  be  effective  from  the  time  of 
notification  pursuant  to  subdivision  (d)  until  either  one  of  the  following  occurs; 

(1)  Six  months  after  the  date  of  separation  from  a reproductive  health  services  facility  for  an  Individual  who  has  served  for  not  more 
than  one  year  as  an  employee,  contractor,  volunteer,  board  member,  or  officer  of  the  reproductive  health  services  facility. 

(2)  One  year  after  the  date  of  separation  from  a reproductive  health  services  facility  for  an  Individual  who  has  served  for  more  than 
one  year  as  an  employee,  contractor,  volunteer,  board  member,  or  officer  of  the  reproductive  health  services  facility. 

(f)  Within  90  days  of  separation  of  an  employee,  contractor,  volunteer,  board  member,  or  officer  of  the  reproductive  health  services 
facility  who  has  provided  notice  to  a public  agency  pursuant  to  subdivision  (c),  the  facility  shall  provide  notice  of  the  separation  to 
the  relevant  agency  or  agencies, 

(g)  Nothing  in  this  section  shall  prevent  the  disclosure  by  a government  agency  of  data  regarding  age,  race,  ethnicity,  national 
origin,  or  gender  of  Individuals  whose  personal  information  is  protected  pursuant  to  this  section,  so  long  as  the  data  contains  no 
Individually  Identifiable  Information. 

(Amended  by  Stats.  2006,  Ch.  241,  Sec.  3.  Effective  January  1,  2007.  Operative  July  1,  2007,  by  Sec.  37ofCh.  241.) 
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Nothing  In  this  chapter  shall  be  construed  to  require  the  disclosure  of  an  Information  security  record  of  a public  agency,  If, 
^^^*^-—00  the  facts  of  the  particular  case,  disclosure  of  that  record  would  reveal  vulnerabilities  to,  or  otherwise  Increase  the 
potential  for  an  attack  on,  an  Information  technology  system  of  a public  agency.  Nothing  In  this  section  shall  be  construed  to  limit 
public  disclosure  of  records  stored  within  an  Information  technology  system  of  a public  agency  that  are  not  otherwise  exempt  from 
disclosure  pursuant  to  this  chapter  or  any  other  provision  of  law. 

(Added  by  Stats.  2010,  Ch.  205,  Sec.  1.  Effective  January  1,  2011.) 

6254.20,  Nothing  in  this  chapter  shall  be  construed  to  require  the  disclosure  of  records  that  relate  to  electronically  co  llected  personal 
Information,  as  defined  by  Section  11015.5,  received,  collected,  or  compiled  by  a state  agency. 

(Added  by  Stats.  1998,  Ch.  429,  Sec.  3.  Effective  January  1,  1999.) 

^^S4.21,  (a)  No  state  or  local  agency  shall  post  the  home  address  or  telephone  number  of  any  elected  or  appointed  official  on  the 
Internet  without  first  obtaining  the  written  permission  of  that  Individual. 

(b)  No  person  shall  knowingly  post  the  home  addresser  telephone  number  of  any  elected  or  appointed  official,  or  of  the  official's 
residing  spouse  or  child,  on  the  Internet  knowing  that  person  Is  an  elected  or  appointed  official  and  intending  to  cause  imminent 
great  bodily  harm  that  Is  likely  to  occur  or  threatening  to  cause  Imminent  great  bodily  harm  to  that  Individual.  A violation  of  this 
subdivision  Is  a misdemeanor.  A violation  of  this  subdivision  that  leads  to  the  bodily  Injury  of  the  official,  or  his  or  her  residing 
spouse  or  child.  Is  a misdemeanor  or  a felony. 

(c)  (1)  (A)  No  person,  business,  or  association  shall  publicly  post  or  publicly  display  on  the  Internet  the  home  address  or  telephone 
number  of  any  elected  or  appointed  official  If  that  official  has  made  a written  demand  of  that  person,  business,  or  association  to  not 
disclose  his  or  her  home  address  or  telephone  number. 

(B)  A written  demand  made  under  this  paragraph  by  a state  constitutional  officer,  a mayor,  or  a Member  of  the  Legislature,  a city 
council,  or  a board  of  supervisors  shall  include  a statement  describing  a threat  or  fear  for  the  safety  of  that  official  or  of  any  person 
residing  at  the  official's  home  address. 

(C)  A written  demand  made  under  this  paragraph  by  an  elected  official  shall  be  effective  for  four  years,  regardless  of  whether  or  not 
the  official's  term  has  expired  prior  to  the  end  of  the  four-year  period. 

(D)  (I)  A person,  business,  or  association  that  receives  the  written  demand  of  an  elected  or  appointed  official  pursuant  to  this 
paragraph  shall  remove  the  official's  home  address  or  telephone  number  from  public  display  on  the  Internet,  Including  Information 
provided  to  cellular  telephone  applications,  within  48  hours  of  delivery  of  the  written  demand,  and  shall  continue  to  ensure  that  this 
Information  Is  not  reposted  on  the  same  Internet  Web  site,  subsidiary  site,  or  any  other  Internet  Web  site  maintained  by  the 
recipient  of  the  written  demand. 

(h)  After  receiving  the  elected  or  appointed  official's  written  demand,  the  person,  business,  or  association  shall  not  transfer  the 
appointed  or  elected  official's  home  address  or  telephone  number  to  any  other  person,  business,  or  association  through  any  other 
medium. 

(Ill)  Clause  (II)  shall  not  be  deemed  to  prohibit  a telephone  corporation,  as  defined  In  Section  234  of  the  Public  Utilities  Code,  or  its 
affiliate,  from  transferring  the  elected  or  appointed  official's  home  address  or  telephone  number  to  any  person,  business,  or 
association.  If  the  transfer  Is  authorized  by  federal  or  state  law,  regulation,  order,  or  tariff,  or  necessary  In  the  event  of  an 
emergency,  or  to  collect  a debt  owed  by  the  elected  or  appointed  official  to  the  telephone  corporation  or  Its  affiliate. 

(E)  For  purposes  of  this  paragraph,  "publicly  post"  or  "publicly  display"  means  to  Intentionally  communicate  or  otherwise  make 
available  to  the  general  public. 

(2)  An  official  whose  home  address  or  telephone  number  Is  made  public  as  a result  of  a violation  of  paragraph  (1)  may  bring  an 
action  seeking  Injunctive  or  declarative  relief  In  any  court  of  competent  jurisdiction.  If  a court  finds  that  a violation  has  occurred.  It 
may  grant  Injunctive  or  declarative  relief  and  shall  award  the  official  court  costs  and  reasonable  attorney's  fees.  A fine  not  exceeding 
one  thousand  dollars  ($1,000)  may  be  Imposed  for  a violation  of  the  court's  order  for  an  Injunction  or  declarative  relief  obtained 
pursuant  to  this  paragraph. 

(3)  An  elected  or  appointed  official  may  designate  In  writing  the  official's  employer,  a related  governmental  entity,  or  any  voluntary 
professional  association  of  similar  officials  to  act,  on  behalf  of  that  official,  as  that  official's  agent  with  regard  to  making  a written 
demand  pursuant  to  this  section.  A written  demand  made  by  an  agent  pursuant  to  this  paragraph  shall  include  a statement 
describing  a threat  or  fear  for  the  safety  of  that  official  or  of  any  person  residing  at  the  official's  home  address. 

(d)  (1)  No  person,  business,  or  association  shall  solicit,  sell,  or  trade  on  the  Internet  the  home  address  or  telephone  number  of  an 
elected  or  appointed  official  with  the  Intent  to  cause  Im  mlnent  great  bodily  harm  to  the  official  or  to  any  person  residing  at  the 
official's  home  address. 

(2)  Notwithstanding  any  other  law,  an  official  whose  home  address  or  telephone  number  Is  solicited,  sold,  or  traded  In  violation  of 
paragraph  (1)  may  bring  an  action  In  any  court  of  competent  jurisdiction.  If  a jury  or  court  finds  that  a violation  has  occurred.  It 
shall  award  damages  to  that  official  In  an  amount  up  to  a maximum  of  three  times  the  actual  damages  but  In  no  case  less  than  four 
thousand  dollars  ($4,000). 

(e)  An  Interactive  computer  service  or  access  software  provider,  as  defined  In  Section  230(f)  of  Title  47  of  the  United  States  Code, 
shall  not  be  liable  under  this  section  unless  the  service  or  provider  Intends  to  abet  or  cause  Imminent  great  bodily  harm  that  Is  likely 
to  occur  or  threatens  to  cause  Imminent  great  bodily  harm  to  an  elected  or  appointed  official. 

(f)  For  purposes  of  this  section,  "elected  or  appointed  official"  Includes,  but  Is  not  limited  to,  all  of  the  following; 

(1)  State  constitu  tional  officers. 

(2)  Members  of  the  Legislature. 

(3)  judges  and  court  commissioners. 
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(4)  District  attorneys. 

(5)  Publrc'clefenders. 

(6)  Members  of  a city  council. 

(7)  Members  of  a board  of  supervisors. 

(8)  Appointees  of  the  Governor. 

(9)  Appointees  of  the  Legislature, 

(10)  Mayors. 

(11)  City  attorneys. 

(12)  Police  chiefs  and  sheriffs. 

(13)  A public  safety  official,  as  defined  In  Section  6254.24. 

(14)  administrative  law  judges. 

(15)  Federal  judges  and  federal  defenders. 

(16)  Members  of  the  United  States  Congress  and  appointees  of  the  President. 

(g)  Nothing  in  this  section  Is  Intended  to  preclude  punishment  instead  under  Sections  69,  76,  or  422  of  the  Penal  Code,  or  any  other 
provision  of  law.  ' 

(Amended  by  Stats.  2010,  Ch.  194,  Sec.  1.  Effective  January  1,  2011.) 

6254.22,  Nothing  In  this  chapter  or  any  other  provision  of  law  shall  require  the  disclosure  of  records  of  a health  plan  that  Is  licensed 
pursuant  to  the  Knox-Keene  Health  Care  Service  Plan  Act  of  1975  (Chapter  2.2  (commencing  with  Section  1340)  of  Division  2 of  the 
Health  and  Safety  Code)  and  that  is  governed  by  a county  board  of  supervisors,  whether  paper  records,  records  maintained  in  the 
management  information  system,  or  records  In  any  other  form,  that  relate  to  provider  rate  or  payment  determinations,  allocation  or 
distribution  methodologies  for  provider  payments,  formulae  or  calculations  for  these  payments,  and  contract  negotiations  with 
providers  of  health  care  for  alternative  rates  for  a period  of  three  years  after  the  contract  Is  fully  executed.  The  transmission  of  the 
records,  or  the  Information  contained  therein  In  an  alternative  form,  to  the  board  of  supervisors  shall  not  constitute  a waiver  of 
exemption  from  disclosure,  and  the  records  and  Information  once  transmi  tted  to  the  board  of  supervisors  shall  be  subject  to  this 
same  exemption.  The  provisions  of  this  section  shall  not  prevent  access  to  any  records  by  the  Joint  Legislative  Audit  Committee  In 
the  exercise  of  Its  powers  pursuant  to  Article  1 (commencing  with  Section  10500)  of  Chapter  4 of  Part  2 of  Division  2 of  Title  2.  The 
provisions  of  this  section  also  shall  not  prevent  access  to  any  records  by  the  Department  of  Corporations  in  the  exercise  of  its 
powers  pursuant  to  Article  1 (commencing  with  Section  1340)  of  Chapter  2.2  of  Division  2 of  the  Health  and  Safety  Code. 

(Added  by  Stats.  1999,  Ch.  769,  Sec.  1.  Effective  January  1,  2000.) 

5254.23,  Nothing  In  this  chapter  or  any  other  provision  of  law  shall  require  the  disclosure  of  a risk  assessment  or  railroad 
Infrastructure  protection  program  filed  with  the  Public  Utilities  Commission,  the  Director  of  Homeland  Security,  and  the  Office  of 
Emergency  Services  pursuant  to  Article  7.3  (com  mencing  with  Section  7665)  of  Chapter  1 of  Division  4 of  the  Public  Utilities  Code. 
(Amended  by  Stats.  2013,  Ch.  3S2,  Sec.  107.  Effective  September  26,  2013.  Operative  July  1,  2013,  by  Sec.  543  ofCh.  352.) 

5254.24,  /\s  used  in  this  chapter,  “public  safety  official"  means  the  following  parties,  whether  active  or  retired: 

(a)  A peace  officer  as  defined  In  Sections  830  to  830.65,  Inclusive,  of  the  Penal  Code,  or  a person  who  Is  not  a peace  officer,  but 
may  exercise  the  powers  of  arrest  during  the  course  and  within  the  scope  of  their  employment  pursuant  to  Section  830,7  of  the 
Penal  Code. 

(b)  A public  officer  or  other  person  listed  In  Sections  1808.2  and  1808.6  of  the  Vehicle  Code, 

(c)  An  "elected  or  appointed  official"  as  defined  In  subdivision  (f)  of  Section  6254,21, 

(d)  An  attorney  employed  by  the  Department  of  Justice,  the  State  Public  Defender,  or  a county  office  of  the  district  attorney  or 
public  defender,  the  United  States  Attorney,  or  the  Federal  Public  Defender. 

(e)  A city  attorney  and  an  attorney  who  represent  cities  In  criminal  matters. 

(f)  An  employee  of  the  Department  of  Corrections  and  Rehabilitation  who  supervises  Inmates  or  Is  required  to  have  a prisoner  in  his 
or  her  care  or  custody, 

(g)  A sworn  or  nonsworn  employee  who  supervises  inmates  In  a city  police  department,  a county  sheriff's  office,  the  Department  of 
the  California  Highway  Patrol,  federal,  state,  or  a local  detention  facility,  and  a local  juvenile  hall,  camp,  ranch,  or  home,  and  a 
probation  officer  as  defined  In  Section  830.5  of  the  Penal  Code. 

(h)  A federal  prosecutor,  a federal  criminal  Investigator,  and  a National  Park  Service  Ranger  working  In  California. 

(I)  The  surviving  spouse  or  child  of  a peace  officer  defined  In  Section  830  of  the  Penal  Code,  If  the  peace  officer  died  In  the  line  of 
duty. 

(j)  State  and  federal  judges  and  court  commissioners. 

(k)  An  employee  of  the  Attorney  General,  a district  attorney,  or  a public  defender  who  submits  verification  from  the  Attorney 
General,  district  attorney,  or  public  defender  that  the  employee  represents  the  Attorney  General,  district  attorney,  or  public  defender 
In  matters  that  routinely  place  that  employee  In  personal  contact  with  persons  under  Investigation  for,  charged  with,  or  convicted  of, 
committing  criminal  acts. 

(l)  A nonsworn  employee  of  the  Department  of  Justice  or  a police  department  or  sheriff's  office  that,  in  the  course  of  his  or  her 
employment,  is  responsible  for  collecting,  documenting,  and  preserving  physical  evidence  at  crime  scenes,  testifying  In  court  as  an 
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expert  witness,  and  other  technical  duties,  and  a nonsworn  employee  that,  In  the  course  of  his  or  her  employment,  performs  a 
variety  of  standardized  and  advanced  laboratory  procedures  In  the  examination  of  physical  crime  evidence,  determines  their  results, 
and  provides  expert  testimony  In  court. 

(Amended  by  Stats.  2010,  Ch.  194,  Sec.  2.  Effective  January  1,  2011.) 

6.2S4.25,  Nothing  In  this  chapter  or  any  other  provision  of  law  shall  require  the  disclosure  of  a memorandum  submitted  to  a state 
body  or  to  the  legislative  body  of  a local  agency  by  Its  legal  counsel  pursuant  to  subdivision  (q)  of  Section  11126  or  Section  54956.9 
until  the  pending  litigation  has  been  finally  adjudicated  or  otherwise  settled.  The  memorandum  shall  be  protected  by  the  attorney 
work-product  privilege  until  the  pending  litigation  has  been  finally  adjudicated  or  otherwise  settled. 

(Amended  by  Stats.  1987,  Ch.  1320,  Sec.  1.) 

6254. 2A  (a)  Notwithstanding  any  provision  of  this  chapter  or  other  law,  the  following  records  regarding  alternative  Investments  in 
which  public  investment  funds  Invest  shall  not  be  subject  to  disclosure  pursuant  to  this  chapter,  unless  the  information  has  already 
been  publicly  released  by  the  keeper  of  the  Information; 

(1)  Due  diligence  materials  that  are  proprietary  to  the  public  Investment  fund  or  the  alternative  investment  vehicle. 

(2)  Quarterly  and  annual  financial  statements  of  alternative  Investment  vehicles. 

(3)  Meeting  materials  of  alternative  Investment  vehicles. 

(4)  Records  containing  Information  regarding  the  portfolio  positions  In  which  alternative  Investment  funds  invest. 

(5)  Capital  call  and  distribution  notices. 

(6)  Alternative  Investment  agreements  and  all  related  documents. 

(b)  Notwithstanding  subdivision  (a),  the  following  Information  contained  In  records  described  In  subdivision  (a)  regarding  alternative 
Investments  In  which  public  Investment  funds  Invest  shall  be  subject  to  disclosure  pursuant  to  this  chapter  and  shall  not  be 
considered  a trade  secret  exempt  from  disclosure; 

(1)  The  name,  address,  and  vintage  year  of  each  alternative  Inve  stment  vehicle. 

(2)  The  dollar  amount  of  the  commitment  made  to  each  alternative  Investment  vehicle  by  the  public  investment  fund  since 
Inception. 

(3)  The  dollar  amount  of  cash  contributions  made  by  the  public  investment  fund  to  each  alternative  investment  vehicle  since 
Inception. 

(4)  The  dollar  amount,  on  a fiscal  yearend  basis,  of  cash  distributions  received  by  the  public  Investment  fund  from  each  alternative 
Investment  vehicle. 

(5)  The  dollar  amount,  on  a fiscal  yearend  basis,  of  cash  distributions  received  by  the  public  Investment  fund  plus  remaining  value  of 
partnership  assets  attributable  to  the  public  investment  fund's  investment  In  each  al  ternative  Investment  vehicle. 

(6)  The  net  Internal  rate  of  return  of  each  alternative  Investment  vehicle  since  Inception. 

(7)  The  Investment  m ultiple  of  each  alternative  Investment  v ehicle  since  inception. 

(8)  The  dollar  amount  of  the  total  management  fees  and  costs  paid  on  an  annual  fiscal  yearend  basis,  by  the  public  Investment  fund 
to  each  alternative  Investment  vehicle. 

(9)  The  dollar  amount  of  cash  profit  received  by  public  Investment  funds  from  each  alternative  investment  vehicle  on  a fiscal 
year-end  basis. 

(c)  For  purposes  of  this  section,  the  following  definitions  shall  apply; 

(1)  "Alternative  Investment"  means  an  Investment  in  a private  equity  fund,  venture  fund,  hedge  fund,  or  absolute  return  fund. 

(2)  "Alternative  Investment  vehicle"  means  the  limited  partnership,  limited  liability  company,  or  similar  legal  structure  through  which 
the  public  Investment  fund  Invests  In  portfolio  companies. 

(3)  "Portfolio  positions"  means  Individual  portfolio  Investments  made  by  the  alternative  Investment  vehicles. 

(4)  "Public  Investment  fund"  means  any  public  pension  or  retirement  system,  and  any  public  endowment  or  foundation. 

(Amended  by  Stats.  2006,  Ch.  538,  Sec.  233.  Effective  January  1,  2007.) 

6254,27,  Nothing  In  this  chapter  shall  be  construed  to  require  the  disclosure  by  a county  recorder  of  any  "official  record"  If  a "public 
record"  version  of  that  record  Is  available  pursuant  to  Article  3.5  (commencing  with  Section  27300)  of  Chapter  6 of  Part  3 of  Division 
2 of  Title  3. 

(Added  by  Stats.  2007,  Ch.  627,  Sec.  4.  Effective  January  1,  2008.) 

6354. ?9,  Nothing  In  this  chapter  shall  be  construed  to  require  the  disclosure  by  a filing  office  of  any  "official  record"  If  a "public 
record"  version  of  that  record  Is  available  pursuant  to  Section  9526.5  of  the  Commercial  Code. 

(Added  by  Stats.  2007,  Ch.  627,  Sec.  5.  Effective  January  1,  2008.) 

6264.29,  (aj  j(  Is  tile  Intent  of  the  Legislature  that.  In  order  to  protect  against  the  risk  of  identity  theft,  local  agencies  shall  redact 
social  security  numbers  from  records  before  disclosing  them  to  the  public  pursuant  to  this  chapter. 

(b)  Nothing  In  this  chapter  shall  be  construed  to  require  a local  agency  to  disclose  a social  security  number. 

(c)  This  section  shall  not  apply  to  records  maintained  by  a county  recorder. 

(Added  by  Stats.  2007,  Ch.  627,  Sec.  6.  Effective  January  1,  2008.) 
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6254.30,.  state  or  local  law  enforcement  agency  shall  not  require  a victim  of  an  incident,  or  an  authorized  representative  thereof,  to 
show  proof  of  the  victim’s  legal  presence  In  the  United  States  In  order  to  obtain  the  Information  required  to  be  disclosed  by  that  law 
enforcement  agency  pursuant  to  subdivision  (f)  of  Section  6254.  However,  If,  for  Identification  purposes,  a state  or  local  law 
enforcement  agency  requires  Identification  In  order  for  a victim  of  an  incident,  or  an  authorized  representative  thereof,  to  obtain  that 
Information,  the  agency  shall,  at  a minimum,  accept  a current  driver's  license  or  Identification  card  issued  by  any  state  In  the  United 
States,  a current  passport  issued  by  the  United  States  or  a foreign  government  with  which  the  United  States  has  a diplomatic 
relationship,  ora  current  Matricula  Consular  card. 

(Added  by  Stats.  2013,  Cb.  272,  Sec.  1.  Effective  January  1,  2014.) 

(a)  The  agency  shall  justify  withholding  any  record  by  demonstrating  that  the  record  In  question  is  exempt  under  express 
provisions  of  this  chapter  or  that  on  the  facts  of  the  particular  case  the  public  Interest  served  by  not  disclosing  the  record  clearly 
outweighs  the  public  Interest  served  by  disclosure  of  the  record. 

(b)  A response  to  a written  request  for  Inspection  or  copies  of  public  records  that  Includes  a determination  that  the  request  is 
denied,  in  whole  or  In  part,  shall  be  In  writing. 

(Amended  by  Stats.  2000,  Ch.  982,  Sec.  3.  Effective  January  1,  2001.) 

S257.5.  jhis  chapter  does  not  allow  limitations  on  access  to  a public  record  based  upon  the  purpose  for  which  the  record  Is  being 
requested.  If  the  record  Is  otherwise  subject  to  disclosure. 

(Added  by  Stats.  1998,  Ch.  1049,  Sec.  1.  Effective  January  1,  1999.) 

IlMi  Any  person  may  Institute  proceedings  for  injunctive  or  declarative  relief  or  writ  of  mandate  In  any  court  of  competent 
jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a copy  of  any  public  record  or  class  of  public  records  under  this 
chapter.  The  times  for  responsive  pleadings  and  for  hearings  In  these  proceedings  shall  be  set  by  the  judge  of  the  court  with  the 
object  of  securing  a decision  as  to  these  matters  at  the  earliest  possible  time. 

(Amended  by  Stats.  1990,  Ch.  908,  Sec.  1.) 

(a)  Whenever  It  Is  made  to  appear  by  verified  petition  to  the  superior  court  of  the  county  where  the  records  or  some  part 
thereof  are  situated  that  certain  public  records  are  being  Improperly  withheld  from  a member  of  the  public,  the  court  shall  order  the 
officer  or  person  charged  with  withholding  the  records  to  disclose  the  public  record  or  show  cause  why  he  o r she  should  not  do  so. 
The  court  shall  decide  the  case  after  examining  the  record  in  camera.  If  permitted  by  subdivision  (b)  of  Section  915  of  the  Evidence 
Code,  papers  filed  by  the  parties  and  any  oral  argument  and  additional  evidence  as  the  court  may  allow. 

(b)  If  the  court  finds  that  the  public  official's  decision  to  refuse  disclosure  Is  not  justified  under  Section  6254  or  6255,  he  or  she  shall 
order  the  public  official  to  make  the  record  public.  If  the  judge  determines  that  the  public  official  was  justified  In  refusing  to  make 
the  record  public,  he  or  she  shall  return  the  Item  to  the  public  official  without  disclosing  its  content  with  an  order  supporting  the 
decision  refusing  disclosure. 

(c)  In  an  action  filed  on  or  after  January  1,  1991,  an  order  of  the  court,  either  directing  disclosure  by  a public  official  or  supporting 
the  decision  of  the  public  official  refusing  disclosure.  Is  not  a final  judgment  or  order  within  the  meaning  of  Section  904,1  of  the 
Code  of  Civil  Procedure  from  which  an  appeal  may  be  taken,  but  shall  be  Immediately  reviewable  by  petition  to  the  appellate  court 
for  the  Issuance  of  an  extraordinary  writ.  Upon  entry  of  any  order  pursuant  to  this  section,  a party  shall.  In  order  to  obtain  review  of 
the  order,  file  a petition  within  20  days  after  service  upo  n him  or  her  of  a written  notice  of  entry  of  the  order,  or  within  such  further 
time  not  exceeding  an  additional  20  days  as  the  trial  court  may  for  good  cause  allow.  If  the  notice  Is  served  by  mall,  the  period 
within  which  to  file  the  petition  shall  be  Increased  by  five  days.  A stay  of  an  order  or  judgment  shall  not  be  granted  unless  the 
petitioning  party  demonstrates  It  will  otherwise  sustain  Irreparable  damage  and  probable  success  on  the  merits.  Any  person  who  falls 
to  obey  the  order  of  the  court  shall  be  cited  to  show  cause  why  he  or  she  is  not  In  contempt  of  court. 

(d)  The  court  shall  award  court  costs  and  reasonable  attorney  fees  to  the  plaintiff  should  the  plaintiff  prevail  In  litigation  filed 
pursuant  to  this  section.  The  costs  and  fees  shall  be  paid  by  the  public  agency  of  which  the  public  official  is  a member  or  employee 
and  shall  not  become  a personal  liability  of  the  public  official.  If  the  court  finds  that  the  plaintiff's  case  Is  clearly  frivolous.  It  shall 
award  court  costs  and  reasonable' attorney  fees  to  the  public  agency. 

(Amended  by  Stats.  1993,  Ch.  926,  Sec.  10.  Effective  January  1,  1994.) 

^26^  The  provisions  of  this  chapter  shall  not  be  deemed  in  any  manner  to  affect  the  status  of  judicial  records  as  it  existed 
immediately  prior  to  the  effective  date  of  this  section,  nor  to  affect  the  rights  of  litigants.  Including  parties  to  administrative 
proceedings,  under  the  laws  of  discovery  of  this  state,  nor  to  limit  or  Impair  any  rights  of  discovery  In  a criminal  case. 

(Amended  by  Stats.  1976,  Ch.  314.) 

52&L  Notwithstanding  Section  6252,  an  Itemized  statement  of  the  total  expenditures  and  disbursement  of  any  agency  provided  for 
In  Article  VI  of  the  California  Constitution  shall  be  open  for  Inspection. 

(Added  by  Stats.  1975,  Ch.  1246.) 

The  exemption  of  records  of  complaints  to,  or  Investigations  conducted  by,  any  state  or  local  agency  for  licensing  purposes 
under  subdivision  (f)  of  Section  6254  shall  not  apply  when  a request  for  Inspection  of  such  records  Is  made  by  a district  attorney. 
(Added  by  Stats.  1979,  Ch.  601.) 

A state  or  local  agency  shall  allow  an  Inspection  or  copying  of  any  public  record  or  class  of  public  records  not  exempted  by  this 
chapter  when  requested  by  a district  attorney. 
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(Added  by  Stats.  1979,  Ch.  601.) 

The  district  attorney  may  petition  a court  of  competent  jurisdiction  to  require  a state  or  local  agency  to  allow  him  to  Inspect  or 
receive  a copy  of  any  public  record  or  class  of  public  records  not  exempted  by  this  chapter  when  the  agency  falls  or  refuses  to  allow 
Inspection  or  copying  within  10  working  days  of  a request.  The  court  may  require  a public  agency  to  permit  Inspection  or  copying  by 
the  district  attorney  unless  the  public  Interest  or  good  cause  In  withholding  such  records  clearly  outweighs  the  public  interest  in 
disclosure. 

(Added  by  Stats.  1979,  Ch.  601.) 

Disclosure  of  records  to  a district  attorney  under  the  provisions  of  this  chapter  shall  effect  no  change  in  the  status  of  the 
records  under  any  other  provision  of  law. 

(Added  by  Stats.  1979,  Ch.  601.) 

All  patron  use  records  of  any  library  which  Is  In  whole  or  In  part  supported  by  public  funds  shall  remain  confidential  and  shall,, 
not  be  disclosed  by  a public  agency,  or  private  actor  that  maintains  or  stores  patron  use  records  on  behalf  of  a public  agency,  to  any 
person,  local  agency,  or  state  agency  except  as  follows; 

(a)  By  a person  acting  within  the  scope  of  his  or  her  duties  within  the  administration  of  the  library. 

(b)  By  a person  authorized.  In  writing,  by  the  Individual  to  whom  the  records  pertain,  to  Inspect  the  records. 

(c)  By  order  of  the  appropriate  superior  court. 

As  used  In  this  section,  the  term  "patron  use  records"  Includes  the  following: 

(1)  Any  written  or  electronic  record,  that  Is  used  to  Identify  the  patron.  Including,  but  not  limited  to,  a patron's  name,  address, 
telephone  number,  or  e-mail  address,  that  a library  patron  provides  In  order  to  become  eligible  to  borrow  or  use  books  and  other 
materials. 

(2)  Any  written  record  or  electronic  transaction  that  Identifies  a patron's  borrowing  Information  or  use  of  library  Information 
resources.  Including,  but  not  limited  to,  database  search  records,  borrowing  records,  class  records,  and  any  other  personally 
Identifiable  uses  of  library  resources  information  requests,  or  Inquiries. 

This  section  shall  not  apply  to  statistical  reports  of  patron  use  nor  to  records  of  fines  collected  by  the  library. 

(Amended  by  Stats.  2011,  Ch.  80,  Sec.  1.  Effective  January  1,  2012.) 

iiii;  Public  records,  as  defined  in  Section  6252,  In  the  custody  or  control  of  the  Governor  when'  He  dr  she  leaves  office,  either 
voluntarily  or  Involuntarily,  shall,  as  soon  as  is  practical,  be  transferred  to  the  State  Archives.  Notwithstanding  any  other  provision  of 
law,  the  Governor,  by  written  Instrument,  the  terms  of  which  shall  be  made  public,  may  restrict  public  access  to  any  of  the 
transferred  public  records,  or  any  other  writings  he  or  she  may  transfer,  which  have  not  already  been  made  accessible  to  the  public. 
With  respect  to  public  records,  public  access,  as  otherwise  provided  for  by  this  chapter,  shall  not  be  restricted  for  a period  greater 
than  SO  years  or  the  death  of  the  Governor,’ whichever  Is  later,  nor  shall  there  be  any  restriction  whatsoever  with  respect  to  enrolled 
bill  files,  press  releases,  speech  files,  or  writings  relating  to  applications  for  clemency  or  extradition  in  cases  which  have  been  closed 
for  a period  of  at  least  25  years.  Subject  to  any  restrictions  permitted  by  this  section,  the  Secretary  of  State,  as  custodian  of  the 
State  Archives,  shall  make  all  such  public  records  and  other  writings  available  to  the  public  as  otherwise  provided  for  in  this  chapter. 
Except  as  to  enrolled  bill  files,  press  releases,  speech  files,  or  writings  relating  to  applications  for  clemency  or  extradition,  this 
section  shall  not  apply  to  public  records  or  other  writings  In  the  direct  custody  or  control  of  any  Governor  who  held  office  between 
1974  and  1988  at  the  time  of  leaving  office,  except  to  the  extent  that  that  Governor  may  voluntarily  transfer  those  records  or  other 
writings  to  the  State  Archives. 

Notwithstanding  any  other  provision  of  law,  the  public  records  and  other  writings  of  any  Governor  who  held  office  between  1974  and 
1988  may  be  transferred  to  any  educational  or  research  Institution  In  California  provided  that  with  respect  to  public  records,  public 
access,  as  otherwise  provided  for  by  this  chapter,  shall  not  be  restricted  for  a period  greater  than  50  years  or  the  death  of  the 
Governor,  whichever  Is  later.  No  records  or  writings  may  be  transferred  pursuant  to  this  paragraph  unless  the  Institution  receiving 
them  agrees  to  maintain,  and  does  maintain,  the  materials  according  to  commonly  accepted  archival  standards.  No  public  records 
transferred  shall  be  destroyed  by  that  Institution  without  first  receiving  the  written  approval  of  the  Secretary  of  State,  as  custodian 
of  the  State  Archives,  who  may  require  that  the  records  be  placed  In  the  State  Archives  rather  than  being  destroyed.  An  Institution 
receiving  those  records  or  writings  shall  allow  the  Secretary  of  State,  as  custodian  of  the  State  Archives,  to  copy,  at  state  expense, 
and  to  make  available  to  the  public,  any  and  all  public  records,  and  Inventories,  Indices,  or  finding  aids  relating  to  those  records, 
which  the  Institution  makes  available  to  the  public  generally.  Copies  of  those  records  In  the  custody  of  the  State  Archives  shall  be 
given  the  same  legal  effect  as  Is  given  to  the  originals. 

(Added  by  Stats.  1988,  Ch.  503,  Sec.  1.) 

§2Zfii  (a)  Notwithstanding  any  other  provision  of  law,  no  state  or  local  agency  shall  sell,  exchange,  furnish,  or  otherwise  provide  a 
public  record  subject  to  disclosure  pursuant  to  this  chapter  to  a private  entity  In  a manner  that  prevents  a state  or  local  agency  from 
providing  the  record  directly  pursuant  to  this  chapter.  Nothing  In  this  section  requires  a state  or  local  agency  to  use  the  State  Printer 
to  print  public  records.  Nothing  In  this  section  prevents  the  destruction  of  records  pursuant  to  law. 

(b)  This  section  shall  not  apply  to  contracts  entered  Into  prior  to  January  1,  1996,  between  the  County  of  Santa  Clara  and  a private 
entity  for  the  provision  of  public  records  subject  to  disclosure  under  this  chapter. 

(Added  by  Stats.  1995,  Ch.  108,  Sec.  1.  Effective  January  1,  1996.) 
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ARTICLE  2.  other  Exemptions  from  Disclosure  [6275  - 6276.48]  (Article  2 added  by  Stats.  1998,  Ch.  620,  Sec,  11.  ) 

®2T5.  It  Is  the  Intent  of  the  Legislature  to  assist  members  of  the  public  and  state  and  local  agencies  In  identifying  exemptions  to  the 
California  Public  Records  Act.  It  Is  the  Intent  of  the  Legislature  that,  after  January  1,  1999,  each  addition  or  amendment  to  a statute 
that  exempts  any  info  rmation  contained  in  a public  record  from  disclosure  pursuant  to  subdivision  (k)  of  Section  6254  shall  be  listed 
and  described  in  this  article  pursuant  to  a bill  authorized  by  a standing  committee  of  the  Legislature  to  be  introduced  during  the  first 
year  of  each  session  of  the  Legislature.  The  statutes  and  constitutional  provisions  listed  In  this  article  may  operate  to  exempt  certain 
records,  or  portions  thereof,  from  disclosure.  The  statutes  and  constitutional  provisions  listed  and  described  may  not  be  Inclusive  of 
all  exemptions.  The  listing  of  a statute  or  constitutional  provision  In  this  article  does  not  Itself  create  an  exemption.  Requesters  of 
public  records  and  public  agencies  are  cautioned  to  review  the  applicable  statute  or  constitutional  provision  to  determine  the  extent 
to  which  It,  In  light  of  the  circumstances  surrounding  the  request,  exempts  public  records  from  disclosure. 

(Amended  by  Stats.  2012,  Ch.  697,  Sec.  2.  Effective  January  1,  2013.) 

Records  or  information  not  required  to  be  disclosed  pursuant  to  subdivision  (k)  of  Section  6254  may  Include,  but  shall  not  be 
limited  to,  records  or  Information  Identified  In  statutes  listed  in  this  article. 

(Added  by  Stats.  1998,  Ch.  620,  Sec.  11.  Effective  January  1,  1999.) 

6776.01,  Crime  victims,  confidential  information  or  records.  The  Victims'  Bill  of  Rights  Act  of  2008:  Marsy's  Law,  Section  28  of  Article 
I of  the  California  Constitution. 

(Added  by  Stats.  2012,  Ch.  697,  Sec.  3.  Effective  January  1,  2013.) 

677’6.02.  Acquired  Immune  Deficiency  Syndrome,  blood  test  results,  written  authorization  not  necessary  for  disclosure.  Section 
121010,  Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome,  blood  test  subject,  compelling  Identity  of.  Section  120975,  Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome,  confidentiality  of  personal  data  of  patients  In  State  Department  of  Public  Health  programs. 
Section  120820,  Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome,  confidentiality  of  research  records.  Sections  121090,  121095,  121115,  and  121120,  Health 
and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome,  confidentiality  of  vaccine  volunteers.  Section  121280,  Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome,  confidentiality  of  Information  obtained  In  prevention  programs  at  correctional  facilities  and 
law  enforcement  agencies.  Sections  7552  and  7554,  Penal  Code, 

Acquired  Immune  Deficiency  Syndrome,  confidentiality  of  test  results  of  person  convicted  of  prostitution.  Section  1202.6,  Penal 
Code. 

Acquired  Immune  Deficiency  Syndrome,  disclosure  of  results  of  HIV  test,  penalties.  Section  120980,  Health  and  Safety  Code. 
Acquired  Immune  Deficiency  Syndrome,  personal  Information,  Insurers  tests,  confidentiality  of.  Section  799,  Insurance  Code. 
Acquired  Immune  Deficiency  Syndrome,  public  safety  and  testing  disclosure.  Sections  121065  and  121070,  Health  and  Safety  Code. 
Acquired  Immune  Deficiency  Syndrome  Research  and  Confidentiality  Act,  production  or  discovery  of  records  for  use  In  criminal  or 
civil  proceedings  against  subject  prohibited.  Section  121100,  Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome  Public  Health  Records  Confidentiality  Act,  personally  identifying  Information  confidentiality. 
Section  121025,  Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome,  test  of  criminal  defendant  pursuant  to  search  warrant  requested  by  victim,  confidentiality 
of.  Section  1524.1,  Penal  Code. 

Acquired  Immune  Deficiency  Syndrome,  test  results,  disclosure  to  patient's  spouse  and  others.  Section  121015,  Health  and  Safety 
Code. 

Acquired  Immune  Deficiency  Syndrome,  test  of  person  under  Youth  Authority,  disclosure  of  results.  Section  1768.9,  Welfare  and 
Institutions  Code. 

Acquired  Immune  Deficiency  Syndrome  Research  and  Confidentiality  Act,  financial  audits  or  program  evaluations,  Section  121085, 
Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome  Research  and  Confidentiality  Act,  violations.  Section  121100,  Health  and  Safety  Code. 
Acquired  Immune  Deficiency  Syndrome  Research  and  Confidentiality  Act,  personally  Identifying  research  records  not  to  be  disclosed. 
Section  121075,  Health  and  Safety  Code. 

Acquired  Immune  Deficiency  Syndrome  Research  and  Confidentiality  Act,  permittee  disclosure.  Section  121080,  Health  and  Safety 
Code. 

Administrative  procedure,  adjudicatory  hearings,  interpreters.  Section  11513. 

Adoption  records,  confidentiality  of.  Section  102730,  Health  and  Safety  Code. 

Advance  Health  Care  Directive  Registry,  exemption  from  disclosure  for  registration  Information  provided  to  the  Secretary  of  State, 
subdivision  (ac).  Section  6254. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  2.  Effective  January  1,  2010.) 

62.76-Q4,  Aeronautics  Act,  reports  of  Investigations  and  hearings.  Section  21693,  Public  Utilities  Code. 
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Agricultural  producers  marketing,  access  to  records,  Section  59616,  Food  and  Agricultural  Code. 

Aiding  dlsabWtJ^ters,  Section  14282,  Elections  Code. 

Air  pollution  data,  confidentiality  of  trade  secrets.  Section  6254.7,  and  Sections  42303.2  and  43206,  Health  and  Safety  Code. 

Air  toxics  emissions  Inventory  plans,  protection  of  trade  secrets,  Section  44346,  Health  and  Safety  Code. 

Alcohol  and  drug  abuse  records  and  records  of  communicable  diseases,  confidentiality  of.  Section  123125,  Health  and  Safety  Code. 

Alcoholic  beverage  licensees,  confidentiality  of  corporate  proprietary  information.  Section  25205,  Business  and  Professions  Code. 

Ambulatory  Surgery  Data  Record,  confidentiality  of  identifying  Information,  Section  128737,  Health  and  Safety  Code. 

Apiary  registration  Information,  confidentiality  of.  Section  29041,  Food  and  Agricultural  Code. 

Archaeological  site  Information  and  reports  maintained  by  state  and  local  agencies,  disclosure  not  required,  Section  6254.10. 

Arrest  not  resulting  in  conviction,  disclosure  or  use  of  records.  Sections  432.7  and  432.8,  Labor  Code. 

Arsonists,  registered,  confidentiality  of  certain  Inforrwati^pn,.  Section  457.1,  Penal  Code. 

Artificial  Insemination,  donor  not  natural  father,  confidentiality  of  records,  Section  7613,  Family  Code. 

Assessor's  records,  confidentiality  of  information  in.  Section  408,  Revenue  and  Taxation  Code. 

Assessor's  records,  confidentiality  of  information  In,  Section  451,  Revenue  and  Taxation  Code. 

Assessor's  records,  display  of  documents  relating  to  business  affairs  or  property  of  another,  Section  408.2,  Revenue  and  Taxation 
Code. 

Assigned  risk  plans,  rejected  applicants,  confidentiality  of  information,  Section  11624,  Insurance  Code. 

Attorney  applicant.  Investigation  by  State  Bar,  confidentiality  of,  Section  6060.2,  Business  and  Professions  Code. 

Attorney-client  confidential  communication.  Section  6068,  Business  and  Professions  Code,  and  Sections  952  and  954,  Evidence 
Code. 

Attorney,  disciplinary  proceedings,  confidentiality  prior  to  formal  proceedings,  Section  6086.1,  Business  and  Professions  Code. 

Attorney,  disciplinary  proceeding.  State  Bar  access  to  nonpublic  court  records.  Section  6090,6,  Business  and  Professions  Code. 

Attorney,  law  corporation,  investigation  by  State  Bar,  confidentiality  of.  Section  6168,  Business  and  Professions  Code. 

Attorney  work  product  confidentiality  In  administrative  adjudication,  Section  11507.6. 

Attorney,  work  product,  confidentiality  of.  Section  6202,  Business  and  Professions  Code. 

Attorney  work  product,  discovery.  Chapter  4 (commencing  with  Section  2018.010)  o f Title  4 of  Part  4 of  the  Code  of  Civil  Procedure. 

Auditor  General,  access  to  records  for  audit  purposes.  Sections  10527  and  10527.1. 

Auditor  General,  disclosure  of  audit  records,  Section  10525. 

Automated  forward  facing  parking  control  devices,  confidentiality  of  video  Imaging  records  from  the  devices.  Section  40240,  Vehicle 
Code. 

Automated  traffic  enforcement  system,  confidentiality  of  photographic  records  made  by  the  system.  Section  21455.5,  Vehicle  Code. 

Automobile  Insurance  Claims  Depository,  confidentiality  of  information,  Section  1876.3,  Insurance  Code. 

Automobile  Insurance,  investigation  of  fraudulent  claims,  confidential  Information,  Section  1872.8,  Insurance  Code. 

Avocado  handler  transaction  records,  confidentiality  of  Information,  Section  44984,  Food  and  Agricultural  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  3.  Effective  January  1,  2010.) 

6276.06.  0an|^  and  Corporation  Tax,  disclosure  of  Information,  Article  2 (commencing  with  Section  19542),  Chapter  7,  Part  10.2, 

Division  2,  Revenue  and  Taxation  Code. 

Bank  employees,  confidentiality  of  criminal  history  information.  Sections  777.5  and  4990,  Financial  Code. 

Bank  reports,  confidentiality  of.  Section  289,  Financial  Code. 

Basic  Property  Insurance  Inspection  and  Placement  Plan,  confidential  reports.  Section  10097,  Insurance  Code. 

Beef  Council  of  California,  confidentiality  of  fee  transactions  Information,  Section  64691.1,  Food  and  Agricultural  Code. 

Bids,  confidentiality  of.  Section  10304,  Public  Contract  Code. 

Birth,  death,  and  marriage  licenses,  confidential  Information  contained  in.  Sections  102100,  102110,  and  102230,  Health  and  Safety 
Code. 

Birth  defects,  monitoring,  confidentiality  of  Information  collected.  Section  103850,  Health  and  Safety  Code. 

Birth,  live,  confidential  portion  of  certificate.  Sections  102430,  102475,  103525,  and  103590,  Health  and  Safety  Code. 

Blood  tests,  confidentiality  of  hepatitis  and  AIDS  carriers.  Section  1603.1,  Health  and  Safety  Code. 

Blood-alcohol  percentage  test  results,  vehicular  offenses,  confidentiality  of,  Section  1804,  Vehicle  Code. 

Business  and  professions  licensee  exemption  for  social  security  number,  Section  30,  Business  and  Professions  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  4.  Effective  January  1,  2010.) 

S276i0a,  Cable  television  subscriber  Information,  confidentiality  of.  Section  637.5,  Penal  Code. 

CalFresh,  disclosure  of  Information,  Section  18909,  Welfare  and  Institutions  Code. 
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California  AIDS  Program,  personal  data,  confidentiality.  Section  120820,  Health  and  Safety  Code. 

California  Apple  Commission,  confidentiality  of  lists  of  persons.  Section  75598,  Food  and  Agricultural  Code. 

California  Apple  Commission^  confidentiality  of  proprietary  Information  from  producers  or  handlers.  Section  75633,  Food  and 
Agricultural  Code. 

California  Asparagus  Commission,  confidentiality  of  lists  of  producers,  Section  78262,  Food  and  Agricultural  Code. 

California  Asparagus  Commission,  confidentiality  of  proprietary  information  from  producers.  Section  78288,  Food  and  Agricultural 
Code. 

California  Avocado  Commission,  confidentiality  of  information  from  handlers.  Section  67094,  Food  and  Agricultural  Code. 

California  Avocado  Commission,  confidentiality  of  proprietary  information  from  handlers.  Section  67104,  Food  and  Agricultural  Code. 
California  Cherry  Commission,  confidentiality  of  proprietary  Information  from  producers,  processors,  shippers,  or  grower-handlers, 
Section  76144,  Food  and  Agricultural  Code, 

California  Children's  Services  Program,  confidentiality  of  factor  replacement  therapy  contracts.  Section  123853,  Health  and  Safety 
Code. 

California  Cut  Flower  Commission,  confidentiality  of  lists  of  producers.  Section  77963,  Food  and  Agricultural  Code. 

California  Cut  Flower  Commission,  confidentiality  of  proprietary  Information  from  producers.  Section  77988,  Food  and  Agricultural 
Code. 

California  Date  Commission,  confidentiality  of  proprietary  Information  from  producers  and  grower-handlers.  Section  77843,  Food  and 
Agricultural  Code. 

California  Egg  Commission,  confidentiality  of  proprietary  Information  from  handlers  or  distributors.  Section  75134,  Food  and 
Agricultural  Code, 

California  Forest  Products  Commission,  confidentiality  of  lists  of  persons.  Section  77589,  Food  and  Agricultural  Code. 

California  Forest  Products  Commission,  confidentiality  of  proprietary  Information  from  producers,  Section  77624,  Food  and 
Agricultural  Code. 

California  Iceberg  Lettuce  Commission,  confidentiality  of  information  from  handlers.  Section  66624,  Food  and  Agricultural  Code. 
California  Kiwifruit  Commission,  confidentiality  of  proprietary  Information  from  producers  or  handlers.  Section  68104,  Food  and 
Agricultural  Code. 

California  Navel  Orange  Commission,  confidentiality  of  proprietary  Information  from  producers  or  handlers  and  lists  of  producers  and 
handlers.  Section  73257,  Food  and  Agricultural  Code, 

California  Pepper  Commission,  confidentiality  of  lists  of  producers  and  handlers.  Section  77298,  Food  and  Agricultural  Code. 

California  Pepper  Commission,  confidentiality  of  proprietary  information  from  producers  or  handlers.  Section  77334,  Food  and 
Agricultural  Code. 

California  Pistachio  Commission,  confidentiality  of  proprietary  Information  from  producers  or  processors,  Section  69045,  Food  and 
Agricultural  Code, 

California  Salmon  Commission,  confidentiality  of  fee  transactions  records.  Section  76901.5,  Food  and  Agricultural  Code. 

California  Salmon  Commission,  confidentiality  of  request  for  list  of  commercial  salmon  vessel  operators,  Section  76950,  Food  and 
Agricultural  Code. 

California  Seafood  Council,  confidentiality  of  fee  transaction  records,  Section  78553,  Food  and  Agricultural  Code. 

California  Seafood  Council,  confidentiality  of  Information  on  volume  of  fish  landed.  Section  78575,  Food  and  Agricultural  Code. 
California  Sheep  Commission,  confidentiality  of  proprietary  Information  from  producers  or  handlers  and  lists  of  producers.  Section 
76343,  Food  and  Agricultural  Code. 

California  State  University  contract  law,  bids,  questionnaires  and  financial  statements.  Section  10763,  Public  Contract  Code. 

California  State  University  Investigation  of  Reported  Improper  Governmental  Activities  Act,  confidentiality  of  investigative  audits 
completed  pursuant  to  the  act.  Section  89574,  Education  Code. 

California  Table  Grape  Commission,  confidentiality  of  information  from  shippers.  Section  65603,  Food  and  Agricultural  Code. 

California  Tomato  Commission,  confidentiality  of  lists  of  producers,  handlers,  and  others.  Section  78679,  Food  and  Agricultural  Code. 
California  Tomato  Commission,  confidentiality  of  proprietary  Information,  Section  78704,  Food  and  Agricultural  Code. 

California  Tourism  Marketing  Act,  confidentiality  of  Information  pertaining  to  businesses  paying  the  assessment  under  the  act. 

Section  13995.54. 

California  Victim  Compensation  and  Government  Claims  Board,  disclosure  not  required  of  records  relating  to  assistance  requests 
under  Article  1 (commencing  with  Section  13950)  of  Chapter  5 of  Part  4 of  Division  3 of  Title  2,  Section  6254.17. 

California  Walnut  Commission,  confidentiality  of  lists  of  producers.  Section  77101,  Food  and  Agricultural  Code. 

California  Walnut  Commission,  confidentiality  of  proprietary  Information  from  producers  or  handlers.  Section  77154,  Food  and 
Agricultural  Code. 

California  Wheat  Commission,  confidentiality  of  proprietary  Information  from  handlers  and  lists  of  producers.  Section  72104,  Food 
and  Agricultural  Code. 

California  Wheat  Commission,  confidentiality  of  requests  for  assessment  refund.  Section  72109,  Food  and  Agricultural  Code. 

California  Wine  Commission,  confidentiality  of  proprietary  Information  from  producers  or  vintners,  Section  74655,  Food  and 
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Agricultural  Code. 

CallFornla  Wine  Grape  Commission,  confidentiality  of  proprietary  Information  from  producers  and  vintners,  Section  74955,  Food  and 
Agricultural  Code. 

(Amended  by  Stats.  2011,  Ch.  227,  Sec.  6.  Effective  January  1,  2012.) 

Cancer  registries,  confidentiality  of  Information,  Section  103885,  Health  and  Safety  Code. 

Candidate  for  local  nonpartisan  elective  office,  confidentiality  of  ballot  statement.  Section  13311,  Elections  Code. 

Child  abuse  Information,  exchange  by  multidisciplinary  personnel  teams.  Section  830,  Welfare  and  Institutions  Code. 

Child  abuse  report  and  those  making  report,  confidentiality  of.  Sections  11167  and  11167.5,  Penal  Code. 

Child  care  liability  Insurance,  confid  entlallty  of  Information,  Section  1864,  Insurance  Code. 

Child  concealer,  confidentiality  of  address.  Section  278.7,  Pbnal  Code. 

Child  custody  Investigation  report,  confidentiality  of.  Section  3111,  Family  Code. 

Child  day  care  facility,  nondisclosure  of  complaint.  Section  1596,853,  Health  and  Safety  Code. 

Child  health  and  disability  prevention,  confidentiality  of  health  screening  and  evaluation  results.  Section  124110,  Health  and  Safety 
Code. 

Child  sexual  abuse  reports,  confidentiality  of  reports  filed  In  a contested  proceeding  Involving  child  custody  or  visitation  rights, 
Section  3118,  Family  Code. 

Child  support,  confidentiality  of  Income  tax  return.  Section  3552,  Family  Code. 

Child  support,  promise  to  pay,  confidentiality  of.  Section  7614,  Family  Code. 

Childhood  lead  poisoning  prevention,  confidentiality  of  blood  lead  findings.  Section  124130,  Health  and  Safety  Code. 

Children  and  families  commission,  local,  confidentiality  of  individually  Identifiable  information.  Section  130140.1,  Health  and  Safety 
Code. 

Cigarette  tax,  confidential  Information,  Section  30455,  Revenue  and  Taxation  Code. 

Civil  actions,  delayed  disclosure  for  30  days  after  complaint  filed.  Section  482.050,  Code  of  Civil  Procedure. 

Closed  sessions,  document  assessing  vulnerability  of  state  or  local  agency  to  disruption  by  terrorist  or  other  criminal  acts, 
subdivision  (aa).  Section  6254. 

Closed  sessions,  meetings  of  local  governments,  pending  litigation.  Section  54956.9. 

Colorado  River  Board,  confidential  Information  and  records.  Section  12519,  Water  Code. 

Commercial  fishing  licensee,  confidentiality  of  records.  Section  7923,  Fish  and  Game  Code. 

Commercial  fishing  reports.  Section  8022,  Fish  and  Game  Code. 

Community  care  facilities,  confidentiality  of  client  information.  Section  1557.5,  Health  and  Safety  Code. 

Community  college  employee,  candidate  examination  records,  confidentiality  of,  Section  88093,  Education  Code. 

Community  college  employee,  notice  and  reasons  for  nonreemployment,  confidentiality.  Section  87740,  Education  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  6.  Effective  January  1,  2010.) 
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S276.12.  Conservatee,  confidentiality  of  the  conservatee's  report,  Section  1826,  Probate  Code. 

Conservatee,  estate  plan  of,  confidentiality  of.  Section  2586,  Probate  Code. 

Conservatee  with  disability,  confidentiality  of  report.  Section  1827.5,  Probate  Code. 

Conservator,  confidentiality  of  conservator's  birthdate  and  driver's  license  number.  Section  1834,  Probate  Code. 

Conservator,  supplemental  information,  confidentiality  of.  Section  1821,  Probate  Code, 

Conservatorship,  court  review  of,  confidentiality  of  report.  Section  1851,  Probate  Code. 

Consumer  fraud  Investigations,  access  to  complaints  and  investigations.  Section  26509. 

Consumption  or  utilization  of  mineral  materials,  disclosure  of.  Section -KO?.!,  Public  Resources  Code. 

Contractor,  evaluations  and  contractor  responses,  confidentiality  of.  Section  10370,  Public  Contract  Code. 

Contractor,  license  applicants,  evidence  of  financial  solvency,  confidentiality  of.  Section  7067.5,  Business  and  Professions  Code. 
Controlled  Substance  Law  violations,  confidential  Information,  Section  818.7. 

Controlled  substance  offenders,  confidentiality  of  registration  information.  Section  11594,  Health  and  Safety  Code. 

Cooperative  Marketing  Association,  confidential  Information  disclosed  to  conciliator.  Section  54453,  Food  and  Agricultural  Code. 
Coroner,  Inquests,  subpoena  duces  tecurn.  Section  27491.8. 

County  aid  and  relief  to  indIgents,  confidentiality  of  Investigation,  supervision,  relief,  and  rehabilitation  records.  Section  17006, 
Welfare  and  Institutions  Code, 

County  alcohol  programs,  confidential  information  and  records.  Section  11812,  Health  and  Safety  Code, 

County  Employees'  Retirement,  confidential  statements  and  records.  Section  31532. 

County  mental  health  system,  confidentiality  of  client  information,  Section  5610,  Welfare  and  Institutions  Code. 

County  social  services , Investigation  of  applicant,  confidentiality.  Section  18491,  Welfare  and  Institutions  Code. 

County  social  services  rendered  by  volunteers,  confidentiality  of  records  of  recipients.  Section  10810,  Welfare  and  Institutions  Code. 
County  special  commissions,  disclosure  of  health  care  peer  review  and  quality  assessment  records  not  required.  Section  14087.58, 
Welfare  and  Institutions  Code. 

County  special  commissions,  disclosure  of  records  relating  to  the  commission's  rates  of  payment  for  publicly  assisted  medical  care 
not  required.  Section  14087.58,  Welfare  and  Institutions  Code. 

Court  files,  access  to,  restricted  for  60  days,  Section  1161,2,  Code  of  Civil  Procedure, 

Court  reporters,  confidentiality  of  records  and  reporters.  Section  68525. 

Court-appointed  special  advocates,  confidentiality  of  Information  acquired  or  reviewed.  Section  105,  Welfare  and  Institutions  Code. 
Crane  employers,  previous  business  Identities,  confidentiality  of.  Section  7383,  Labor  Code. 

Credit  unions,  confidentiality  of  Investigation  and  examination  reports.  Section  14257,  Financial  Code, 

Credit  unions,  confidentiality  of  employee  criminal  history  Information,  Section  14409.2,  Financial  Code. 

Criminal  defendant.  Indigent,  confidentiality  of  request  for  funds  for  Investigators  and  experts,  Section  987.9,  Penal  Code. 

Criminal  offender  record  information,  access  to,  Sections  11076  and  13202,  Penal  Code. 

Crop  reports,  confidential,  subdivision  (e),  Section  6254. 

Customer  list  of  employment  agency,  trade  secret,  Section  16607,  Business  and  Professions  Code. 

Customer  list  of  telephone  answerl  ng  service,  trade  secret.  Section  16606,  Business  and  Professions  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  7.  Effective  January  1,  2010.) 

Dairy  Council  of  California,  confidentiality  of  ballots,  Section  64155,  Food  and  Agricultural  Code. 

Death,  report  that  physician's  or  podiatrist's  negligence  or  incompetence  may  be  cause,  confidentiality  of.  Section  802.5,  Business 
and  Professions  Code. 

Dental  hygienist  drug  and  alcohol  diversion  program,  confidentiality  of  records  pertaining  to  treatment.  Section  1966.5,  Business 
and  Professions  Code. 

Dentist  advertising  and  referral  contract  exemption.  Section  650.2,  Business  and  Professions  Code. 

Dentist,  alcohol  or  dangerous  drug  rehabilitation  and  diversion,  confidentiality  of  records,  Section  1698,  Business  and  Professions 
Code. 

Department  of  Consumer  Affairs  licensee  exemption  for  alcohol  or  dangerous  drug  treatment  and  rehabilitation  records,  Section 
156.1,  Business  and  Professions  Code. 

Department  of  Motor  Vehicles,  confidentiality  of  information  provided  by  an  Insurer,  Section  4750.4,  Vehicle  Code. 

Department  of  Motor  Vehicles,  confidentiality  of  the  home  address  of  specified  persons  In  the  records  of  the  Department  of  Motor 
Vehicles,  Section  1808.6,  Vehicle  Code. 

Developmentally  disabled  conservatee  confidentiality  of  reports  and  records,  Sections  416.8  and  416.18,  Health  and  Safety  Code. 
Developmen tally  disabled  person,  access  to  information  provided  by  family  member.  Section  4727,  Welfare  and  Institutions  Code. 
Developmentally  disabled  person  and  person  with  mental  Illness,  access  to  and  release  of  Information  about,  by  protection  and 
advocacy  agency.  Section  4903,  Welfare  and  Institutions  Code. 
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Developmentally  disabled  person,  confidentiality  of  patient  records,  state  agencies.  Section  4553,  Welfare  and  Institutions  Code. 
Oevelopmentally  disabled  person,  confidentiality  of  records  and  Information,  Sections  4514  and  4518,  Welfare  and  Institutions  Code. 
Diesel  Fuel  Tax  Information,  disclosure  prohibited,  Section  60609,  Revenue  and  Taxation  Code. 

Disability  compensation,  confidential  medical  records.  Section  2714,  Unemployment  Insurance  Code. 

Disability  Insurance,  access  to  registered  Information,  Section  789.7,  Insurance  Code. 

Discrimination  complaint  to  Division  of  Labor  Standards  Enforcement,  confidentiality  of  witnesses.  Section  98.7,  Labor  Code. 

Dispute  resolution  participants  confidentiality,  Section  471.5,  Business  and  Professions  Code. 

Division  of  Workers'  Compensation,  confidentiality  of  data  obtained  by  the  administrative  director  and  derivative  works  created  by 
the  division,  Sections  3201.5,  3201.7,  and  3201.9,  Labor  Code. 

Division  of  Workers'  Compensation,  individually  Identifla  ble  information  and  residence  addresses  obtained  or  maintained  by  the 
division  on  workers'  compensation  claims,  confidentiality  of.  Section  138.7,  Labor  Code. 

Division  of  Workers' Compensation,  Individually  Identifiable  Information  of  health  care  organization  patients,  confidentiality  of. 

Section  4600.5,  Labor  Code. 

Division  of  Workers'  Compensation,  Individual  workers'  compensation  claim  files  and  auditor's  working  papers,  confidentiality  of. 
Section  129,  Labor  Code. 

Division  of  Workers'  Compensation,  pder  review  proceedings  and  employee  medical  records,  confidentiality  of,  Section  4600,6,  Labor 
Code. 

Domestic  violence  counselor  and  victim,  confidentiality  of  communication.  Sections  1037.2  and  1037.5,  Evidence  Code. 

Driver  arrested  for  traffic  violation,  notice  of  reexamination  for  evidence  of  incapacity,  confidentiality  of,  Section  40313,  Vehicle 
Code. 

Driving  school  and  driving  Instructor  licensee  records,  confidentiality  of,  Section  11108,  Vehicle  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  8.  Effective  January  1,  2010.) 

6276,1.6,  Educational  psychologist-patient,  privileged  communication,  Section  1010.5,  Evidence  Code. 

Electronic  and  appliance  repair  dealer,  service  contractor,  financial  data  in  applications,  subdivision  (x),  Section  6254. 

Electronic  Recording  Delivery  Act  of  2004,  exemption  from  disclosure  for  computer  security  reports.  Section  27394. 

Emergency  Care  Data  Record,  exemption  from  disclosure  for  identifying  information.  Section  128736,  Health  and  Safety  Code. 
Emergency  Medical  Services  Fund,  patient  named,  Section  1797.98c,  Health  and  Safety  Code. 

Emergency  medical  technicians,  confidentiality  of  disciplinary  investigation  Information,  Section  1798.200,  Health  and  Safety  Code, 
Emergency  Medical  Technician-Paramedic  (EMT-P),  exemption  from  disclosure  for  records  relating  to  personnel  actions  against,  or 
resignation  of,  an  EMT-P  for  disciplinary  cause  or  reason.  Section  1799.112,  Health  a nd  Safety  Code. 

Eminent  domain  proceedings,  use  of  state  tax  returns.  Section  1263.520,  Code  of  Civil  Procedure. 

Employment  agency,  confidentially  of  customer  list,  Section  16607,  Business  and  Professions  Code, 

Employment  application,  nondisclosure  of  arrest  record  or  certain  convictions.  Sections  432,7  and  432.8,  Labor  Code. 

Employment  Development  Department,  furnishing  materials.  Section  307,  Unemployment  Insurance  Code. 

Enteral  nutrition  products,  confidentiality  of  contracts  by  the  State  Department  of  Health  Care  Services  with  manufacturers  of  enteral 
nutrition  products.  Section  14105.8,  Welfare  and  Institutions  Code. 

Equal  wage  rate  violation,  confidentiality  of  complaint.  Section  1197.5,  Labor  Code. 

Equalization,  State  Board  of,  prohibition  against  divulging  information.  Section  15619. 

Escrow  Agents'  Fidelity  Corporation,  confidentiality  of  examination  and  Investigation  reports.  Section  17336,  Financial  Code. 

Escrow  agents'  confidentiality  of  reports  on  violations.  Section  17414,  Financial  Code. 

Escrow  agents'  confidentiality  of  state  summary  criminal  history  Information,  Section  17414.1,  Financial  Code. 

Estate  tax,  confidential  records  and  Information,  Section  14251,  Revenue  and  Taxation  Code. 

Excessive  rates  or  complaints,  reports.  Section  1857.9,  Insurance  Code. 

Executive  Department,  closed  sessions  and  the  record  of  topics  discussed.  Sections  11126  and  11126.1. 

Executive  Department,  Investigations  and  hearings,  confidential  nature  of  Information  acquired.  Section  11183. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  9.  Effective  January  1,  2010.) 

^^76,18.  Family  Court,  records.  Section  1818,  Family  Code. 

Farm  product  processor  license,  confidentiality  of  financial  statements.  Section  55523.6,  Food  and  Agricultural  Code. 

Farm  product  processor  licensee,  confidentiality  of  grape  purchases.  Section  55601,5,  Food  and  Agricultural  Code. 

Fee  payer  Information,  prohibition  against  disclosure  by  Board  of  Equalization  and  others.  Section  55381,  Revenue  and  Taxation 
Code. 

Financial  Institutions,  Issuance  of  securities,  reports  and  records  of  state  agencies,  subdivision  (d).  Section  6254. 

Financial  statements  of  Insurers,  confidentiality  of  Information  received.  Section  925.3,  Insurance  Code. 
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Financial  statements  and  questionnaires,  of  prospective  bidders  for  the  state,  confidentiality  of.  Section  10165,  Public  Contract  Code. 
Financial  statements  and  questionnaires,  of  prospective  bidders  for  California  State  University  contracts,  confidentiality  of.  Section 
10763,  Public  Contract  Code. 

Firearms,  centralized  list  of  exempted  federal  firearms  licensees,  disclosure  of  information  compiled  from.  Sections  24850  to  24890, 
inclusive.  Penal  Code. 

Firearms,  centralized  list  of  dealers  and  licensees,  disclosure  of  Information  compiled  from,  Sections  26700  to  26915,  Inclusive,  Penal 
Code. 

Firearm  license  applications,  subdivision  (u).  Section  6254. 

Firearm  sale  or  transfer,  confidentiality  of  records,  Chapter  5 (commencing  with  Section  28050)  of  Division  6 of  Title  4 of  Part  6, 

Penal  Code. 

Fishing  and  hunting  licenses,  confidentiality  of  names  and  addresses  contained  In  records  submitted  to  the  Department  of  Fish  and 
Game  to  obtain  recreational  fishing  and  hunting  licenses,  Section  1050.6,  Fish  and  Game  Code. 

Foreign  marketing  of  agricultural  products,  confidentiality  of  financial  Information,  Section  58577,  Food  and  Agricultural  Code. 

Forest  fires,  anonymity  of  informants.  Section  4417,  Public  Resources  Code. 

Foster  homes,  identifying  Information,  Section  1536,  Health  and  Safety  Code. 

Franchise  Tax  Boa  rd,  access  to  Franchise  Tax  Board  Information  by  the  State  "Department  of  Social  Services,  Section  11025,  Welfare 
and  Institutions  Code. 

Franchise  Tax  Board,  auditing,  confidentiality  of.  Section  90005, 

Franchises,  applications,  and  reports  filed  with  Commissioner  of  Corporations,  disclosure  and  withholding  from  public  inspection. 
Section  31504,  Corporations  Code. 

Fur  dealer  licensee,  confidentiality  of  records.  Section  4041,  Fish  and  Game  Code. 

(Amended  (as  amended  by  Stats.  2010,  Ch.  1 78)  by  Stats.  201 1,  Ch.  227,  Sec.  8.  Effective  January  1,  2012.  Operative  January  1,  2012,  pursuant 
to  Stats.  2010,  Ch.  178,  Sec.  107.) 

6278.22.  Gambling  Control  Act,  exemption  from  disclosure  for  records  of  the  California  Gambling  Control  Commission  and  the 
Department  of  Justice,  Sections  19819  and  19821,  Business  and  Professions  Code. 

Genetically  Handicapped  Person's  Program,  confidentiality  of  factor  replacement  therapy  contracts,  Section  125191,  Health  and 
Safety  Code. 

Governor,  correspondence  of  and  to  Governor  and  Governor's  office,  subdivision  (I),  Section  6254. 

Governor,  transfer  of  public  records  In  control  of,  restrictions  on  public  access.  Section  6268, 

Grand  jury,  confidentiality  of  request  for  special  counsel.  Section  936.7,  Penal  Code. 

Grand  jury,  confidentiality  of  transcription  of  Indictment  or  accusation.  Section  938.1,  Penal  Code. 

Group  Insurance,  public  employees.  Section  53202,25. 

Guardian,  confidentiality  of  report  used  to  check  ability.  Section  2342,  Probate  Code. 

Guardianship,  confidentiality  of  report  regarding  the  suitability  of  the  proposed  guardian.  Section  1543,  Probate  Code. 

Guardianship,  disclosure  of  report  and  recommendation  concerning  proposed  guardianship  of  person  or  estate.  Section  1513, 

Probate  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  11.  Effective  January  1,  2010.) 

6276.24.  Hazardous  substance  tax  Information,  prohibition  against  disclosure.  Section  43651,  Revenue  and  Taxation  Code. 

Hazardous  waste  control,  business  plans,  public  Inspection,  Section  25506,  Health  and  Safety  Code. 

Hazardous  waste  control,  notice  of  unlawful  hazardous  waste  disposal.  Section  25180.5,  Health  and  Safety  Code. 

Hazardous  waste  control,  trade  secrets,  disclosure  of  information.  Sections  25511  and  25538,  Health  and  Safety  Code. 

Hazardous  waste  control,  trade  secrets,  procedures  for  release  of  information.  Section  25358.2,  Health  and  Safety  Code. 

Hazardous  waste  generate  r report,  protection  of  trade  secrets.  Sections  25244.21  and  25244.23,  Health  and  Safety  Code. 

Hazardous  waste  llcensehoider  disclosure  statement,  confidentiality  of.  Section  25186.5,  Health  and  Safety  Code. 

Hazardous  waste  recycling.  Information  clearing  house,  confidentiality  of  trade  secrets.  Section  25170,  Health  and  Safety  Code. 
Hazardous  waste  recycling,  list  of  specified  hazardous  wastes,  trade  secrets.  Section  25175,  Health  and  Safety  Code. 

Hazardous  waste  recycling,  trade  secrets,  confidential  nature.  Sections  25173  and  25180.5,  Health  and  Safety  Code. 

Healing  arts  licensees,  central  files,  confidentiality.  Section  800,  Business  and  Professions  Code. 

Health  authorities,  special  county,  confidentiality  of  records.  Sections  14087.35,  14087.36,  and  14087.38,  Welfare  and  Institutions 
Code. 

Health  care  provider  disciplinary  proceeding,  confidentiality  of  documents,  Section  805.1,  Business  and  Professions  Code. 

Health  care  service  pla  ns,  review  of  quality  of  care,  privileged  communlcatlons,-Sectlons  1370  and  1380,  Health  and  Safety  Code. 
Health  commissions,  special  county,  confidentiality  of  peer  review  proceedings,  rates  of  payment,  and  trade  secrets.  Section 
14087.31,  Welfare  and  Institutions  Code. 

Health  facilities,  patient's  rights  of  confidentiality,  subdivision  (c)  of  Section  128745  and  Sections  128735,  128736,  128737,  128755, 
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and  128765,  Health  and  Safety  Code. 

Health  personnel,  data  collection  by  the  Office  of  Statewide  Health  Planning  and  Development,  confidentiality  of  Information  on 
Individual  licentiates.  Section  127780,  Health  and  Safety  Code. 

Health  plan  governed  by  a county  board  of  supervisors,  exemption  from  disclosure  for  records  relating  to  provider  rates  or  payments 
for  a three-year  period  after  execution  of  the  provider  contract.  Sections  6254.22  and  54956.87. 

Hereditary  Disorders  Act,  legislative  flndlng  and  declaration,  confidential  Information,  Sections  124975  and  124980,  Health  and 
Safety  Code. 

Hereditary  Disorders  Act,  rules,  regulations,  and  standards,  breach  of  confidentiality.  Section  124980,  Health  and  Safety  Code. 

HIV,  disclosures  to  blood  banks  by  department  or  county  health  officers.  Section  1603.1,  Health  and  Safety  Code. 

Home  address  of  public  employees  and  officers  In  Department  of  Motor  Vehicles,  records,  confidentiality  of,  Sections  1808,2  and 
1808.4,  Vehicle  Code. 

Horse  racing,  horses,  blood  or  urine  test  sample,  confidentiality.  Section  19577,  Business  and  Professions  Code. 

Hospital  district  and  municipal  hospital  records  relating  to  contracts  with  Insurers  and  service  plans,  subdivision  (t).  Section  6254. 
Hospital  final  accreditation  report,  subdivision  (s).  Section  6254. 

Housing  authorities,  confidentiality  of  rosters  of  tenants,  Section  34283,  Health  and  Safety  Code. 

Housing  authorities,  confidentiality  of  applications  by  prospective  or  current  tenants.  Section  34332,  Health  and  Safety  Code. 
(Amended  by  Stats.  2009,  Ch.  584,  Sec.  12.5.  Effective  January  1,  2010.) 

6276,26,  Improper  governmental  activities  reporting,  confidentiality  of  Identity  of  person  providing  Information,  Section  8547.5. 
Improper  governmental  activities  reporting,  disclosure  of  information.  Section  8547.6. 

Industrial  loan  companies,  confidentiality  of  financial  information.  Section  18496,  Financial  Code, 

Industrial  loan  companies,  confidentiality  of  Investigation  and  examination  reports.  Section  18394,  Financial  Code. 

Influenza  vaccine,  trade  secret  Information  and  Information  relating  to  recipient  of  vaccine.  Section  120155,  Health  and  Safety  Code. 
In  forma  pauperis  litigant,  rules  governing  confidentiality  of  financial  Information,  Section  68511.3. 

Infrastructure  Information,  exemption  from  disclosure  for  information  voluntarily  submitted  to  the  Office  of  Emergency  Services, 
subdivision  (ab).  Section  6254. 

In-Home  Supportive  Services  Program,  exemption  from  disclosure  for  information  regarding  persons  paid  by  the  state  to  provide 
In-home  supportive  services.  Section  6253.2. 

Initiative,  referendum,  recall,  and  other  petitions,  confidentiality  of  names  of  signers,  Section  6253.5, 

Insurance  claims  analysis,  confidentiality  of  Information,  Section  1875.16,  Insurance  Code. 

Insurance  Commissioner,  confidential  Information,  Sections  735.5,  1067.11,  1077.3,  and  12919,  Insurance  Code. 

Insurance  Commissioner,  Informal  conciliation  of  complaints,  confidential  communications.  Section  1858,02,  Insurance  Code. 
Insurance  Commissioner,  information  from  examination  or  Investigation,  confidentiality  of.  Sections  1215.7,  1433,  and  1759.3, 
Insurance  Code. 

Insurance  Commissioner,  writings  filed  with  nondisclosure.  Section  855,  Insurance  Code, 

Insurance  fraud  reporting,  Information  acquired  not  part  of  public  record.  Section  1873,1,  Insurance  Code. 

Insurance  licensee,  confidential  Information,  Section  1666,5,  Insurance  Code, 

Insurer  application  Information,  confidentiality  of.  Section  925,3,  Insurance  Code. 

Insurer  financial  analysis  ratios  and  examination  synopses,  confidentiality  of.  Section  933,  Insurance  Code. 

Department  of  Resources  Recycling  and  Recovery  Information,  prohibition  against  disclosure.  Section  45982,  Revenue  and  Taxation 
Code. 

International  wills,  confidentiality  of  registration  Information  filed  with  the  Secretary  of  State,  Section  6389,  Probate  Code. 
Intervention  In  regulatory  and  ratemaking  proceedings,  audit  of  customer  seeking  and  award.  Section  1804,  Public  Utilities  Code. 
Investigation  and  security  records,  exemption  from  disclosure  for  records  of  the  Attorney  General,  the  Department  of  Justice,  the 
Office  of  Emergency  Services,  and  state  and  local  police  agencies,  subdivision  {Q,  Section  6254. 

Investigative  consumer  reporting  agency,  limitations  on  furnishing  an  investigative  consumer  report.  Section  1786.12,  Civil  Code. 
(Amended  by  Stats.  2013,  Ch.  352,  Sec.  108.  Effective  September  26,  2013.  Operative  July  1,  2013,  by  Sec.  543  of  Ch.  352.) 

6276  j8_.  Joint  Legislative  Ethics  Committee,  confidentiality  of  reports  and  records.  Section  8953, 

Judicial  candidates,  confidentiality  of  communications  concerning.  Section  12011.5. 

Judicial  proceedings,  confidentiality  of  employer  records  of  employee  absences.  Section  230.2,  Labor  Code. 

Jurors'  lists,  lists  of  registered  voters  and  licensed  drivers  as  source  for.  Section  197,  Code  of  Civil  Procedure. 

Juvenile  court  proceedings  to  adjudge  a person  a dependent  child  of  court,  sealing  records  of.  Section  389,  Welfare  and  Institutions 
Code. 

Juvenile  criminal  records,  dissemination  to  schools.  Section  828.1,  Welfare  and  Institutions  Code. 

Juvenile  delinquents,  notification  of  chief  of  police  or  sheriff  of  escape  of  minor  from  secure  detention  facility.  Section  1155,  Welfare 
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and  Institutions  Code. 

Labor  dispute.  Investigation  and  mediation  records,  confidentiality  of.  Section  65,  Labor  Code. 

Lanterman-Petris-Short  Act,  mental  health  services  recipients,  confidentiality  of  information  and  records,  mental  health  advocate. 
Sections  5540,  5541,  5542,  and  5550,  Welfare  and  Institutions  Code. 

Law  enforcement  vehicles,  registration  disclosure.  Section  5003,  Vehicle  Code. 

Legislative  Counsel  records,  subdivision  (m).  Section  6254. 

Library  circulation  records  and  other  materials,  subdivision  (I),  Section  6254  and  Section  6267. 

Life  and  disability  insurers,  actuarial  information,  confidentiality  of.  Section  10489.15,  Insurance  Code. 

Litigation,  confidentiality  of  settlement  Information,  Section  68513. 

Local  agency  legislative  body,  closed  sessions,  disclosure  of  materials.  Section  54956.9. 

Local  government  employees,  confidentiality  of  records  and  claims  relating  to  group  Insurance,  Section  53202,25. 

Local  summary  criminal  history  Information,  confidentiality  of.  Sections  13300  a nd  13305,  Penal  Code. 

Local  agency  legislative  body,  closed  session,  nondisclosure  of  minute  book,  Section  54957.2. 

Local  agency  legislative  body,  meeting,  disclosure  of  agenda.  Section  54957.5. 

Long-term  health  facilities,  confidentiality  of  complaints  against.  Section  1419,  Health  and  Safety  Code. 

Long-term  health  facilities,  confidentiality  of  records  retained  by  State  Department  of  Public  Health,  Section  1439,  Health  and  Safety 
Code. 

Los  Angeles  County  Tourism  Marketing  Commission,  confidentiality  of  Information  obtained  from  businesses  to  determine  their 
assessment.  Section  13995.108. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  14.  Effective  January  1,  2010.) 

S276.30,  Managed  care  health  plans,  confidentiality  of  proprietary  information.  Section  14091,3,  Welfare  and  Institutions  Code. 
Managed  Risk  Medical  Insurance  Board,  negotiations  with  entitles  contracting  or  seeking  to  contract  with  the  board,  subdivisions  (v) 
and  (y)  of  Section  6254. 

Mandated  blood  testing  and  confidentiality  to  protect  public  health,  prohibition  against  compelling  identification  of  test  subjects. 
Section  120975,  Health  and  Safety  Code. 

Mandated  blood  testing  and  confidentiality  to  protect  public  health,  unauthorized  disclosures  of  Identification  of  test  subjects. 
Sections  1603.1,  1603.3,  and  121022,  Health  and  Safety  Code. 

Mandated  blood  testing  and  confidentiality  to  protect  public  health,  disclosure  to  patient's  spouse,  sexual  partner,  needle  sharer,  or 
county  health  officer,  Section  121015,  Health  and  Safety  Code. 

Manufactured  home,  mobllehome,  floating  home,  confidentiality  of  home  address  of  registered  owner.  Section  18081,  Health  and 
Safety  Code, 

Marital  confidential  communications.  Sections  980,  981,  982,  983,  984,  985,  986,  and  987,  Evidence  Code. 

Market  reports,  confidential,  subdivision  (e).  Section  6254, 

Marketing  of  commodities,  confidentiality  of  financial  Information,  Section  58781,  Food  and  Agricultural  Code. 

Marketing  orders,  confidentiality  of  processors'  or  distributors'  Information,  Section  59202,  Food  and  Agricultural  Code, 

Marriage,  confidential,  certificate.  Section  511,  Family  Code. 

Medl-Cal  Benefits  Program,  confidentiality  of  information,  Section  14100.2,  Welfare  and  Institutions  Code. 

Medi-Cal  Benefits  Program,  Request  of  Department  for  Records  of  Information,  Section  14124.89,  Welfare  and  Institutions  Code. 
Medl-Cal  Fraud  Bureau,  confidentiality  of  complaints.  Section  12528. 

Medl-Cal  managed  care  program,  exemption  from  disclosure  for  financial  and  utilization  data  submitted  by  Medi-Cal  managed  care 
health  plans  Co  establish  rates.  Section  14301,1,  Welfare  and  Institutions  Code. 

Medl-Cal  program,  exemption  from  disclosure  for  best  price  contracts  between  the  State  Department  of  Health  Care  Services  and 
drug  manufacturers.  Section  14105.33,  Welfare  and  Institutions  Code. 

Medical  Information,  disclosure  by  provider  unless  prohibited  by  patient  in  writing.  Section  56.16,  Civil  Code. 

Medical  Information,  types  of  Information  not  subject  to  patient  prohibition  of  disclosure.  Section  56.30,  Civil  Code. 

Medical  and  other  hospital  committees  and  peer  review  bodies,  confidentiality  of  records.  Section  1157,  Evidence  Code. 

Medical  or  dental  licensee,  action  for  revocation  or  suspension  due  to  Illness,  report,  confidentiality  of.  Section  828,  Business  and 
Professions  Code. 

Medical  or  dental  licensee,  disciplinary  action,  denial  or  termination  of  staff  privileges,  report,  confidentiality  of.  Sections  805,  805.1, 
and  805.5,  Business  and  Professions  Code. 

Meetings  of  state  agencies,  disclosure  of  agenda.  Section  11125.1, 

Mentally  abnormal  sex  offender  committed  to  state  hospital,  confidentiality  of  records.  Section  4135,  Welfare  and  Institutions  Code. 
Mentally  disordered  and  developmentally  disabled  offenders,  access  to  criminal  histories  of.  Section  1620,  Penal  Code. 

Mentally  disordered  persons,  court-ordered  evaluation,  confidentiality  of  reports.  Section  5202,  Welfare  and  Institutions  Code. 
Mentally  disordered  or  mentally  III  person,  confidentiality  of  written  consent  to  detainment.  Section  5326.4,  Welfare  and  Institutions 
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Code. 

Mentally  disordered  or  mentally  III  person,  voluntarily  or  Involuntarily  detained  a nd  receiving  services,  confidentiality  of  records  and 
Information,  Sections  5328,  5328.15,  5328.2,  5328.4,  5328.8,  and  5328.9,  Welfare  and  Institutions  Code. 

Mentally  disordered  or  mentally  III  person,  weapons  restrictions,  confidentiality  of  Information  about.  Section  8103,  Welfare  and 
Institutions  Code. 

Milk  marketing,  confidentiality  of  records.  Section  61443,  Food  and  Agricultural  Code. 

Milk  product  certification,  confidentiality  of,  Section  62121,  Food  and  Agricultural  Code. 

Milk,  market  milk,  confidential  records  and  reports.  Section  62243,  Food  and  Agricultural  Code. 

Milk  product  registration,  confidentiality  of  information.  Section  38946,  Food  and  Agricultural  Code. 

Milk  equalization  pool  plan,  confidentiality  of  producers'  voting,  Section  62716,  Food  and  Agricultural  Code. 

Mining  report,  confidentiality  of  report  containing  Information  relating  to  mineral  production,  reserves,  or  rate  of  depletion  of  mining 
operation.  Section  2207,  Public  Resources  Code. 

Minor,  criminal  proceeding  testimony  closed  to  public.  Section  859.1,  Penal  Code. 

Minors,  material  depicting  sexual  conduct,  records  of  suppliers  to  be  kept  and  made  available  to  law  enforcement.  Section  1309.5, 
Labor  Code. 

Misdemeanor  and  felony  reports  by  police  chiefs  and  sheriffs  to  Department  of  Justice,  confidentiality  of,  Sections  11107  and 
11107.5,  Penal  Code. 

Monetary  Instrument  transaction  records,  confidentiality  of,  Section  14167,  Penal  Code. 

Missing  persons'  Information,  disclosure  of.  Sections  14201  and  14203,  Penal  Code. 

Morbidity  and  mortality  studies,  confidentiality  of  records.  Section  100330,  Health  and  Safety  Code. 

Motor  vehicle  accident  reports,  disclosure.  Sections  16005,  20012,  and  20014,  Vehicle  Code. 

Motor  vehicles,  department  of,  public  records,  exceptions.  Sections  1808  to  1808.7,  inclusive.  Vehicle  Code. 

Motor  vehicle  insurance  fraud  reporting,  confidentiality  of  Information  acquired.  Section  1874.3,  Insurance  Code. 

Motor  vehicle  liability  Insurer,  data  reported  to  Department  of  Insurance,  confidentiality  of.  Section  11628,  Insurance  Code. 
Multijurisdictional  drug  law  enforcement  agency,  closed  sessions  to  discuss  criminal  Investigation,  Section  54957.8. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  15.  Effective  January  1,  2010.) 

6276^32.  Narcotic  addict  outpatient  revocation  proceeding,  confidentiality  of  reports.  Section  3152.5,  Welfare  and  Institutions  Code. 
Narcotic  and  drug  abuse  patients,  confidentiality  of  records.  Section  11845.5,  Health  and  Safety  Code. 

Native  American  graves,  cemeteries  and  sacred  places,  records  of,  subdivision  (r).  Section  6254. 

Notary  public,  confidentiality  of  application  for  appointment  and  commission.  Section  8201.5. 

Nurse,  alcohol  or  dangerous  drug  diversion  and  rehabilitation  records,  confidentiality  of.  Section  2770.12,  Business  and  Professions 
Code. 

Obscene  matter,  defense  of  scientific  or  other  purpose,  confidentiality  of  recipients.  Section  311.8,  Penal  Code. 

Occupational  safety  and  health  Investigations,  confidentiality  of  complaints  and  complainants.  Section  6309,  Labor  Code. 
Occupational  safety  and  health  Investigations,  confidentiality  of  trade  secrets.  Section  6322,  Labor  Code. 

Official  Information  acquired  In  confidence  .by  public  employee,  disclosure  of.  Sections  1040  and  1041,  Evidence  Code. 

Oil  and  gas,  confidentiality  of  proposals  for  the  drilling  of  a well.  Section  3724.4,  Public  Resources  Code. 

Oil  and  gas,  disclosure  of  onshore  and  offshore  exploratory  well  records.  Section  3234,  Public  Resources  Code. 

Oil  and  gas,  disclosure  of  well  records.  Section  3752,  Public  Resources  Code. 

Oil  and  gas  leases,  surveys  for  permits,  confidentiality  of  information.  Section  6826,  Public  Resources  Code. 

ON  spill  feepayer  Information,  prohibition  against  disclosure.  Section  46751,  Revenue  and  Taxation  Code. 

Older  adults  receiving  county  services,  providing  Information  between  county  agencies,  confidentiality  of,  Section  9401,  Welfare  and 
Institutions  Code. 

Organic  food  certification  organization  records,  release  of.  Section  110845,  Health  and  Safety  Code. 

Osteopathic  physician  and  surgeon,  rehabilitation  and  diversion  records,  confidentiality  of.  Section  2369,  Business  and  Professions 
Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  16.  Effective  January  1,  2010.) 

627, 6.34.  Parole  revocation  proceedings,  confidentiality  of  Information  In  reports.  Section  3063.5,  Penal  Code. 

Passenger  fishing  boat  licenses,  records.  Section  7923,  Fish  and  Game  Code. 

Paternity,  acknowledgement,  confidentiality  of  records.  Section  102760,  Health  and  Safety  Code. 

Patient-physician  confidential  communication.  Sections  992  and  994,  Evidence  Code. 

Patient  records,  confidentiality  of.  Section  123135,  Health  and  Safety  Code. 

Payment  Instrument  licensee  records.  Inspection  of.  Section  33206,  Financial  Code. 
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Payroll  records,  confidentiality  of,  Section  1776,  Labor  Code. 

Peace  officer  personnel  records,  confidentiality  of.  Sections  832.7  and  832.8,  Penal  Code. 

Penitential  communication  between  penitent  and  clergy.  Sections  1032  and  1033,  Evidence  Code. 

Personal  Care  Services  Program,  exemption  from  disclosure  for  Information  regarding  persons  paid  by  the  state  to  provide  personal 
care  services,  Section  6253.2. 

Personal  Income  Tax,  disclosure  of  information,  Article  2 (commencing  with  Section  19542),  Chapter  7,  Part  10.2,  Division  2, 

Revenue  and  Taxation  Code. 

Personal  information.  Information  Practices  Act,  prohibitions  against  disclosure  by  state  agencies.  Sections  1798.24  and  1798.75, 

Civil  Code. 

Personal  information,  subpoena  of  records  containing.  Section  1985.4,  Code  of  Civil  Procedure. 

Personal  representative,  confidentiality  of  personal  representative's  birth  date  and  driver's  license  number,  Section  8404,  Probate 
Code. 

Personnel  Administration,  Department  of,  confidentiality  of  pay  data  furnished  to,  Section  19826,5. 

Petition  signatures.  Section  18650,  Elections  Code. 

Petroleum  supply  and  pricing,  confidential  information.  Sections  25364  and  25366,  Public  Resources  Code. 

Pharmacist,  alcohol  or  dangerous  drug  diversion  and  rehabilitation  records,  confidentiality  of,  Section  4372,  Business  and  Professions 
Code. 

Physical  therapist  or  assistant,  records  of  dangerous  drug  or  alcohol  diversion  and  rehabilitation,  confidentiality  of,  Section  2667, 

Business  and  Professions  Code. 

Physical  or  mental  condition  or  conviction  of  controlled  substance  offense,  records  In  Department  of  Motor  Vehicles,  confidentiality 
of.  Section  1808.5,  Vehicle  Code. 

Physician  and  surgeon,  rehabilitation  and  diversion  records,  confidentiality  of.  Section  2355,  Business  and  Professions  Code. 

Physician  assistant,  alcohol  or  dangerous  drug  diversion  and  rehabilitation  records,  confidentiality  of.  Section  3534.7,  Business  and 
Professions  Code, 

Physician  competency  examination,  confidentiality  of  reports.  Section  2294,  Business  and  Professions  Code. 

Physicians  and  surgeons,  confidentiality  of  reports  of  patients  with  a lapse  of  consclousness  dlsorder,  Section  103900,  Health  and 
Safety  Code, 

Physician  Services  Account,  confidentiality  of  patient  names  In  claims,  Section  16956,  Welfare  and  Institutions  Code. 

Pilots,  confidentiality  of  personal  Information,  Section  1157,1,  Harbors  and  Navigation  Code. 

Pollution  Control  Financing  Authority,  financial  data  submitted  to,  subdivision  (o).  Section  6254. 

Postmortem  or  autopsy  photos,  Section  129,  Code  of  Civil  Procedure. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  17.  Effective  January  1,  2010.) 

^27S.36.  Pregnancy  tests  by  local  public  health  agencies,  confidentiality  of.  Section  123380,  Health  and  Safety  Code. 

Pregnant  women,  confidentiality  of  blood  tests.  Section  125105,  Health  and  Safety  Code. 

Prehospital  emergency  medical  care,  release  of  Information,  Sections  1797,188  and  1797,189,  Health  and  Safety  Code. 

Prenatal  syphilis  tests,  confidentiality  of,  Section  120705,  Health  and  Safety  Code. 

Prescription  drug  discounts,  confidentiality  of  corporate  proprietary  Information,  Section  130506,  Health  and  Safety  Code, 

Prisoners,  behavioral  research  on,  confidential  personal  Information,  Section  3515,  Penal  Code. 

Prisoners,  confidentiality  of  blood  tests.  Section  7530,  Penal  Code. 

Prisoners,  medical  testing,  confidentiality  of  records.  Sections  7517  and  7540,  Penal  Code. 

Prisoners,  transfer  from  county  facility  for  mental  treatment  and  evaluation,  confidentiality  of  written  reasons.  Section  4011.6,  Penal 
Code. 

Private  Industry  wage  data  collected  by  public  entity,  confidentiality  of.  Section  6254.6. 

Private  railroad  car  tax,  confidentiality  of  Information,  Section  11655,  Revenue  and  Taxation  Code. 

Probate  referee,  disclosure  of  materials.  Section  8908,  Probate  Code, 

Probation  officer  reports,  Inspection  of.  Section  1203,05,  Penal  Code. 

Produce  dealer,  confidentiality  of  financial  statements.  Section  56254,  Food  and  Agricultural  Code, 

Products  liability  Insurers,  transmission  of  Information,  Section  1857.9,  Insurance  Code. 

Professional  corporations,  financial  statements,  confidentiality  of.  Section  13406,  Corporations  Code. 

Property  on  loan  to  museum,  notice  of  Intent  to  preserve  an  Interest  In,  not  subject  to  disclosure.  Section  1899.5,  Civil  Code. 

Property  taxation,  confidentiality  of  change  of  ownership,  Section  481,  Revenue  and  Taxation  Code. 

Property  taxation,  confidentiality  of  exemption  claims.  Sections  63,1,  69.5,  and  408.2,  Revenue  and  Taxation  Code. 

Property  taxation,  confidentiality  of  property  information.  Section  15641,  Government  Code  and  Section  833,  Revenue  and  Taxation 
Code. 

Proprietary  Information,  availability  only  to  the  director  and  other  persons  authorized  by  the  operator  and  the  owner.  Section  2778, 
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Public  Resources  Code. 

Psychologist  and  client,  confidential  relations  and  communications,  Section  2918,  Business  and  Professions  Code. 
Psychotherapist-patient  confidential  communication.  Sections  1012  and  1014,  Evidence  Code. 

Public  employees'  home  addresses  and  telephone  numbers,  confidentiality  of.  Section  6254.3. 

Public  Employees'  Medical  and  Hospital  Care  Act,  confidentiality  of  data  relating  to  health  care  services  rendered  by  participating 
hospitals  to  members  and  annuitants.  Section  22854.5. 

Public  Employees'  Retirement  System,  confidentiality  of  data  filed  by  member  or  beneficiary  with  board  of  administration.  Section 
20134. 

Public  Investment  funds,  exemption  from  disclosure  for  records  regarding  alternative  Investments,  Section  6254.26. 

Public  school  employees  organization,  confidentiality  of  proof  of  majority  support  submitted  to  Public  Employment  Relations  Board, 
Sections  3544,  3544.1,  and  3544.5. 

Public  social  services,  confidentiality  of  digest  of  decisions.  Section  10964,  Welfare  and  Institutions  Code. 

Public  social  services,  confidentiality  of  Information  regarding  child  abuse  or  elder  or  dependent  persons  abuse,  Section  10850.1, 
Welfare  and  Institutions  Code. 

Public  social  services,  confidentiality  of  Information  regarding  eligibility.  Section  10850.2,  Welfare  and  Institutions  Code. 

Public  social  services,  confidentiality  of  records.  Section  10850,  Welfare  and  Institutions  Code. 

Public  social  services,  disclosure  of  Information  to  law  enforcement  agencies.  Section  10850.3,  Welfare  and  Institutions  Code. 

Public  social  services,  disclosure  of  Information  to  law  enforcement  agencies  regarding  deceased  applicant  or  recipient.  Section 
10850.7,  Welfare  and  Institutions  Code. 

Public  utilities,  confidentiality  of  Information,  Section  583,  Public  Utilities  Code. 

Pupil,  confidentiality  of  personal  information.  Section  45345,  Education  Code. 

Pupil  drug  and  alcohol  use  questionnaires,  confidentiality  of,  Section  11605,  Health  and  Safety  Code. 

Pupil,  expulsion  hearing,  disclosure  of  testimony  of  witness  and  closed  session  of  district  board.  Section  48918,  Education  Code. 
Pupil,  personal  Information  disclosed  to  school  counselor,  confidentiality  of,  Section  49602,  Education  Code. 

Pupil  record  contents,  records  of  administrative  hearing  to  change  contents,  confidentiality  of,  Section  49070,  Education  Code. 

Pupil  records,  access  authorized  for  specified  parties.  Section  49076,  Education  Code. 

Pupil  records,  disclosure  In  hearing  to  dismiss  or  suspend  school  employee.  Section  44944.1,  Education  Code. 

Pupil  records,  release  of  directory  Information  to  private  entities.  Sections  49073  and  49073.5,  Education  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  18.  Effective  January  1,  2010.) 
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5276.38.  Radioactive  materials,  dissemination  of  information  about  transportation  of,  Section  33002,  Vehicle  Code. 

Railroad  infrastructure  protection  program,- disclosure  not  required  for  risk  assessments  filed  with  the  Public  Utilities  Commission,  the 
Director  of  Emergency  Services,  or  the  Office  of  Emergency  Services,  Section  6254.23, 

Real  estate  broker,  annual  report  to  Bureau  of  Real  Estate  of  financial  information,  confidentiality  of.  Section  10232.2,  Busines  s and 
Professions  Code. 

Real  property,  acquisition  by  state  or  local  government,  information  relating  to  feasibility,  subdivision  (h).  Section  6254. 

Real  property,  change  In  ownership  statement,  confidentiality  of,  Section  27280, 

Records  of  contract  purchasers,  Inspection  by  public  prohibited.  Section  85,  Military  and  Veterans  Code. 

Registered  public  obligations,  inspection  of  records  of  security  Interests  In,  Section  5060, 

Registration  of  exempt  vehicles,  nondisclosure  of  name  of  person  Involved  In  alleged  violation.  Section  5003,  Vehicle  Code. 
Rehabilitation,  Department  of,  confidential  information.  Section  19016,  Welfare  and  Institutions  Code. 

Reinsurance  intermediary-broker  license  information,  confidentiality  of.  Section  1781.3,  Insurance  Code. 

Relocation  assistance,  confidential  records  submitted  to  a public  entity  by  a business  or  farm  operation.  Section  7262. 

Rent  control  ordinance,  confidentiality  of  information  concerning  accommodations  sought  to  be  withdrawn  from.  Section  7060.4. 
Report  of  probation  officer.  Inspection,  copies.  Section  1203.05,  Penal  Code. 

Repossession  agency  licensee  application,  confidentiality  of  information.  Sections  7503,  7504,  and  7506.5,  Business  and  Professions 
Code. 

Reproductive  health  facilities,  disclosure  not  required  for  personal  Information  regarding  employees,  volunteers,  board  members, 
owners,  partners,  officers,  and  contractors  of  a reproductive  health  services  facility  who  have  provided  requisite  notification.  Section 
6254.18. 

Residence  address  in  any  record  of  Department  of  Housing  and  Community  Development,  confidentiality  of,  Section  6254.1. 

Residence  address  In  any  record  of  Department  of  Motor  Vehicles,  confidentiality  of.  Section  6254,1,  Government  C ode,  and  Section 
1808.21,  Vehicle  Code. 

Residence  and  mailing  addresses  in  records  of  Department  of  Motor  Vehicles,  confidentiality  of,  Section  1810.7,  Vehicle  Code. 
Residential  care  facilities,  confidentiality  of  resident  Information,  Section  1568.08,  Health  and  Safety  Code, 

Residential  care  facilities  for  the  elderly,  confidentiality  of  client  Information,  Section  1569,315,  Health  and  Safety  Code. 

Respiratory  care  practitioner,  professional  competency  examination  reports,  confidentiality  of.  Section  3756,  Business  and 
Professions  Code. 

Restraint  of  trade,  civil  action  by  district  attorney,  confidential  memorandum.  Section  16750,  Business  and  Professions  Code. 

Reward  by  governor  for  information  leading  to  arrest  and  conviction,  confidentiality  of  person  supplying  information,  Section  1547, 
Penal  Code, 

Safe  surrender  site,  confidentiality  of  Information  pertaining  to  a parent  or  individual  surrendering  a child.  Section  1255.7,  Health 
and  Safety  Code. 

(Amended  by  Stats.  2013,  Ch.  352,  Sec.  109.  Effective  September  26,  2013.  Operative  July  1,  2013,  by  Sec.  543  ofCh.  352.) 

6276.40,  Sales  and  use  tax,  disclosure  of  Information,  Section  7056,  Revenue  and  Taxation  Code. 

Santa  Barbara  Regional  Health  Authority,  exemption  from  disclosure  for  records  maintained  by  the  authority  regarding  negotiated 
rates  for  the  California  Medical  Assistance  Program,  Section  14499,6,  Welfare  and  Institutions  Code. 

Savings  association  employees,  disclosure  of  criminal  history  Information,  Section  6525,  Financial  Code. 

Savings  associations.  Inspect  Ion  of  records  by  shareholders.  Section  6050,  Financial  Code. 

School  district  governing  board,  disciplinary  action,  disclosure  of  pupil  information,  Section  35146,  Education  Code, 

School  employee,  merit  system  examination  records,  confidentiality  of.  Section  45274,  Education  Code. 

School  employee,  notice  and  reasons  for  hearing  on  nonreempioyment  of  employee,  confidentiality  of.  Sections  44948.5  and  44949, 
Education  Code., 

School  meals  for  needy  pupils,  confidentiality  of  records.  Section  49558,  Education  Code. 

Sealed  records,  arrest  for  misdemeanor.  Section  851.7,  Penal  Code. 

Sealed  records,  misdemeanor  convictions.  Section  1203.45,  Penal  Code. 

Sealing  and  destruction  of  arrest  records,  determination  of  Innocence,  Section  851.8,  Penal  Code. 

Search  warrants,  special  master,  Section  1524,  Penal  Code. 

Sex  change,  confidentiality  of  birth  certificate.  Section  103440,  Health  and  Safety  Code. 

Sex  offenders,  registration  form.  Section  290.021,  Penal  Code. 

Sexual  assault  forms,  confidentiality  of,.  Section  13823,5,  Penal  Code. 

Sexual  assault  counselor  and  victim,  confidential  communication.  Sections  1035.2,  103  5.4,  and  1035.8,  Evidence  Code. 

Shorthand  reporter's  complaint.  Section  8010,  Business  and  Professions  Code. 

Small  family  day  care  homes,  Identifying  Information,  Section  1596.86,  Health  and  Safety  Code. 

Social  security  number,  applicant  for  driver's  license  or  Identification  card,  nondisclosure  of.  Section  1653.5,  Vehicle  Code,  and 


033 


3/7/2014  12:09  PM 


Codes  Display  Text 


http.V/leginfo.  legislature.ca.gov/faces/codes_displayexpandedbrand 


Section  6254.29. 

Social  security  number,  official  record  or  official  filing,  nondisclosure  of.  Section  9526.5,  Commercial  Code,  and  Sections  6254.27 
and  6254.28. 

Social  Security  Number  Truncation  Program,  Article  3.5  (commencing  with  Section  27300),  Chapter  6,  Part  3,  Division  2,  Title  3. 
Social  security  numbers  within  records  of  local  agencies,  nondisclosure  of.  Section  6254.29. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  20.  Effective  January  1,  2010.) 

?i76-..42,  state  agency  activities  relating  to  unrepresented  employees,  subdivision  (p)  of  Section  6254. 

State  agency  activities  relating  to  providers  of  health  care,  subdivision  (a)  of  Section  6254. 

State  Auditor,  access  to  barred  records.  Section  8545.2. 

State  Auditor,  confidentiality  of  records,  Sections  8545,  8545.1,  and  8545.3. 

State  civil  service  employee,  confidentiality  of  appeal  to  state  personnel  board,  Section  18952. 

State  civil  service  employees,  confidentiality  of  reports.  Section  18573. 

State  civil  service  examination,  confidentiality  of  application  and  examination  materials.  Section  18934. 

State  Compensation  Insurance  Fund,  exemption  from  disclosure  for  various  records  maintained  by  the  State  Compensation 
Insurance  Fund,  subdivision  (ad).  Section  6254. 

State  Contract  Act,  bids,  questionnaires  and  financial  statements.  Section  10165-,  Public  Contract  Code. 

State  Contract  Act,  bids,  sealing,  opening  and  reading  bids.  Section  10304,  Public  Contract  Code. 

State  Energy  Resources  Conservation  and  Development  Commission,  confidentiality  of  proprietary  information  submitted  to.  Section 
25223,  Public  Resources  Code. 

State  hospital  patients.  Information  and  records  in  possession  of  Superintendent  of  Public  Instruction,  confidentiality  of.  Section 
56863,  Education  Code.- 

State  Long-Term  Care  Ombudsman,  access  to  government  agency  records.  Section  9723,  Welfare  and  Institutions  Code. 

State  Long-Term  Care  Ombudsman  office,  confidentiality  of  records  and  files.  Section  9725,  Welfare  and  Institutions  Code. 

State  Long-Term  Care  Ombudsman  office,  disclosure  of  Information  or  communications.  Section  9715,  Welfare  and  Institutions 
Code. 

State  Lottery  Evaluation  Report,  disclosure.  Section  8880,46. 

State  prisoners,  exemption  from  disclosure  for  surveys  by  the  California  Research  Bureau  of  children  of  female  prisoners.  Section 
7443,  Penal  Code. 

State  summary  criminal  history  information,  confidentiality  of  Information,  Sections  11105,  11105,1,  11105.3,  and  11105.4,  Penal 
Code. 

State  Teachers'  Retirement  System,  confidentiality  of  Information  filed  with  the  system  by  a member,  participant,  or  beneficiary. 
Sections  22306  and  26215,  Education  Code. 

Sterilization  of  disabled,  confidentiality  of  evaluation  report.  Section  1955,  Probate  Code. 

Strawberry  marketing  Information,  confidentiality  of.  Section  63124,  Food  and  Agricultural  Code. 

Structural  pest  control  licensee  records  relating  to  pesticide  use,  confidentiality  of.  Section  15205,  Food  and  Agricultural  Code. 
Student  driver,  records  of  physical  or  mental  condition,  confidentiality  of.  Section  12661,  Vehicle  Code. 

Student,  community  college,  information  received  by  school  counselor,  confidentiality  of.  Section  72621,  Education  Code. 

Student,  community  college,  records,  limitations  on  release,  Section  76243,  Education  Code. 

Student,  community  college,  record  contents,  records  of  administrative  hearing  to  change  contents,  confidentiality  of.  Section 
76232,  Education  Code. 

Student,  sexual  assault  on  private  higher  education  institution  campus,  confidentiality  of  Information,  Section  94385,  Education 
Code. 

Student,  sexual  assault  on  public  college  or  university,  confidentiality  of  Information,  Section  67385,  Education  Code. 

Sturgeon  egg  processors,  records.  Section  10004,  Fish  and  Game  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  21.  Effective  January  1,  2010.) 

?^76:44i  Taxpayer  Information,  confidentiality,  local  taxes,  subdivision  (i).  Section  6254. 

Tax  preparer,  disclosure  of  Information  obtained  In  business  of  preparing  tax  returns.  Section  17530.5,  Business  and  Professions 
Code. 

Teacher,  credential  holder  or  applicant,  Information  provided  to  Commission  on  Teacher  Credentlaling,  confidentiality  of.  Section 
44341,  Education  Code. 

Teacher,  certified  school  personnel  examination  results,  confidentiality  of)  Section  44289,  Education  Code. 

Telephone  answering  service  customer  list,  trade  secret.  Section  16606,  Business  and  Professions  Code. 

Timber  yield  tax,  disclosure  to  county  assessor.  Section  38706,  Revenue  and  Taxation  Code. 

Timber  yield  tax,  disclosure  of  Information,  Section  38705,  Revenue  and  Taxation  Code. 
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Title  Insurers,  confidentiality  of  notice  of  noncompllance,  Section  12414.14,  Insuran  ce  Code. 

Tobacco  products,  exemption  from  disclosure  for  distribution  information  provided  to  the  State  Department  of  Public  Health,  Section 
22954,  Business  and  Professions  Code. 

Tow  truck  driver,  information  in  records  of  California  Highway  Patrol,  Department  of  Motor  Vehicles,  or  other  agencies,  confidentiality 
of.  Sections  2431  and  2432.3,  Vehicle  Code. 

Toxic  substances.  Department  of,  inspection  of  records  of.  Section  25152.5,  Health  and  Safety  Code. 

Trade  secrets.  Section  1060,  Evidence  Code. 

Trade  secrets,  confidentiality  of,  occupational  safety,  and  health  inspections.  Section  6322,  Labor  Code, 

Trade  secrets,  disclosure  of  public  records.  Section  3426,7,  Civil  Code. 

Trade  secrets,  food,  drugs,  cosmetics,  nondisclosure.  Sections  110165  and  110370,  Health  and  Safety  Code. 

Trade  secrets,  protection  by  Director  of  the  Department  of  Pesticide  Regulation,  Section  6254.2. 

Trade  secrets  and  proprietary  information  relating  to  pesticides,  confidentiality  of,  Sections  14022  and  14023,  Food  and  Agricultural 
Code. 

Trade  secrets,  protection  by  Director  of  Industrial  Relations,  Section  6396,  Labor  Code. 

Trade  secrets  relating  to  hazardous  substances,  disclosure  of.  Sections  25358,2  and  25358,7,  Health  and  Safety  Code. 

Traffic  violator  school  licensee  records,  confidentiality  of.  Section  11212,  Vehicle  Code. 

Traffic  offense,  dismissed  for  participation  In  driving  school  or  program,  record  of,  confidentiality  of.  Section  1808.7,  Vehicle  Code. 
Transit  districts,  questionnaire  and  financial  statement  Information  In  bids.  Section  99154,  Public  Utilities  Code. 

Tribal-state  gaming  contracts,  exemption  from  disclosure  for  records  of  an  Indian  tribe  relating  to  securitization  of  annual  payments. 
Section  63048,63. 

Trust  companies,  disclosure  of  private  trust  confidential  information.  Section  1582,  Financial  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  22.  Effective  January  1,  2010.) 

,S 27.6 ,48,  Unclaimed  property.  Controller  records  of,  disclosure.  Section  1582,  Code  of  Civil  Procedure, 

Unemployment  compensation,  disclosure  of  confidential  Information,  Section  2111,  Unemployment  Insurance  Code. 

Unemployment  compensation.  Information  obtained  In  administration  of  code.  Section  1094,  Unemployment  Insurance  Code. 
Unemployment  fund  contributions,  publication  of  annual  tax  paid.  Section  989,  Unemployment  Insurance  Code, 

University  of  California,  exemption  from  disclosure  for  Information  submitted  by  bidders  for  award  of  best  value  contracts.  Section 
10506.6,  Public  Contract  Code. 

Unsafe  working  condition,  confidentiality  of  complainant,  Section  6309,  Labor  Code. 

Use  fuel  tax  Information,  disclosure  prohibited.  Section  9255,  Revenue  and  Taxation  Code. 

Utility  systems  development,  confidential  Information,  subdivision  (e).  Section  6254. 

Utility  user  tax  return  and  payment  records,  exemption  from  disclosure.  Section  7284.6,  Revenue  and  Taxation  Code. 

Vehicle  registration,  confidentiality  of  Information,  Section  4750.4,  Vehicle  Code. 

Vehicle  accident  reports,  disclosure  of.  Sections  16005,  20012,  and  20014,  Vehicle  Code  and  Section  27177,  Streets  and  Highways 
Code. 

Vehicular  offense,  record  of,  confidentiality  five  years  after  conviction,  Section  1807.5,  Vehicle  Code. 

Veterans  Affairs,  Department  of,  confidentiality  of  records  of  contract  purchasers.  Section  85,  Military  and  Veterans  Code. 

Veterinarian  or  animal  health  technician,  alcohol  or  dangerous  drugs  diversion  and  rehabilitation  records,  confidentiality  of.  Section 
4871,  Business  and  Professions  Code. 

Victims'  Legal  Resource  Center,  confidentiality  of  information  and  records  retained.  Section  13897.2,  Penal  Code. 

Voter,  registration  by  confidential  affidavit.  Section  2194,  Elections  Code. 

Voter  registration  card,  confidentiality  of  Information  contained  in.  Section  6254.4. 

Voting,  secrecy.  Section  1050,  Evidence  Code. 

Wards  and  dependent  children,  inspection  of  juvenile  court  documents,  Section  827,  Welfare  and  Institutions  Code. 

(Amended  by  Stats.  2009,  Ch.  584,  Sec.  23.  Effective  January  1,  2010.) 

6276.48.  Wards,  petition  for  sealing  records.  Section  781,  Welfare  and  Institutions  Code. 

Winegrowers  of  California  Commission,  confidentiality  of  producers' or  vintners'  proprietary  Information,  Sections  74655  and  74955, 
Food  and  Agricultural  Code. 

Workers'  Compensation  Appeals  Board,  Injury  or  Illness  report,  confidentiality  of.  Section  6412,  Labor  Code. 

Workers'  compensation  Insurance,  dividend  payment  to  policyholder,  confidentiality  of  Information,  Section  11739,  Insurance  Code. 
Workers'  compensation  insurance  fraud  reporting,  confidentiality  of  Information,  Section  1877.4,  Insurance  Code. 

Workers'  compensation  insurer  or  rating  organization,  confidentiality  of  notice  of  noncompllance.  Section  11754,  Insurance  Code. 
Workers'  compensation  Insurer,  rating  Information,  confidentiality  of.  Section  11752.7,  Insurance  Code. 


3/7/20,14  12:09  PM 


Codes  Display  Text 


http://leginfo.legislature.ca.gov/faces/codes_displayexpandedbrancli 


Workers'  compensation,  notice  to  correct  noncompllance,  Section  11754,  Insurance  Code. 

Workers'  compensation,  release  of  information  to  other  governmental  agencies.  Section  11752.5,  Insurance  Code. 

Workers'  compensation,  self-insured  employers,  confidentiality  of  financial  Information,  Section  3742,  Labor  Code. 

Workplace  Inspection  photographs,  confidentiality  of,  Section  6314,  Labor  Code. 

Youth  Authority,  parole  revocation  proceedings,  confidentiality  of.  Section  1767.6,  Welfare  and  Institutions  Code. 

Youth  Authority,  release  of  Information  In  possession  of  Youth  Authority  for  offenses  under  Sections  676,  1764.1,  and  1764.2, 
Welfare  and  Institutions  Code. 

(Amended  by  Stats.  2009,  Ch.  5S4,  Sec.  24.  Effective  January  1,  2010.) 
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Uen  Add  To  My  Favorites 

CODE  OF  CIVIL  PROCEDURE  ■ CCP 

PART  4.  MISCELLANEOUS  PROVISIONS  [1855-2107]  ( Heading  of  Pari  4 am  ended  by  Stats.  1965,  Ch.  299.) 

TITLE  1.  OF  THE  GENERAL  PRINCIPLES  OF  EVIDENCE  [1855  - 1866]  ( Title  1 enacted  1872.  ) 

IMS.  When  any  map  which  has  been  recorded  In  the  office  of  the  recorder  of  any  county  Is  Injured,  destroyed,  lost,  or  stolen,  any 
person  Interested  may  file  In  the  superior  court  of  the  county  In  which  the  map  was  originally  filed  or  recorded  a verified  petition  In 
writing  alleging  that  the  map  has  been  Injured,  destroyed,  lost,  or  stolen  without  fault  of  the  person  making  the  application,  and  that 
the  petitioner  has  a true  and  correct  copy  of  the  original  map  which  he  or  she  offers  for  record  in  the  piace  of  the  original  map.  The 
petition  shali  be  accompanied  by  a copy  of  the  true  copy  offered  for  recording. 

Upon  the  filing  of  the  petition  the  clerk  shall  set  It  for  hearing  by  the  court,  a nd  give  notice  of  the  hearing  by  causing  notice  of  the 
tirhe  and  place  of  the  hearing  to  be  posted  at  the  courthouse  in  the  county  where  the  court  is  heid  at  least  ID  days  prior  to  the 
hearing.  A copy  of  the  petition  and  a copy  of  the  true  copy  offered  for  record  shall  be  served  upon  the  recorder  of  the  county  In 
which  the  proceedings  are  brought  at  least  10  days  prior  to  the  hearing.  The  court  may  order  any  further  notice  to  be  given  as  it 
deems  proper.  At  the  time  set  for  the  hearing  the  court  shall  take  evidence  for  and  against  the  petition,  and  if  It  appears  to  the  court 
from  the  evidence  presented  that  the  copy  of  the  map  submitted  is  a true  copy  of  the  original  map,  it  shall  decree  that  the  copy  is  a 
true  copy  of  the  original  map,  and  order  the  copy  placed  of  record  In  the  office  of  the  recorder  in  the  place  of  the  original  map. 

A certified  copy  of  the  decree  shall  accom  pany  the  true  copy  of  the  map  for  record.  When  presented  to  the  county  recorder  for 
record,  he  or  she  shall  place  of  record  the  copy  of  the  map  in  the  place  of  the  original  map. 

When  placed  of  record  the  copy  shall  have  the  same  effect  as  the  original  map,  and  conveyances  of  property  referring  to  the  original 
map  shall  have  the  same  effect  as  though  the  original  map  had  not  been  Injured,  destroyed,  lost,  or  stolen,  and  conveyances 
thereafter  made  referring  to  the  copy  of  the  original  map  shall  be  deemed  to  refer  also  to  the  original  map, 

(Added  by  renumbering  Section  1855b  by  Stats.  1987,  Ch.  56,  Sec.  23.) 

(a)  Terms  set  forth  In  a writing  Intended  by  the  parties  as  a final  expression  of  their  agreement  with  respect  to  the  terms 
included  therein  may  not  be  contradicted  by  evidence  of  a prior  agreement  or  of  a contemporaneous  oral  agreement. 

(b)  The  terms  set  forth  In  a writing  described  In  subdivision  (a)  may  be  explained  or  supplemented  by  evidence  of  consistent 
additional  terms  unless  the  writing  is  intended  also  as  a complete  and  exclusive  statement  of  the  terms  of  the  agreement. 

(c)  The  terms  set  forth  In  a writing  described  in  subdivision  (a)  may  be  explained  or  supplemented  by  course  of  dealing  or  usage  of 
trade  or  by  course  of  performance. 

(d)  The  court  shall  determine  whether  the  writing  is  intended  by  the  parties  as  a final  expression  of  their  agreement  with  respect  to 
the  terms  Included  therein  and  whether  the  writing  Is  Intended  also  as  a complete  and  exclusive  statement  of  the  terms  of  the 
agreement. 

(e)  Where  a mistake  or  Imperfection  of  the  writing  is  put  In  Issue  by  the  pleadings,  this  section  does  not  exclude  evidence  relevant  to 
that  Issue. 

(f)  Where  the  validity  of  the  agreement  Is  the  fact  In  dispute,  this  section  does  not  exclude  evidence  relevant  to  that  issue. 

(g)  This  section  does  not  exclude  other  evidence  of  the  circumstances  under  which  the  agreement  was  made  or  to  which  it  relates, 
as  defined  In  Section  1860,  or  to  explain  an  extrinsic  ambiguity  or  otherwise  Interpret  the  terms  of  the  agreement,  or  to  establish 
Illegality  or  fraud, 

(h)  As  used  in  this  section,  "agreement"  includes  trust  instruments,  deeds,  wills,  and  contracts  between  parties, 

(Amended  by  Stats.  2013,  Ch.  81,  Sec.  1.  Effective  January  1,  2014.) 

IML  The  language  of  a writing  Is  to  be  Interpreted  according  to  the  meaning  It  bears  in  the  place  of  its  execution,  unless  the  parties 
have  reference  to  a different  place. 

(Enacted  1872.) 

IMSi  In  the  construction  of  a statute  or  Instrument,  the  office  of  the  Judge  Is  simply  to  ascertain  and  declare  what  Is  In  terms  or  In 
substance  contained  therein,  not  to  Insert  what  has  been  o mitted,  or  to  omit  what  has  been  Inserted;  and  where  there  are  several 
provisions  or  particulars,  such  a construction  is.  If  possible,  to  be  adopted  as  will  give  effect  to  all. 

(Enacted  1872.) 

IMi;  In  the  construction  of  a statute  the  Intention  of  the  Legislature,  a nd  In  the  construction  of  the  Instrument  the  Intention  of  the 
parties.  Is  to  be  pursued.  If  possible;  and  when  a general  and  particular  provision  are  inconsistent,  the  latter  Is  paramount  to  the 
former.  So  a particular  intent  will  control  a general  one  that  is  Inconsistent  with  It. 

(Enacted  1872.) 
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IMfii  For  the  proper  construction  of  an  Instrument,  the  circumstances  under  which  It  was  made,  Including  the  situation  of  the 
subject  of  the  Instrument,  and  of  the  parties  to  It,  may  also  be  shown,  so  that  the  J udge  be  placrt  In  theTJositlon  of  those  whose 
language  he  Is  to  Interpret. 

(Enacted  1872.) 

IMii  The  terms  of  a writing  are  presumed  to  have  been  used  in  their  primary  and  general  acceptation,  but  evidence  is  nevertheless 
admissible  that  they  have  a local,  technical,  or  otherwise  peculiar  signification,  and  were  so  used  and  understood  in  the  particular 
Instance,  in  which  case  th  e agreement  must  be  construed  accordingly. 

(Enacted  1872.) 

When  an  Instrument  consists  partly  of  written  words  and  partly  of  a printed  form,  and  the  two  are  Inconsistent,  the  former 
controls  the  latter. 

(Enacted  1872.) 

When  the  terms  of  an  agreement  have  been  Intended  i n a different  sense  by  the  different  parties  to  It,  that  sense  Is  to  prevail 
against  either  party  In  which  he  supposed  the  other  understood  It,  and  when  different  constructions  of  a provision  are  otherwise 
equally  proper,  that  Is  to  be  taken  which  Is  most  favorable  to  the  party  in  whose  favor  the  provision  was  made. 

(Enacted  1872.) 

A written  notice,  as  well  as  every  other  writing,  is  to  be  construed  according  to  the  ordinary  acceptation  of  its  term-s.  Thus  a 
notice  to  the  drawers  or  Indorsers  of  a bill  of  exchange  or  promissory  note,  that  It  has  been  protested  for  want  of  acceptance  or 
payment,  must  be  held  to  Import  that  the  same  has  been  duly  presented  for  acceptance  or  payment  and  the  same  refused,  and  that 
the  holder  looks  for  payment  to  the  person  to  whom  the  notice  Is  given.  • 

(Enacted  1872.) 

l®li:  When  a statute  or  Instrument  is  equally  susceptible  of  two  Interpretations,  one  in  favor  of  natural  right,  and  the  other  against 
It,  the  former  Is  to  be  adopted. 

(Enacted  1872.) 
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San  Francisco  Administrative  Code 


CHAPTER  12M: 

PROTECTION  OF  PRIVATE  INFORMATION 


Sec.  12M.1. 
Sec.  I2M.2. 
Sec.  12M.3. 
Sec.  12M.4. 
Sec.  I2M.5. 
Sec.  12M.6. 
Sec.  12M.7. 
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Definitions. 

Nondisclosure  of  Private  Information. 
Enforcement. 

Contract  Requirements. 

Exceptions. 

Preemption. 

Severability 

Amendment  by  the  Board  of  Supervisors. 
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SEC.  12M.1  DEFINITIONS. 


For  the  purposes  of  this  Chapter,  the  following  definitions  shall  apply  to  the  terms  use  herein. 

(a)  "City"  shall  mean  the  City  and  County  of  San  Francisco. 

(b)  "Contract"  shall  mean  an  agreement  for  goods  or  services,  including  without  limitation  agreements  for  public  works  or  improvements,  or  grant  agreements  (1) 
to  be  purchased  or  provided,  at  the  expense  of  the  City  and  County  or  to  be  paid  out  of  moneys  deposited  in  the  treasury  or  out  of  trust  moneys  under  the  control  of  or 
collected  by  the  City  and  County  or  (2)  which  grants  the  Contractor  the  right  to  receive  revenues  from  sources  other  than  the  City  based  on  its  services  under  the 
agreement. 

(c)  "Contractor"  shall  mean  any  person  or  persons,  associations,  cooperatives,  firm,  partnership,  corporation,  trustee,  trustee  in  bankruptcy,  receiver,  or  combination 
thereof,  who  submits  a Bid  or  Proposal  or  enters  into  a Contract  with  the  City  and  County. 

(d)  "Contracting  Department"  shall  mean  the  department  that  recommends  or  requests  that  a Contract  be  executed  by  the  Office  of  Contract  Administration,  the 
Department  of  Public  Works,  or  other  department  or  public  official  authorized  to  execute  the  contract  on  the  department's  behalf. 

(e)  "Private  Information"  shall  mean  any  information  that  (1)  could  be  used  to  identify  an  individual,  including  without  limitation  name,  address,  social  security 
number,  medical  information,  financial  information,  date  and  location  of  birth,  and  names  of  relative;  or  (2)  the  law  forbids  any  person  from  disclosing. 

(f)  "Subcontractor"  shall  mean  any  person  or  persons,  association,  cooperative,  firm,  partnership,  corporation,  trustee,  trustee  in  bankruptcy,  receiver,  or 
combination  thereof,  including  without  limitation  any  subcontractor,  subconsultant  or  supplier  at  any  tier,  that  has  an  arrangement  or  agreement,  directly  or  indirectly, 
with  a Contractor  to  perform  any  of  ContractoPs  obligations  under  the  Contract. 

(Addtd  by  Proposition  D,  1 1/7/2006) 


SEC.  12M.2.  NONDISCLOSURE  OF  PRIVATE  INFORMATION. 

(a)  The  City  shall  not  disclose  Private  Information  to  any  person  or  entity  unless  specifically  authorized  to  do  so  by  the  subject  individual  or  by  Contract  or  where 
required  by  Federal  or  State  law  or  Judicial  order.  The  City  shall  not  enter  into  any  Contract  for  the  primary  purpose  of  disclosing  Private  Information  and  shall  not 
receive  any  compensation  for  the  disclosure  of  Private  Information. 

(b)  No  Contractor  or  Subcontractor  who  receives  Private  Information  from  the  City  in  the  performance  of  a Contract  may  disclose  that  information  to  a 
Subcontractor  or  any  other  person  or  entity',  unless  the  Contract  authorizes  the  disclosure,  the  Contractor  has  first  received  written  approval  from  the  Contracting 
Department  to  disclose  the  information,  or  the  disclosure  is  expressly  required  by  judicial  order.  The  disclosure  and  the  use  of  the  information  shall  be  in  accordance 
with  any  conditions  or  restrictions  stated  in  the  Contract  or  the  Contracting  Department's  approval  and  shall  not  be  used  except  as  necessary  in  the  performance  of  the 
obligations  under  the  Contract  The  department  head  or  the  department  head's  designee  shall  sign  any  approvals  of  the  Contracting  Department. 

{Added  byProposidon  D,  11/7/2006) 


SEC.  12M.3.  ENFORCEMENT. 

Any  failure  of  a Contactor  to  comply  with  the  requirements  of  Section  12M.2  of  this  Chapter  shall  be  a material  breach  of  the  Contract.  In  such  an  event,  in  addition 
to  any  other  remedies  available  to  it  under  equity  or  law.  the  City  may  terminate  the  Contract,  bring  a false  claim  action  against  the  Contractor  pursuant  to  Chapter  6 or 
Chapter  21  of  the  Administrative  Code,  or  debar  the  Contractor. 

(Added  byProposidon  D,  11/7/2006) 

SEC.  12M.4.  CONTRACT  REQUIREMENTS, 


All  Contracts  and  amendments  to  Contracts  entered  into  after  ninety  days  after  the  effective  date  of  this  Chapter  shall  incorporate  by  reference  the  provisions  of 
Sections  12M.2  and  12M.3  of  this  Chapter. 

(Added  by  Proposidon  D,  11/7/2006) 


SEC.  12M.5.  EXCEPTIONS. 

This  Chapter  shall  not  apply  in  the  following  circumstances: 

(a)  When  a Contract  involves  the  expenditure  of  funds  received  by  the  City  and  County  to  the  extent  the  application  of  the  Chapter  would  violate  or  be  inconsistent 
with  the  terms  or  conditions  of  the  applicable  grant  agreement,  subvention  or  agreement  or  the  instructions  of  an  authorized  representative  of  any  such  agency  with 
respect  to  any  such  grant  agreement,  subvention  or  agreement. 
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(b)  When  a Contract  is  for  the  purchase,  sale,  transfer  or  lease  of  any  interest  in  real  property  or  a license  or  permit  for  the  use  of  real  property. 

(Addnl  br  Prainsibon  D.  ttr7/200S) 

SEC.  12M  6 PREEMPTION. 

Nothing  in  this  Chapter  shall  be  interpreted  or  applied  so  as  to  create  any  power  or  duty  in  conflict  with  any  Federal  or  State  law. 

(AiiM  by  ProfxuilioD  D,  It/7/2006) 

12M.7.  SEVERABILITY. 

If  any  part  or  provision  of  this  Chapter,  or  the  application  of  this  Chapter  to  any  person  or  circumstance,  is  held  invalid,  the  remainder  of  this  Chapter,  including  the  ’ 
application  of  such  part  or  provisions  to  other  persons  or  circumstances,  shall  not  be  afifecled  by  such  holding  and  shall  continue  in  full  force  and  effect  To  this  end, 
the  provisions  of  this  Chapter  are  severable. 

(Added  by  Proposiuon  D.  11/7/2006) 

lltVEsT  AVIEN^ENT  BY  THE  BOARD  OF  SUPER\TSORS. 

The  Board  of  Supervisors  may  amend  this  Chapter  to  ensure  the  protection  of  Private  Information  with  a hvo-lhirds  vote. 

(Added  by  PloposiUoii  D.  1 1/7/2006) 


Notes 


•EdUor's  nae 

hvpttSiHoi^  0.  appraviid  Novtmbtir?,  2006,  Kpaolad former  Ot  !2\f.  In  Us  enitmly.  ord  euacud  provisions  designated  as  a ixw  Cii  12M  to  read  os  herein  set  oiU.  ForrtterCh.  12^/  was  entitled, 
"NotH/lsclosurv  o/PrtwIe  /njhnnatfon.  “ 
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Select  Language  ■ T 


Article  I;  In  General 


Article  U:  Public  Access  to  Meetings 
Sec;  67.3.  Definitions. 

Sec.  67-).  Passive  Meetings. 

Sec.  67.5.  Meetings  to  Be  Open  and  Public;  Application  ofB 
Sec.  57.6.  Conduct  of  Business;  Time  and  Place  for  Meeting; 
Sec.  67.7.  Agenda  Requirements;  Regular  Meetings. 


Sec.  67.7-1. ! 


Motice  Requir 


Sec.  57.8-1.  Additional  Requirements  for  Closed  Sessions. 

Sec.  57.9.  Agendas  and  Related  Materials;  Public  Records. 

Sec.  67.10.  Closed  Sessions;  Permitted  Topics. 

Sec.  67.11.  Statement  of  Reasons  for  Closed  Sessions. 

Sec.  67.12.  Disclosure  of  Closed  Session  Discussions  and  Actions. 

Sec.  67.13.  Barriers  to  Attendance  Prohibited. 

Sec.  67.id.  Video  and  Audio  Recording,  Filming  and  Still  Photography. 

Sec.  67.15.  Public  Testimony. 

Sec.  67.16.  Minutes. 

Sec.  67.17.  Public  Comment  by  Members  of  Policy  Bodies. 

Article  III:  Public  Information  and  Public  Records 
Sec.  67.20.  Definitions. 

Sec.  67.21.  Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals. 

Sec.  67.21-1.  Policy  Regarding  Use  and  Purchase  of  Computer  Systems. 

Sec.  67.2a.  Release  of  Oral  Public  Information. 

Sec.  67.23.  Public  Review  File-Policy  Body  Communications. 

Sec.  67.24.  Public  Information  that  Must  Be  Disclosed. 

Sec.  67.25.  Immediacy  of  Response. 

Sec.  67.26.  Withholding  Kept  to  a Minimum. 

Sec.  67.27.  Justification  of  Withholding. 

Sec.  57.28.  Fees  for  Duplication. 

Sec.  67.29-1.  Records  Survive  Transition  of  Officials. 

Sec.  67.29-2.  Internet  AccessAVorld  Wide  Web  Minimum  Standards. 

Sec.  67.29-3. 

Sec.  67.29-4.  Lobbyist  On  Behalf  of  the  City. 

Sec.  67.29-5.  Calendars  of  Certain  Officials. 

Sec.  57.29-6.  Sources  of  Outside  Funding. 

Sec.  67.29-7.  Correspondence  and  Records  Shall  Be  Maintained 

Article  IV:  Policy  TmplemenUition 

Sec.  67.30.  The  Sunshine  Ordinance  Task  Force. 

Sec.  67.31.  Responsibiiityfbr  Administration. 

Sec.  67.32.  Provision  of  Services  to  other  Agencies:  Sunshine  Required. 

Sec.  67.33.  Department  Head  Declaration. 

Sec.  57.34.  WillM  Failure  Shall  Be  Official  Misconduct. 

Sec.  67.35.  Enforcement  Provisions. 

Sec.  67.36.  Sunshine  Ordinance  Supersedes  Other  Local  Laws. 

Sec.  67.37.  Severability. 

Sec.  67A.1.  Prohibiting  The  Use  Of  Cell  Phones,  Pagers  And  Similar  Sound- Producing  Electrical  Devices 
Sec.  67a.  Findings  And  Purpose. 

The  Board  of  Supervisors  and  the  People  of  the  City  and  County  of  San  Francisco  find  and  declare: 

(a)  Government’s  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public. 

should  kiiow  about  the  operations  of  local  government. 

(c)  Although  California  has  a long  tradition  of  laws  designed  to 
conducting  public  business  away  from  the  scrutiny  of  those  wht 
the  public.  As  government  evolves, so  must  the  laws  designed  to  ensure  that  the  process  remains  visible 

(e)  Public  officials  who  attempt  to  conduct  the  public’s  business  in  secret  should  be  held  accountable  for  I 
Ordinance  Task  Force,  can  protect  the  public’s  interest  In  open  government. 

(0  The  people  of  San  Francisco  enact  these  amendments  to  assure  that  the  people  of  the  City  remain  In  co 
Cg)  Private  entities  and  individuals  and  employees  and  officials  of  the  City  and  County  of  San  Francisco  h< 


rd  the  public,  has  the  right  to  an  open  and  pubi 


Sec.  67.2.  Citation. 

This  Chapter  may  be  cited  as  the  San  Francisco  Sunshine  Ordina 
Sec.  67.3.  Definitions. 

Whenever  in  this  Article  the  follorving  words  or  phrases  are  used, 
(a)  "City"  shall  mean  the  City  and  County  of  San  Francisco. 

■ (b)  *Meedng’  shall  mean  any  of  the  following; 

W Acongregation  of  a majority  ofthe  members  of  a policy  body ; 
(2)  A series  of  gatherings,  each  of  which  involves  If 


rd  During  Public  Meetings. 


t are  doing  Is  frmdamen 
abusing  their  authority. 


/e  rights  to  privacy  that  must  be  re 


it  cede  to  these  entities  the  right  to  decide  what  the  people 

rental  leaders  includes  officials  who  feel  more  comfortable 
is  additional  ways  to  hide  the  making  of  public  policy  from 

[with  very  few  exceptions,  that  right  supersedes  any  other 
ora  allorving  the  business  of  government  to  be  conducted  in 

It  and  Sunshine  Ordinance,  enforced  by  a strong  Sunshine 


- 265-93,  App.  S/18/93;  amended  by  Proposition  G,  12/2/99) 


s.  (Added by  Ord.  265-93,  App.  8/18/93;  amended  by  Pro[ 


irity  of  a policy  body,  to  he 


e subject  matter  jurisdiction  of  the  City,  if  the  cnmt 
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b th«l  1 Rtajorlly  of  members  has  become  InvoK-ed  In  such  gatherings:  or 

(3)  Any  other  use  of  personal  intermediaries  or  communications  media  that  could  permit  a majority  of  the  members  of  a policy  body  to  become  aware  of  an  hem  ofbusinessand  of  the  views  or  positions  of  other 
members  with  respect  thereto,  and  to  negotiate  consensus  thereupon. 

U)  'Meeting*  shall  not  Inclode  any  of  the  folloiving: 

(A)  Individual  contacts  or  conversations  between  a member  of  a policy  body  and  another  person  that  do  not  convey  to  the  member  the  views  or  positions  of  other  members  upon  the  subject  matter  of  the  contact 
or  conversation  and  in  which  the  member  does  not  solicit  or  encourage  the  restatement  of  the  views  of  the  other  members; 

(B) The  attendance  of  a m.ijority  of  the  members  of  a policy  body  at  a regional,  statervide  or  national  conference,  or  at  a meeting  organized  to  address  a topic  of  local  community  concern  and  open  fo  the  public, 
provided  that  a majority  of  the  membeis  refrains  horn  using  the  occasion  to  collectively  discuss  tire  topic  of  the  gathering  or  any  other  business  within  the  subject  matter  jurisdiction  of  the  City;  or 

(C)  The  attendance  of  a majority  of  the  membeis  of  a policy  body  at  a purely  social,  recreational  or  ceremonial  occasion  other  than  one  sponsored  or  organized  by  or  for  the  policy  body  itself,  provided  that  a 
majority  of  the  membeis  refrains  from  using  the  occasion  to  discuss  any  business  within  the  subject  matter  jurisdiction  of  this  body.  A meal  gathering  of  a policy  body  before,  during  or  after  a business  meeting 
of  the  body  is  part  of  that  meeting  and  shall  be  conducted  only  under  circumstances  that  permit  public  access  to  hear  and  observe  the  discussion  of  members.  Such  meetings  shall  not  be  conducted  in 
restaurants  or  other  accommodations  where  public  access  Is  possible  only  In  consideration  of  making  a purchase  or  some  other  payment  of  value. 

CD)  Proceedings  of  the  Department  of  Social  Services  Child  Welfare  Placement  and  Review  Committee  or  similar  committees  which  e.vist  to  consider  confidential  information  and  make  decisions  regarding 
Department  of  Social  Services  clients. 

(i)  Advisory  committees  created  by  the  Initiative  of  a member  of  a policy  body,  the  Mayor,  or  a department  head; 

(а)  Any  group  that  meets  to  discuss  (vith  or  advise  the  Mayor  or  any  Department  Head  on  fiscal,  economic,  or  policy  issues; 

(3)  Social,  recreational  or  ceremonial  occasions  sponsored  or  organized  by  or  for  a policy  body  to  which  a majority  of  the  body  has  been  invited. 

(^)  "Passive  meeting  body*  shall  not  include  a committee  that  consisis  solely  of  employees  of  the  City  and  County  of  San  Francisco  created  by  the  initiathe  of  a member  of  a policy  body,  the  Mayor,  or  a 
department  head; 

(s)  Nohvithstanding  the  provisions  of  paragraph  (4)  above.  "Passive  meeting  body"  shall  include  a committee  that  consists  solely  of  employees  of  the  City  and  County  of  San  Francisco  when  such  committee  is 
reviewing,  developing,  modifying,  or  creating  city  policies  or  procedures  relating  to  the  public  health,  safety,  or  welfare  or  relating  to  services  for  the  homeless; 

(d)  "Policy  Body"  shall  mean; 

(1)  The  Board  of  Supervisors: 

(2)  Any  other  board  or  commission  enumerated  in  the  charter; 

(3)  Any  board,  commission,  committee,  or  other  body  created  by  ordinance  or  resolution  of  the  Board  of  Supervisors; 

(4)  Any  advisory  board,  commission,  committee  or  body,  created  by  the  initiative  of  a policy  body. 

(5)  Any  standing  committee  of  a policy  body  irrespective  of  its  composition. 

(б)  "Policy  Body"  shall  not  include  a committee  which  consists  solely  of  employees  of  the  City  and  County  of  San  Francisco,  unless  such  committee  was  established  by  charter  or  by  ordinance  or  resolution  of  the 
Board  of  Supervisors. 

(7)  .Any  advisory  board,  commission,  committee,  or  council  created  by  a federal,  state,  or  local  grant  whose  members  are  appointed  by  city  officials,  employees  or  agents.  (Added  by  Ord.  265-93,  App.  8/18/93; 
amended  by  Ord.  129-98.  App.  4/17/98:  Proposition  G.  11/2/99) 

Sec.  67-4.  Passive  Meetings. 


(2)  Such  gatherings  need  not  be  conducted  in  any  particular  space  for  the  accommodation  of  members  of  the  public,  although  members  of  the  public  shall  be  permitted  to  observe  on  a space  available  basis 
consistent  with  legal  and  practical  restrictions  on  occupancy. 

comments  from  spectators  as  may  be  relevant  to  the  business  of  the  gathering. 

(4)  Such  gatherings  of  a social  or  ceremonial  nature  need  not  provide  refreshments  to  spectators. 

(5)  Gatherings  subject  to  this  subsection  include  the  following;  advisory  committees  or  other  multiraeraber  bodies  created  in  rvritingorby  the  initiative  of,  or  othenvise  primarily  formed  or  e.visting  to  sen'e  as  a 
by  or  for  a policy  body  to  which  a majority  of  the  body  has  been  invited.  This  subsection  shall  not  apply  to  a committee  which  consists  solely  of  employees  of  the  City  and  County  of  San  Francisco. 

(b)  To  the  e.vtent  not  Inconsistent  with  state  or  federal  law,  a policy  body  shall  Include  In  any  contract  ivlth  an  entity  that  owns,  operates  or  manages  any  property  in  which  the  City  has  or  ivill  have  an  ownership 
interest.  Including  a mortgage,  and  on  which  the  entity  performs  a government  function  related  to  the  furtherance  of  health,  safety  or  welfare,  a requirement  that  any  meeting  of  the  governing  board  ofthe  entity 
to  addressany  matter  relating  to  the  property  or  its  government  related  activities  on  the  property,  or  performance  under  the  contract  or  grant,  be  conducted  as  provided  In  subdivision  (a)  of  this  section. 

Records  made  available  to  the  governing  board  relating  to  such  matters  shall  be  likewise  available  to  the  public,  at  a cost  not  to  e.vceed  the  actual  cost  up  to  10  cents  per  page,  or  at  a higlier  actual  cost  as 
demonstrated  in  writing  to  such  governing  board.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  287-96,  App.  7/12/96;  Proposition  G.  11/2/99) 

Sec.  67.5.  Meetings  To  Be  Open  And  Public;  Application  Of  Brorvn  Act 

All  meetings  ofanypollcybodyshallbeopenandpubllc,  and  governed  by  the  provisions  of  the  Ralph  M.  Brown  Act  (Government  Code  Sections  54950  et  seq.)  and  of  this  article.  In  case  of  inconsistent 
11/2/99) 

Sec.  67.6.  Conduct  Of  Business;  Time  And  Place  For  Meetings. 

(b)  Unless  otherwise  required  by  state  or  federal  law  or  necessary  to  inspect  real  property  or  personal  property  which  cannot  be  conveniently  brought  within  the  territory  ofthe  City  and  County  of  San  Francisco 
or  to  meet  with  residents  residing  on  property  owned  by  the  City,  or  to  meet  with  residents  of  another  jurisdiction  to  discuss  actions  of  the  policy  body  that  affect  those  residents,  all  meetings  of  its  policy  bodies 
shall  be  held  within  the  City  and  County  of  San  Francisco. 

(c)  If  a regular  meeting  would  otherwise  foil  on  a holiday,  it  shall  Instead  be  held  on  the  next  business  day,  unless  otherwise  rescheduled  in  advance. 

(d)  If.  because  of  Ore,  flood,  earthquake  or  other  emergency,  it  would  be  unsafe  to  meet  at  the  regular  meeting  place,  meetings  may  be  held  for  the  duration  of  the  emergency  at  some  other  place  specified  by  the 
policy  body.  The  change  of  meeting  site  shall  be  announced,  by  the  most  rapid  means  of  communication  available  at  the  time.  In  a notice  to  the  local  media  who  have  requested  written  notice  of  special  meetings 

(«)  Meetings  of  passive  meeting  bodies  as  specified  in  Section  67.6(d)(4)  of  this  article  shall  be  preceded  by  notice  delivered  personally  or  by  mail,  e-mail,  or  facsimile  as  reasonably  requested  at  least  72  hours 
before  the  time  of  such  meeting  to  each  person  who  has  requested.  In  writing,  notice  of  such  meeting.  If  the  advisory  body  elects  to  hold  regular  meetings,  it  shall  provide  by  bylaws,  or  whatever  other  rule  is 
udllied  by  that  advisory  body  for  the  conduct  of  Its  business,  for  the  time  and  place  for  holding  such  regular  meetings.  In  such  case,  no  notice  of  regular  meetings,  other  than  the  posting  of  an  agenda  pursuant 
to  Section  67.7  of  this  articio  In  the  place  used  by  the  policy  body  svhich  It  advises.  Is  required. 

(0  Special  meetings  of  any  policy  body.  Including  advisory  bodies  that  choose  to  establish  regular  meeting  times,  may  be  called  at  any  time  by  the  presiding  officer  thereof  or  by  a mqjority  ofthe  members 
thereof,  by  delivering  personally  or  by  moil  written  notice  to  each  member  of  such  policy  body  and  tire  local  media  who  have  requested  written  notice  of  special  meetings  In  rvriting.  Such  notice  of  a special 
meeting  shall  be  delivered  as  described  in  (e)  at  least  72  hours  before  the  time  of  such  meeting  as  specified  In  the  notice.  The  notice  shall  specify  the  time  and  place  of  the  special  meeting  and  the  business  to  be 

•I  the  time  it  convenes.  Each  special  meeting  shall  be  held  at  the  regular  meeting  place  of  the  policy  body  e.scept  that  the  policy  body  may  designate  an  alternate  meeting  place  provided  that  such  alternate 
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location  is  specified  in  the  notice  of  the  speciai  meeting;  further  provided  that  the  notice  of  the  special  meeting  shall  be  given  at  least  15  days  prior  to  said  special  meeting  being  held  at'an  alternate  location.  This 
provision  shall  not  apply  where  the  alternative  meeting  location  is  located  within  the  same  building  as  the  regular  meeting  place. 

same  manner  as  described  insertion  67.7(c),  and  mailed  notice  if  sufficient  time  permits.  (Added  by  Ord-  265-93,  App.  8/18/93;  amended  by  Proposition' G,  il/2/9'9) 

Sec.  67.7.  Agenda  Requirements;  Regular  Meetings. 

(a)  At  least  7a  hours  before  a regular  meeting,  a policy  body  shall  post  an  agenda  containing  a meaningful  description  of  each  item  of  business  to  be  transacted  or  discussed  at  the  meeting.  Agendas  shall  specify 
for  each  item  of  business  the  proposed  action  or  a statement  the  item  is  for  discussion  only.  In  addition,  a policy  body  shall  post  a current  agenda  on  its  Internet  site  at  least  72  hours  before  a regular  meeting. 

(b)  A description  is  meaningful  if  it  Is  suf-ficlently  clear  and  specific  to  alert  a person  of  average  intelligence  and  education  whose  interests  are  affected  by  the  item  that  he  or  she  may  have  reason  to  attend  the 
meeting  or  seek  more  information  on  the  item.  The  description  should  be  brief,  concise  and  written  in  plain,  easily  understood  English.  It  shall  refer' to  any  explanatory  documents  that  have  been  provided  to  the 
policy  body  in  connection  rvith  an  agenda  item,  such  as  correspondence  or  reports,  and  such  documents  shall  be  posted  adjacent  to  the  agenda  or,  if  such  documents  are  of  more  than  one  page  in  length,  made 
available  for  public  inspection  and  copying  at  a location  indicated  on  the  agenda  during  normal  office  hours. 

(d)  No  action  or  discussion  shall  be  undertaken  on  any  item  not  appearing  on  the  posted  agenda,  except  that  members  of  a policy  body  may  respond  to  statements  made  or  questions  posed  by  persons  e.xercising 
their  public  testimony  rights,  to  the  extent  of  asking  a question  for  clarification,  providing  a reference  to  staff  or  other  resources  for  factual  information,  or  requesting  staff  to  report  back  to  the  body  at  a 
subsequent  meeting  concerning  the  matter  raised  by  such  testimony. 

(e)  Nohvithstanding  subdivision  (d),  the  policy  body  may  take  action  on  items  of  business  not  appearing  on  the  posted  agenda  under  any  of  the  foilomng  conditions: 

(2)  Upon  a good  faith,  reasonable,  determination  by  a two-thirds  vote  of  the  body,  or,  if  less  than  tivo-thirds  of  the  members  are  present,  a unanimous  vote  of  those  members  present,  that  (A)  the  need  to  take 
immediate  action  on  the  item  is  so  imperative  as  to  threaten  serious  Injury  to  the  public  interest  if  action  were  deferred  to  a subsequent  special  or  regular  meeting,  or  relates  to  a purely  commendatory  action, 
and  (B)  that  the  need  for  such  action  came  to  the  attention  of  the  body  subsequent  to  the  agenda  being  posted  as  specified  in  subdivision  (a). 

the  item  was  continued  to  the  meeting  at  which  action  is  being  taken. 

(0  Each  board  and  commission  enumerated  in  the  charter  shall  ensure  that  agendas  for  regular  and  special  meetings  are  made  available  to  speech  and  hearing  impaired  persons  through  telecommunications 

Cg)  Each  policy  body  shall  ensure  that  notices  and  agendas  for  regular  and  special  meetings  shall  include  the  following  notice: 

KNOWYOUR  RIGHTS  UNDER 
THE  SUNSHINE  ORDINANCE 
(Chapter  67  of  the  San  Francisco  Administrative  Code) 

Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  htll  view  of  the  public. 

operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION 
ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE 
ORDINANCEORTO  REPORT  A VIOLATION 
OF  THE  ORDINANCE,  CONTACT  THE 
SUNSHINE  ORDINANCE  TASK  FORCE. 

Ordinance  Task  Force.  Information  on  howto  obtain  a free  copy  of  the  Sunshine  Ordinance  shall  be  included  on  each  agenda.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  292-95,  App.  9/8/95;  Ord. 
185-96,  .App.  5/8/96;  Proposition  0,  n/2/99) 

Sec.  67.7-1.  Public  Notice  Requirements. 

questions. 

attention  of  the  person  or  persons  conducting  the  public  meeting  or  hearing.  The  notice  should  also  state  the  name  andaddressof  the  person  or  persons  to  whom  those  ivritten  comments  should  be  submitted. 
(Added  by  Ord.  185-96,  App.  5/8/96;  amended  by  Proposition  G,  11/2/99) 

Sec.  67.8.  Agenda  Disclosures:  Closed  Sessions. 

(a)  In  addition  to  the  brief  general  description  of  items  to  be  discussed  or  acted  upon  in  open  and  public  session,  the  agenda  posted  pursuant  to  Government  Code  Section  54954.2,  any  mailed  notice  given 

(1)  With  respect  to  a closed  session  held  pursuant  to  Government  Code  Section  54956.7: 

LICENSE/PERMir  DETERitlNATION: 

applicants) 

(2)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54956.8: 

CONFERENCE  MTTH  REAL  PROPERTYNEGOTIATOR 

Personfs)  negotiating: 

Under  negotiation; 

The  space  under  'Property'  shall  be  used  to  list  an  address,  including  cross  streets  where  applicable,  or  other  description  or  name  which  permits  a reasonably  ready  identification  of  each  parcel  or  structure 
negotiation”  shall  be  checked  off  as  applicable  to  Indicate  which  issues  are  to  be  discussed. 

(3)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54956.9,  either: 

CONFERENCE  WITH  LEGAL  COUNSEL 

Existing  litigation: 

Unspecified  to  protect  service  of  process 
Unspecified  to  protect  settlement  posture 
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CONFERENCE  \VITH  LEGAL  COUNSEL 
As  dcfendaiK  As  pliintilf 

■n»e  spare  under  ‘Edstinj  litit»i<>n'  shall  be  used  to  specifically  Idendly  a case  under  discussion  pursuant  to  subdivision  (a)  of  Government  Code  Section  S4  956-9,  including  the  case  name,  court,  and  case 
number,  unless  the  identification  srauld  jeopardize  the  City's  ability  to  effectuate  service  of  process  upon  one  or  more  unserved  parties,  In  which  instance  the  space  in  the  ne-vt  succeeding  line  shall  be  checked, 
or  unless  the  identification  would  jeopardize  the  City's  ability  to  conclude  existing  settlement  negotiations  to  its  advantage,  in  which  instance  the  space  in  the  ne.vt  succeeding  line  shall  be  checked.  If  the  closed 
session  Is  railed  pursuant  to  subdivision  (b)  or  (c)  ofSection  S4 956-9.  the  appropriate  space  shall  be  checked  under  'Anticipated  litigadon'  to  indicate  the  City's  anticipated  position  as  de^ndant  or  plaintiff 
respectively.  If  more  than  one  Instance  of  anticipated  litigation  is  to  be  reviewed,  space  may  be  saved  by  entering  the  number  of  separate  instances  in  the  '.ks  defendant"  or  "As  plaintifT  spaces  or  both  as 
appropriate. 

(4)  iVith  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54957,  either: 


PUBLIC  EhiPLOYEE  APPOINTMENT/HIRING 
Title/description  of  posltionfs)  to  be  filled: 

PUBUC  EMPLOYEE  PERFORMANCE  EVALUATION 

Position  and.  In  the  case  of  a routine  evaluation,  name  of  erAployeefs)  being  evaluated; 


PUBUC  EMPLOYEE  DISiVUSSAL 
Number  of  employees  affected; 


CONFERENCE  WTTH  NEGOTIATOR-COLLECTIVE  BARG/UNING 
Name  and  title  of  City's  negotiator 
OrganizitionCs)  representing; 

Police  officers,  firefighters  and  airport  police 
Transit  Workers 

Miscellaneous  Employees 
Anticipated  issuefs)  under  negotiation: 

Wages 

Hours 

Working  Condrtions 
Other  (specify  if  knorvn) 


jndum  of  understanding  or  negotiating  a successor  memorandum  of  under-standing,  the  name  of  the  memorandum  of  under-standing: 


In  case  of  multiple  Items  of  business  under  the  same  category,  lines  may  be  added  and  the  location  of  information  may  be  reformatted  to  eliminate  unnecessary  duplication  and  space,  so  long  as  the  relationship 
of  information  concerning  the  same  item  Is  reasonably  clear  to  the  reader.  As  an  alternative  to  the  inclusion  of  lengthy  lists  of  names  or  other  information  in  the  agenda,  or  as  a means  of  adding  items  to  an 
earlier  completed  agenda,  the  agenda  may  incorporate  by  reference  separately  prepared  documents  containing  the  rerjuired  information,  so  long  as  copies  of  those  documents  are  posted  adjacent  to  the  agenda 
within  the  time  periods  required  by  Government  Code  Sections  54954.2  and  54956  and  provided  with  any  mailed  or  delivered  notices  required  by  Sections  54954.1  or  54956.  (Added  by  Ord.  265-93,  App. 
B/zE/93:  amended  by  Proposition  G,  u/2/99} 

Sec.  67.8-1.  Additional  Requirements  for  Closed  Sessions. 

(a)  All  closed  sessions  of  any  policy  body  covered  by  this  Ordinance  shall  be  either  audio  recorded  or  audio  and  video  recorded  in  their  entirety  and  all  such  recordings  shall  be  retained  (or  at  least  TEN  years,  or 
sessions  of  a policy  body  covered  by  this  Ordinance,  wherein  the  justification  for  the  closed  session  is  due  to  "anticipated  litigation'  shall  be  released  to  the  public  in  accordance  with  any  of  the  follotving 
anticipated  litigation  is  settled  or  concluded. 

(b)  Each  agenda  Hern  for  a policy  body  covered  by  this  ordinance  that  Involve  e.dsting  litigation  shall  Identify  the  court,  case  number,  and  date  the  case  was  Sled  on  the  written  agenda.  For  each  agenda  item  for 
a group  covered  by  this  ordinance  that  Involves  anticipated  litigation,  the  City  Attorney's  Office  or  the  policy  body  shall  disclose  at  any  time  requested  and  to  any  member  of  the  public  whether  such  anticipated 
litigation  developed  into  litigadon  and  shall  identify  the  court,  case  number,  and  date  the  case  was  filed.  (Added  by  Proposition  G,  u/2/99) 

Sec.  67.9.  .Agendas  And  Related  Materials:  Public  Records. 

(a)  Agendas  of  meetings  and  any  other  documents  on  file  with  the  clerk  of  the  policy  body,  when  intended  for  distribution  to  all,  ora  majority  of  all,  of  the  members  of  a policy  body  in  connection  with  a matter 
However,  this  disclosure  need  not  Include  any  material  e.vempt  from  public  disclosure  under  this  ordinance. 

(b)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  mtended  for  distribution  to  a policy  body  prior  to  commencement  of  a public  meeting  shall  be  made  available  for  public 
Inspection  and  copying  upon  request  prior  to  commencement  of  such  meeting,  whether  or  not  actually  distributed  to  or  received  by  the  body  at  the  time  of  the  request. 

(e)  Records  which  are  subject  to  disciosure  under  subdivision  (a)  and  which  are  distributed  during  a public  meeting  but  prior  to  commencement  of  their  discussion  shall  be  made  available  for  public  inspection 
prior  to  commencement  of,  and  during,  their  discussion. 


(e)  A policy  body  may  charge  a duplication  fee  of  one  cent  per  page  for  a copy  of  a public  record  prepared  for  consideration  at  a public  meeting,  unless  a special  fee  has  been  established  pursuant  to  the 
procedure  set  forth  Insertion  67.28(d).  Neither  this  section  nor  the  California  Public  Records  Act  (Government  Code  sections  6250  etseq.)  shall  be  construed  to  limit  or  delay  the  public's  right  to  inspect  any 
record  required  to  be  disclosed  by  that  act,  whether  or  not  distributed  to  a policy  body.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G.  u/2/99) 

See.  67.10.  Cbsed  Sessions:  Permitted  Topics. 

A policy  body  may,  but  is  not  required  to,  hold  closed  sessions; 

(a)  With  the  Attorney  GenetaL  district  attorney,  sheriff,  or  chief  of  police,  or  their  respective  deputies,  on  matters  posing  a threat  to  the  security  of  public  buildings  or  a threat  to  the  public's  tight  of  access  to 
public  services  or  public  Ihcillties. 

or  charges  brought  apinst  the  employee  by  another  person  or  employee  unless  the  employee  complained  of  requests  a public  hearing.  The  body  may  exclude  from  any  such  public  meeting,  and  shall  e.vdude 
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policy  body  or  applicant  for  such  a position,  or  person  providing  services  to  the  City  as  an  independent  contractor  or  the  employee  thereof,  including  but  not  limited  to  independent  attorneys  or  law  firms 
' providing  legal  services  to  the  City  fora  fee  rather  than  a salary. 

■ (c)  Nobvithstanding  section  (b),  an  Executive  Compensation  Committee  established  pursuant  to  a Jlemorandum  of  Understanding  with  the  Municipal  Executives  .taociation  may  meet  in  closed  session  when 
evaluating  the  performance  of  an  individoal  officer  or  employee  subject  to  that  Memorandum  of  Understanding  or  when  establishing  performance  goals  for  such  an  officer  or  employee  where  the  setting  of  such 
goals  requires  discussion  of  that  individuaJ"s  performance. 

(d)  Based  on  advice  of  its  legal  counsel,  and  on  a motion  and  vote  in  open  session  to  assert  the  attorney-client  privilege,  to  confer  with,  or  receive  advice  from,  its  legal  counsel  regarding  pending  litigation  when 
discussion  in  open  session  concerning  those  matters  would  likely  and  unavoidably  prejudice  the  position  of  the  City  in  that  litigation.  Litigation  shall  be  considered  pending  when  any  of  the  following 

(0  An  adjudicatory  proceeding  before  a court,  administrative  body  exercising  its  adjudicatory  authority,  hearing  officer,  or  arbitrator,  to  which  the  City  is  a party,  has  been  initiated  formally,  or, 

the  body  is  oieeting  only  to  decide  whether  a closed  session  is  authorized  pucstiant  to  that  advice  or,  based  on  those  facts  and  circumstances,  the  body  has  decided  to  initiate  or  is  deciding  whether  to  Initiate 
litigation. 

(e)  With  the  City"s  designated  representatives  regarding  matters  within  the  scope  of  collective  bargaining  or  meeting  and  conferring  tvith  public  employee  organizations  when  a policy  body  has  authority  over 
such  matters. 

between  the  City's  designated  representatives  and  the  representatives  of  employee  organizations  or  the  unrepresented  employees.  A policy  body  shall  not  discuss  compensatioaor  other  contractual  matters  in  . 
closed  session  rvith  one  or  more  employees  directly  interested  in  the  outcome  of  tlie  negoriations. 

subjects  within  the  scope  of  representation  of  its  tepresented  employees,  as  determined  pursuant  to  Section  3504.  (Added  by  Ord.  265-93,  App.  S/18/93;  amended  by  Ord.  37-98.  App.  1/23/98;  Proposition  G, 

11/2/99) 

Sec.  67.11.  Slateinent  Of  Reasons  For  Closed  Sessions. 

Prior  to  any  dosed  session,  a policy  body  shall  state  the  general  reason  or  reasons  for  theclosed  session,  and  shall  cite  the  statutory  authority,  including  the  specific  section  and  subdivision,  or  other  legal 
authority  under  which  the  session  is  being  held.  In  the  closed  session,  the  policy  body  may  consider  only  those  matters  covered  in  its  statement.  In  the  case  of  regular  and  special  meetings,  the  statement  shall  be 
made  in  the  form  of  the  agenda  disclosures  and  specificadons  required  by  Section  67.8  of  this  article.  In  the  case  of  adjourned  and  continued  meetings,  the  statement  shall  be  made  ivith  the  same  disclosures 
and  specifications  required  by  Section  67*8  of  this  article,  as  part  of  the  notice  provided  for  the  meeting. 

In  the  case  of  an  item  added  to  the  agenda  as  a matter  of  urgent  necessity,  the  statement  shall  be  made  prior  to  the  determination  of  urgency  and  with  the  same  disclosures  and  specifications  as  if  the  item  had 
been  included  in  the  agenda  pursuant  to  Section  67.8  of  this  article.  Nothing  in  this  section  shall  require  or  authorize  a disclosure  of  information  prohibited  by  state  or  federal  law.  (Added  by  Ord.  265-93,  App. 
8/18/93;  amended  by  Proposition  G,  11/2/99) 

(aj  After  every  closed  session,  a policy  body  may  in  its  discretion  and  in  the  public  interest,  disclose  to  the  public  any  portion  of  its  discussion  that  is  not  confidential  under  federal  or  state  law,  the  Charter,  or 
oon-waivable  privilege.  The  body  shaD,  by  motion  and  vote  in  open  session,  elect  either  to  disclose  no  information  or  to  disclose  the  information  that  a majority  deems  to  be  in  the  public  interest.  The  disclosure 

(b)  A policy  body  shall  publicly  report  any  action  taken  in  closed  session  and  the  vote  or  abstention  of  every  member  present  thereon,  as  follows: 

located  properties  that  are  being  considered  for  acquisition,  the  document  referred  to  in  subdiiision  (b)  of  this  section  need  not  be  disclosed  until  the  condition  has  been  satisfied  or  the  agreement  has  been 
(2)  Litigation:  Direction  or  approval  given  to  the  body's  legal  counsel  to  prosecute,  defend  or  seek  or  refrain  from  seeking  appellate  texnew  or  relief,  or  to  othenvise  enter  as  a party,  intervenor  or  amicus  curiae 

or  order  to  be  defended  against  or  any  factual  circumstances  or  cootractual  dispute  giving  rise  to  the  City's  complaint,  petition  or  other  litigation  initiative. 

received  from  the  adverse  party  or  parties.  Amy  vnitten  settlement  agreement  and  any  documents  attached  to  or  referenced  In  the  setUement  agreement  shall  be  made  publicly  available  at  least  ro  calendar  days 
before  the  meeting  of  the  policy  body  at  which  the  settlement  is  to  be  approved  to  the  e.xtent  that  the  settlement  would  commit  the  City  or  a department  thereof  to  adopting,  modifying,  or  discontinuing  an 
existing  policy,  practice  or  program  or  othenvise  acting  other  than  to  pay  an  amount  of  money  less  than  850,000.  The  agenda  for  any  meeting  in  ivhich  a settlement  subject  to  tliis  section  is  discussed  shall 

this  section  need  not  be  disclosed  until  the  other  case  is  settled  or  othenrise  finally  concluded. 

(4j  Employee  Actions:  .Action  taken  to  appoint,  employ,  dismiss,  transfer  or  accept  the  resignation  of  a public  employee  in  closed  session  pursuant  to  Government  Code  Section  54957  shall  be  reported 

svithln  the  meaning  of  this  ordinance  includes  any  termination  of  employment  at  the  will  of  the  employer  rather  than  of  the  employee,  however  characterized.  The  proposed  terms  of  any  separation  agreement 
shall  be  immediately  disclosed  as  soon  as  presented  to  the  body,  and  its  final  terms  shall  be  immediately  disclosed  upon  approval  by  the  body. 

(s)  Collective  Bargaining:  Any  collectively  bargained  agreement  shall  be  made  publicly  available  at  least  15  calendar  days  before  the  meeting  of  the  policy  body  to  which  the  agreement  is  to  he  reported. 

(0)  Reports  required  to  be  made  immediately  may  be  made  orally  or  in  rvriting,  but  shall  be  supported  by  copies  of  any  contracts,  settlement  agreements,  or  other  documents  related  to  the  transaction  that  were 
finally  approved  or  adopted  in  the  closed  session  and  that  embody  the  information  required  to  be  disclosed  immediately  shall  be  provided  to  any  person  who  has  made  a written  request  regarding  that  item 
following  the  posting  of  the  agenda,  or  who  has  made  a standing  request  for  all  such  documentation  as  part  of  a request  for  notice  of  meetings  pursuant  to  Government  Code  Sections  34954-I  or  54956. 

(d)  A written  summary  of  the  information  required  to  be  immediately  reported  pursuant  to  this  section,  or  documents  embodying  that  information,  shall  be  posted  by  the  close  of  business  on  the  ne,xt  business 
day  foUoiving  the  meeting,  in  the  place  where  the  meeting  agendas  of  the  body  are  posted.  (Added  by  Ord.  265-93,  App.  8/18/93:  amended  by  Proposition  G,  n/2/99) 

Sec.  67.13.  Barriers  To  Attendance  Prohibited. 

(a)  No  policy  body  shall  conduct  any  meeting,  conference  or  other  function  in  any  facility  that  etcludes  persons  on  the  basis  of  actual  or  presumed  class  identity  or  characteristics,  or  which  is  inaccessible  to 
persons  ivith  physical  disabilities,  or  where  members  of  the  public  may  not  be  present  witiiout  making  a payment  or  purchase.  Whenever  the  Board  of  Supervisors,  a board  or  commission  enumerated  in  the 
charter,  or  any  committee  thereof  anticipates  that  the  number  of  persons  attending  the  meeting  mil  e.xceed  the  legal  capacity  of  the  meeting  mom,  any  public  address  system  used  to  amplify  sound  in  the 
meeting  room  shall  be  e.xtended  by  supplementary  speakers  to  permit  the  overflow  audience  to  listen  to  the  proceedings  in  an  adjacent  room  or  passageway,  unless  such  supplementary  speakers  would  disrupt 
the  operation  of  a Oty  office. 

(c)  Each  board  and  commission  enumerated  in  the  charter  shall  ensure  that  accessible  seating  for  persons  with  disabilities.  Including  those  using  wheelchairs,  is  made  available  for  each  regular  and  special 

(d)  Each  board  and  commission  enumerated  in  the  chatter  shall  Include  on  the  agenda  for  each  regular  and  special  meeting  the  folloiving  statement;  In  order  to  assist  the  City's  efforts  to  accommodate  persons 
with  severe  allergies,  environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other  attendees  may  be  sensitive  to  various  chemicaj  based 
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Frudsco  resldcati  mth  lireked  Enfllsh  proficiency  to  fwrriclpale  In  the  proceedings  provided  that  a request  for  such  translation  services  is  communicated  lo  the  Qerk  of  the  Board  of  Supervisors  at  least  q8 
hours  before  the  meeting.  For  meetings  on  a Monday  or  a Tuesday,  the  request  must  be  made  by  noon  of  the  last  business  day  of  the  preceding  week.  The  Clerk  of  the  Board  of  Supervisors  shall  first  solicit 
volunteers  from  the  ranks  of  City  employees  and/or  from  the  community  to  serve  as  translators.  If  volunteers  ate  not  available  the  Clerk  of  the  Board  of  Supervisors  may  nett  solicit  translators  from  non-profit 
agencies,  which  may  be  compensated.  If  these  options  do  not  provide  the  necessary  translation  services,  the  Clerk  may  employ  professional  translators.  The  unavailability  of  a translator  shall  not  affect  the 
ability  of  the  Board  of  Supervisors  or  its  committees  lo  deliberate  or  vote  upon  any  matter  presented  to  them.  In  any  calendar  year  In  which  the  costs  to  the  City  for  providing  translator  services  under  this 
subsection  e.xceeds  $30,ooo,  the  Board  of  Supervisors  shall,  as  soon  as  possible  thereafter,  review  the  provisions  of  this  subsection,  (Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Ord.  292-95,  App. 
9/8/95:  Ord  482-96,  App.  12/20/96;  Proposition  G,  11/2/99) 

Sec.  67.14.  Video  and  Audio  Recording,  Filming  And  Still  Photography. 

(a)  Any  person  attending  an  open  and  public  meeting  of  a policy  body  shall  have  the  tight  lo  record  the  proceedings  ivith  an  audio  or  video  recorder  or  a still  or  motion  picture  camera,  or  to  broadcast  the 
proceedings.  In  the  absence  of  a reasonable  finding  of  the  policy  body  that  the  recording  or  broadcast  cannot  continue  ivithout  such  noise,  illumination  or  obstruction  of  view  as  to  constitute  a persistent 
disruption  of  the  proceedings. 

body  made  at  the  direction  of  the  policy  body  shall  be  a public  record  subject  to  Inspection  putsuant  to  the  Caltfomla  Public  Records  .Act  (Government  Code  Section  6250  etseq.),  and  shall  not  be  erased  or 
destroyed.  Inspection  of  any  such  recording  shall  be  provided  without  charge  on  an  appropriate  play  back  device  made  available  by  the  City.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  C, 
11/2/99) 

(c)  Every  City  policy  body,  agency  or  department  shall  audio  or  video  record  every  noticed  regular  meeting,  special  meeting,  or  hearing  open  to  the  public  held  in  a City  Hall  hearing  room  that  Is  equipped  with 

pursuant  to  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.),  and  shall  not  be  erased  or  destroyed.  The  City  shall  make  such  audio  or  video  recording  available  in  digital  form  at  a 
centrallied  location  on  the  City's  iveb  site  (www.sfgov.org)  within  seventy-two  hours  of  the  date  of  the  meeting  or  hearing  and  for  a period  of  at  least  two  years  after  the  date  of  the  meeting  or  hearing.  Inspection 
of  any  such  recording  shall  also  be  provided  without  charge  on  an  appropriate  play  back  device  made  available  by  the  City.  This  subsection  (c)  shall  not  be  construed  to  limit  or  in  any.  way  modify  the  duties 
created  by  any  other  provision  of  this  article.  Including  but  not  limited  to  the  requirements  for  recording  closed  sessions  as  stated  in  Section  67.8-1  and  for  recording  meetings  of  boards  and  commissions 
enumerated  In  the  Chatter  os  stated  in  subsection  (b)  above.  (Added  by  Ord.  80-08,  App.  5/13/08) 

Sec.  6725.  Public  Testimony. 

(a)  Every  agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the  public  to  directly  address  a policy  body  on  items  of  Interest  to  the  public  that  are  within  policy  body's  subject  matter 
jurisdiction,  provided  that  no  action  shall  be  taken  on  any  item  not  appearing  on  the  agenda  unless  the  action  is  otherwise  authorized  by  Section  67.7(e)  of  this  article.  However,  in  the  case  of  a meeting  of  the 
Board  of  Supervisors,  the  agenda  need  not  provide  an  opportunity  for  members  of  the  public  to  address  the  Board  on  any  item  that  has  already  been  considered  by  a committee,  composed  e.xclusively  of 
members  of  the  Board,  at  a public  meeting  wherein  all  interested  members  of  the  public  were  afforded  the  opportunity  to  address  the  committee  on  the  item,  before  or  during  the  committee's  consideration  of 
the  item,  unless  the  item  has  been  substantially  changed  since  the  committee  heard  the  item,  as  determined  by  the  Board. 

(b)  Every  agenda  for  special  meetings  at  which  action  is  proposed  to  be  taken  on  an  item  shall  provide  an  opportunity  for  each  member  of  the  public  to  directly  address  the  body  concerning  that  item  prior  to 
action  thereupon. 

(c)  A policy  body  may  adopt  reasonable  regulations  to  ensure  that  the  intent  of  subdivisions  (a)  and  (b)  are  carried  out.  Including,  but  not  limited  to,  regulations  limiting  the  total  amount  of  time  allocated  for 


(e)  To  facilitate  public  input,  any  agenda  changes  or  continuances  shall  be  announced  by  the  presiding  officer  of  a policy  body  at  the  beginning  of  a meeting,  or  as  soon  thereafter  as  the  change  or  continuance 
becomes  known  to  such  presiding  officer.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  n/2/99) 

Sec.  67.16.  Minutes. 

the  names  of  the  members  and  the  names,  and  titles  where  applicable,  of  any  other  persons  attending  anyclosedsession,  a list  of  those  members  of  the  public  who  spoke  on  each  matter  if  the  speakers  identified 
themselves,  whether  such  speakers  supported  or  opposed  the  matter,  a brief  summary  of  each  person's  statement  during  the  public  comment  period  for  each  agenda  item,  and  the  time  the  meeting  was 
adjourned.  Any  person  speaking  during  a public  comment  period  may  supply  a brief  written  summary  of  their  comments  which  shall,  if  no  more  than  150  words,  be  included  in  the  minutes. 

The  draft  minutes  of  each  meeting  shall  be  available  for  inspection  and  copying  upon  request  no  later  than  ten  working  days  after  the  meeting.  The  officially  adopted  minutes  shall  be  available  for  inspection  and 

Increased  type  size.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  ll/a/99) 

Sec  6727.  Public  Comment  By  Members  Of  Policy  Bodies. 

Every  member  of  a policy  body  retains  the  foil  constitutional  rights  of  a citizen  to  comment  publicly  on  the  wisdom  or  propriety  of  government  actions,  including  those  of  the  policy  body  of  which  he  or  she  is  a 
member.  Policy  bodies  shall  not  sanction,  reprove  or  deprive  members  of  their  rights  as  elected  or  appointed  officials  for  expressing  their  judgments  or  opinions,  including  those  which  deal  with  the  perceived 
Inconsistencyofnon-public  discussions,  communications  or  actions  with  the  requirements  of  state  or  federal  law  or  of  this  ordinance.  The  release  of  specific  factual  information  made  confidential  by  state  or 
federal  law  Including,  but  not  limited  to,  the  privilege  for  confidential  attorney-client  communications,  may  be  the  basis  for  a request  for  Injunctive  or  declaratory  relief,  of  a complaint  to  the  Mayor  seeking  an 
accusation  of  misconduct,  or  both.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

Sec.  67C20.  Definitions. 

Whenever  in  this  article  the  following  words  or  phrases  are  used,  they  shall  mean: 

(b)  'Public  Information'  shall  mean  the  content  of  "public  records"  as  defined  In  the  California  Public  Records  Act  (Government  Code  Section  6252),  whether  provided  in  documentary  form  or  In  an  oral 
communication.  'Public  Information' shall  not  include  'computer  softivare'  developed  by  the  City  and  County  of  San  Francisco  as  defined  in  the  California  Public  Records  Act  (Government  Code  Section 

6254.9k 

(c)  "Supervisor  of  Records'  shall  mean  the  City  Attorney.  (Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Ord.  375,  App.  9/30/96:  Proposition  G.  11/2/99) 

Sec.  67.2L  Process  For  Gaining  Access  To  Public  Records;  Administrative  Appeals. 

(a)  Every  person  having  custody  of  any  public  record  or  public  Information,  as  defined  herein,  (hereinafter  referred  to  as  a custodian  of  a public  record)  shall,  at  normal  times  and  during  normal  and  reasonable 
hours  of  operation,  without  unreasonable  delay,  and  without  requiring  an  appointment,  permit  the  public  record,  or  any  segregable  portion  of  a record,  to  be  inspected  and  e.xamined  by  any  person  and  shall 
fomlsh  one  copy  thereof  upon  payment  of  a reasonable  copying  charge,  not  to  e.xceed  the  lesser  of  the  actual  cost  or  ten  cents  per  page. 

(b)  A custodian  of  a public  record  shaQ,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a request  for  inspection  or  copy  of  a public  record,  comply  with  such  request  Such  request  may  be  delivered  to 
the  office  of  the  custodian  by  the  requester  orally  or  In  writing  by  fact,  postal  delivery,  or  e-cnall.  If  the  custodian  believes  the  record  or  Information  requested  is  not  a public  record  or  Is  e.xempt,  Che  custodian 
shall  Justify  withholding  any  record  by  demonstrating.  In  writing  as  soon  as  possible  and  ivithin  ten  days  following  receipt  of  a request  that  tiie  record  in  question  Is  e.xempt  under  e.xptess  provisions  of  this 

(c)  A custodian  of  a public  record  shall  assist  a requester  'ui  identifying  the  existence,  form,  and  nature  of  any  records  or  information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or 
not  the  contents  of  those  records  are  exempt  from  disclosure  and  shall,  when  requested  to  do  so,  provide  in  writing  within  seven  days  following  receipt  of  a request,  a statement  as  to  the  existence,  quantity, 
form  and  nature  of  records  relating  to  a particular  subject  or  questions  with  enough  specificity  to  enable  a requester  to  Identity  records  In  order  to  make  a request  under  (b).  .A  custodian  of  any  public  record, 
when  not  lo  possession  of  the  record  requested,  shall  assist  a requester  in  directing  a request  to  the  proper  office  or  staff  person. 

(d)  U the  custodian  reftises,  (alls  lo  comply,  or  Incompletely  complies  with  a request  described  In  (b),  the  person  making  the  request  may  petition  the  supervisor  of  records  for  a determination  whether  the 

publle.  Where  requested  by  the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  In  writing.  Upon  the  determination  by  the  supervisor  of  recorxis  that  the  record  is  public,  the  supervisor  of 
records  shall  Immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request  If  the  custodian  refoses  or  fails  to  comply  with  any  such  order  svilhin  5 days,  the  supervisor  of  records 
shall  notify  tha  district  attorney  or  the  attorney  general  who  shall  take  whatever  measures  she  or  ho  deems  necessary  and  appropriate  to  Insure  compliance  with  the  provialons  of  this  ordinance. 

(e)  If  the  custodian  refoses,  falls  lo  comply,  or  Incompletely  compiles  with  a request  described  In  (b)  above  or  If  a petition  b denied  or  not  acted  on  by  the  supervbor  of  public  records,  the  person  making  the 
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request  may  petition  the  Sunshine  Task  Force  for  a determination  whether  the  record  requested  is  public.  The  Sunshine  Task  Force  shall  Inform  the  petitioner,  as  soon  as  possible  and  tvithin  2 days  after  its  ne-tt 
meeting  but  in  no  case  later  than  qs  days  from  when  a petition  in  writing  is  received,  of  its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the 

may  take  whatever  measures  she  or  he  deems  necessary  to  insure  compliance  tvith  the  prorisions  of  this  ordinance.  The  Board  of  Supervisors  and  the  City  Attorney's  office  shall  provide  sufficient  staff  and 
resources  to  allow  the  Sunshine  Task  Force  to  firlfill  its  duties  under  this  provision.  Where  requested  by  tire  petition,  the  Sunshine  Task  Force  may  conduct  a public  hearing  concerning  the  records  request 

(QThe  administrative  remedy  provided  under  this  article  shall  in  no  way  limit  the  availability  of  other  administrative  remedies  prorided  to  any  person  rvith  respect  to  any  officer  or  employee  of  any  agency, 
e.secutive  office,  department  or  board;  nor  shall  the  administrative  remedy  provided  by  this  section  in  any  iray  limit  the  availability  of  judicial  remedies  othenvise  available  to  any  person  requesting  a public 
record.  If  a custodian  of  a public  record  refuses  or  fails  to  comply  m'th  the  request  of  any  person  for  inspection  or  copy  of  a public  record  onvith  an  administrative  order  under  this  section,  the  superior  court 
shall  have  jurisdiction  to  order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a presumption  Uiat  the  record  sought  is  public,  and  the  burden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which 

<p>(h)  On  at  least  an  annual  basis,  and  as  othenvise  requested  by  the  Sunshine  Ordinance  Task  Force,  tlie  supervisor  of  public  records  shall  prepare  a tally  andreport  of  every  petition  brought  before  it  for 
access  to  records  since  the  time  of  its  last  tally  and  report.  The  report  shall  at  least  identify  for  each  petition  the  recorder  records  sought,  the  custodirm  of  those  records,  thenilingof  the  supervisor  of  public 

(1)  The  San  Francisco  City  Attorney's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  San  Francisco  to  access  public  information  and  public  meetings  and  shall  not  act  as  legal  counsel  for  any  city 

® Notwithstanrfing  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a City  Employee  in  litigation  under  this  ordinance  that  is  actually  filed  in  courtto  any  extent  required  by  the  City 
Charter  or  California  Law. 

® Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made  available  to  the  person  requesting  the  information  in  any  form  requested  which  is  available  to  or  easily 
generated  by  the  department,  its  officers  or  employees,  including  disk,  tape,  printout  or  monitor  at  a charge  no  greater  than  the  cost  of  the  media  on  which  it  is  duplicated.  Inspection  of  documentary  public 

agreement  or  copyright  law.  (Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Ord.  253-96,  App.  6/19/96;  Proposition  G,  11/2/99) 

Sec.  67.21-1.  Policy  Regarding  Use  And  Purchase  Of  Computer  Systems. 

(a)  It  is  the  policy  of  the  City  and  County  of  San  Francisco  to  utilize  computer  technology  in  order  to  reduce  the  cost  of  public  records  management.  Including  the  costs  of  collecting,  maintaining,  and  disclosing 
records  subject  to  disclosure  to  members  of  the  public  under  this  section.  To  the  extent  that  it  is  technologically  and  economically  feasible,  departments  that  use  computer  systems  to  collect  and  store  public 

(b)  Departments  purchasing  new  computer  systems  shall  attempt  to  reach  the  folloiving  goals  as  a means  to  achieve  lower  costs  to  the  public  in  connection  ivith  the  public  disclosure  of  records; 

(2)  Implementing  a system  that  permits  reproduction  of  electronic  copies  of  records  in  a format  that  is  generally  recognized  as  an  industry  standard  format 

by  Ord.  265-93,  App.  8/18/93:  amended  by  Ord.  253-96.  App.  6/19/96;  Proposition  G,  11/2/99) 

Sec.  67.22.  Release  Of  Oral  Public  Information; 

Release  of  oral  public  information  shall  be  accomplished  as  foDoivs: 

(a)  Every  department  head  shall  designate  a person  or  persons  knowledgable  about  the  affairs  of  the  department,  to  provide  information,  including  oral  information,  to  the  public  about  the  department's 
operations,  plans,  policies  and  positions.  The  department  head  may  designate  himself  or  herself  for  this  assignment,  but  in  any  event  shall  arrange  that  an  alternate  be  available  for  this  function  during  the 

information. 

(b) The  role  of  the  person  or  persons  so  designated  shall  be  to  provide  information  on  as  timely  and  responsive  a basis  as  possible  to  those  members  of  the  public  who  ate  not  requesting  information  from  a 

(c)  No  employee  shall  be  requited  to  respond  to  an  mquity  or  inquiries  from  an  Individual  if  itwouid  take  the  employee  more  than  fifteen  minutes  to  obtain  the  information  responsive  to  the  inquiry  or 
inquiries. 

(d)  Public  employees  shall  not  be  discouraged  from  or  disciplined  for  the  expression  of  their  personal  opinions  on  any  matter  of  public  concern  while  not  on  duty,  so  long  as  the  opinion  (1)  is  not  represented  as 
that  of  the  department  and  does  not  misrepresent  the  department  position;  and  (2)  does  not  disrupt  coworker  relations,  impair  discipline  or  control  by  superiors,  erode  a close  working  relationship  premised  on 

Nothing  in  this  section  shall  be  construed  to  provide  rights  to  City  employees  beyond  those  recognized  by  courts,  now  or  in  the  future,  under  the  First  Amendment,  or  to  create  any  new  private  cause  of  action  or 
defense  to  disciplinary  action. 

discipline.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  u/2/99) 

Sec.  67.23.  Public  Review  File— Policy  Body  Communications. 

any  letter,  memorandum  or  other  communication  which  the  clerk  has  distributed  to  or  received  from  a quorum  of  the  policy  body  concerning  a matter  calendared  by  the  body  ivithin  the  previous  30  days  or 
likely  to  be  calendared  '.vithin  the  ne.xt  30  days,  irrespective  of  subject  matter,  origin  or  recipient,  except  commercial  solicitations,  periodical  publications  or  communications  exempt  from  disclosure  under  the 
California  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  and  not  deemed  disclosable  under  Section  67.24  of  this  article. 


Sec.  67.24.  Public  Information  That  Must  Be  Disclosed. 

Notwithstanding  a department's  legal  discretion  to  withhold  certain  information  under  the  California  Public  Records  Act,  the  following  policies  shall  govern  specific  types  of  documents  and  information  and 
(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminary  draft  or  department  memorandum,  whether  in  printed  or  electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254. 
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compllan«  ivith  thU  lO  day  nJ«,  piovldcd  Uut  policy  body  is  used  in  this  subdivision  does  not  include  committees.  In  the  case  of  negotiations  for  a contract,  lease  or  other  business  agreement  in  \rhich  an 
agency  of  the  Cky  is  offering  to  provide  facilities  or  servkts  in  direct  competition  with  other  public  or  private  entities  that  are  not  required  by  law  to  make  their  competing  proposals  public  or  do  not  in  lact  make 
their  proposals  public,  the  policy  body  may  postpone  public  access  to  the  final  draft  agreement  until  it  Is  presented  to  it  for  approval. 

(b)  Utigation  Material. 

(1)  A pre-lltlption  claim  against  the  Chy, 

01)  A record  previously  received  or  created  by  a department  in  the  ordinary  course  of  business  that  was  not  attomey/client  privileged  when  It  was  previously  received  or  created; 

Oil)  Advice  on  compliance  with,  analysis  of.  an  opinion  concerning  liability  under,  or  any  communication  olhenvise  concerning  the  California  Public  Records  Act.  the  Ralph  M.  Brown  Act,  the  Political  Reform 
Act,  any  Son  Ftandsco  governmental  ethics  code,  or  this  Ordinance. 

(3)  Unless  otherwise  privileged  under  California  law,  when  litigation  is  tinally  adjudicated  or  otherwise  settled,  records  of  all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to 
disclosure,  Incluriing  the  le.xt  and  terms  of  any  settlement. 

(e)  Personnel  Information.  None  of  the  following  shall  be  e.xempt  from  disclosure  under  Government  Code  Section  52sq,  subdivision  (c),  or  any  other  provision  of  California  Law  where  disclosure  is  not 

(l)fhe  Job  pool  characteristics  and  employment  and  education  histories  of  all  successful  job  applicants,  including  at  a minimum  the  following  information  as  to  each  successful  job  applicant: 

(I)  Sex,  age  and  ethnic  group; 

CD  Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 

Oil)  Years  of  employment  in  the  private  and/or  public  sector, 

Cv)  Whether  currenUy  employed  In  the  same  position  for  another  public  agency. 

(v)  Other  non-idenrilying  particulars  as  to  e.xperience,  credentials,  aptitudes,  training  or  education  entered  in  or  attached  to  a standard  employment  application  form  used  for  the  position  in  question. 

(а)  The  professional  biography  or  curriculum  vitae  of  any  employee,  provided  that  the  home  address,  home  telephone  number,  social  security  number,  age.  and  marital  status  of  the  employee  shall  be  redacted. 
(3)  The  job  description  of  every  employment  classificatioa 

(q)  The  e.xact  gross  salary  and  City- paid  benefits  available  to  every  employee. 

(S)  Any  memorandum  of  understanding  between  the  City  or  department  and  a recognized  employee  organization. 

(б)  The  amount,  basis,  and  recipient  of  any  performance-based  uicrease  in  compensation,  benefits,  or  both,  or  any  other  bonus,  awarded  to  any  employee,  which  shall  be  announced  during  the  open  session  of  a 
policy  body  at  which  the  award  is  approved. 

status,  abuse  of  authority,  or  violence,  and  of  any  discipline  Imposed  for  such  misconduct. 

(d)  Law  Enforcement  Information. 

The  District  Attorney,  Chiefof  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other  members  of  the  public  In  allowing  access  to  local  records  pertaining  to  Investigations,  arrests,  and  other 

District  Attorney  or  court  determines  that  a prosecution  will  not  be  sought  against  the  subject  involved,  or  once  thestatute  of  limitations  for  filing  charges  has  e.xpired,  whichever  occurs  first  Notwithstanding 
. the  occurrence  of  any  such  event,  individual  items  of  Information  in  the  following  categories  may  be  segregated  and  rvithheldif,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  public  interest  In  disclosure; 

(t)  The  names  of  juvenile  witnesses  [whose  Identities  may  nevertheless  be  Indicated  by  substituting  a number  or  alphabetical  letter  for  each  individual  biterviewed); 

(3)  The  identity  of  a confidential  source; 

(q)  Secret  Investigative  techniques  or  pmcedtires; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the  prospect  of  enforcement  proceedings  is  concrete  and  definite. 

This  subdivision  shall  not  exempt  from  disclosure  any  portion  of  any  record  of  a concluded  inspection  or  enforcement  action  by  an  officer  or  department  responsible  for  regulatory  protection  ofthe  public 
health,  safety,  or  welfare. 

(e)  Contracts,  Bids  and  Proposals 

(l)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of  communications  behveen  the  department  and  personsor  firms  seeking  contracts  shall  be  open  to  inspection 
for  a contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  thecontractor  benefit.  All  bidders  and  contractors  shall  be  advised  that  information  provided  which  is  covered  by  this 
score  sheets  and  any  other  documents  used  by  persons  In  theRFP  evaluation  or  contractor  selection  process  shall  be  available  for  public  bsspection.  The  names  of  scorers,  graders  or  evaluators,  along  with  tbeir 

(3)  Notivilhsunding  the  provisions  of  this  subdivision  or  any  other  provision  of  this  ordinance,  the  Director  of  Public  Health  mayxvithhold  from  disclosure  proposed  and  final  rates  of  payment  for  managed 
health  care  contracts  if  the  Director  determines  that  public  disclosure  would  adversely  affect  the  ability  of  the  City  to  engage  in  effective  negotiations  for  managed  health  care  contracts.  The  authority  to  withhold 
this  Information  applies  only  to  contracts  pursuant  to  which  the  City  (through  the  Department  of  Public  Health)  either  pays  for  health  care  services  or  receives  compensation  for  providing  such  services, 
including  mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a pre-arranged  rate  of  payment  This  provision  also  applies  to  rates  for  managed  health  cate  contracts  for  the  University 
of  California,  San  Francisco,  If  the  contract  involves  beneficiaries  who  receive  services  providedjointly  by  the  City  and  University.  This  provision  shall  not  authorize  the  Director  to  withhold  rate  information 
from  disclosure  for  more  than  three  years. 

(3)  During  the  course  of  negotialions  for; 

(0  personal,  professional,  or  other  contrachial  services  not  subject  to  a competitive  process  or  where  such  a process  has  arrived  at  a stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(U)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred  thousand  dollars  C$500,000)  or  more  or  having  a term  of  ten  years  or  more;  or 
(Ul)  any  franchise  agreements, 

all  documents  exchanged  and  related  to  the  position  of  the  parties.  Including  draft  contracts,  shall  be  made  available  for  public  Inspection  and  copying  upon  request.  In  the  event  that  no  records  are  prepared  or 
exchanged  during  negotiations  In  the  above-mentioned  categories,  or  the  records  exchanged  do  not  provide  a meaningful  representation  ofUie  respective  positions,  the  city  attorney  or  city  representative 
familiar  with  the  negotiations  shall,  upon  a written  request  by  a member  ofthe  public,  prepare  written  summaries  of  the  respective  positions  within  five  working  dap  following  the  final  day  of  negotiation  of  any 
given  week.  The  lummaries  will  be  available  for  public  Inspection  and  copying.  Upon  completion  of  negotiations,  the  executed  contract,  mduding  the  dollar  amount  of  said  contract,  shall  be  made  available  for 
Inspection  and  copying.  At  the  end  of  each  fiscal  year,  each  City  department  shall  provide  to  the  Board  of  Supervisors  a list  of  all  sole  source  contracts  entered  Into  during  Uie  past  fiscal  year.  This  list  shall  be 
made  avaHabla  for  Inspection  and  copying  as  provided  for  elsewhere  In  this  Article. 

(0  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City  or  any  of  its  departments,  programs,  projects  or  other  categories,  and  all  bills,  cliutti's,  itwoices, 
vouchers  or  other  records  of  payment  obligations  as  well  as  records  of  actual  disbursements  showing  the  amount  paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other  Uian  payments  for  social  or 
ocher  services  whose  records  are  confidential  by  law,  shall  not  be  exempt  from  disclosure  under  any  circumstances. 

(g)  Neither  the  Oly  nor  any  offlee  employee,  or  agent  thereof  may  assert  Callfornie  Public  Records  Act  Section  6355  or  any  similar  provision  as  the  basis  for  withholding  any  documents  or  information 
requested  under  this  ordinance. 

(h)  Ncilher  Uie  Qty  nor  any  office,  employee,  or  agent  Uiereof  may  assert  in  exemption  for  withholding  for  soy  document  or  information  based  on  a "deliberative  process"  exemption,  either  os  provided  by 
Calltorala  Pubik  Records  Act  Section  $355  or  any  other  provision  of  law  Uiat  does  not  prohibit  disclosure. 
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(0  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  svithholding  for  any  document  or  information  based  on  a finding  or  shosving  that  the  public  interest  in  withhol^g 
the  information  outweighs  the  public  interest  in  disclosure.  All  ivithholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  this  ordinance  providing  for  withholding  of  the  specific  type 

292-95,App.  9/8/95:  Ord.  240-98,  App.  7/17/98:  Proposition  0,11/2/99)  _ . 

Sec.  67.25.  ImmediacyOf  Response. 

(a)  Notwithstanding  the  lo-day  period  for  response  to  a request  permitted  in  Government  Code  Section  6256  and  in  this  Article,  a written  request  for  information  described  in  any  category  of  non-e.xempt  public 
Information  shall  be  satisfied  ho  later  than  the  close  ofbusiness  on  the  day  follovdng  the  day  of  the  request.  This  deadline  shall  apply  only  if  the  words  "Immediate  Disclosure  Request"  are  placed  across  the  top 
of  the  request  and  on  the  envelope,  subject  line,  or  cover  sheet  in  which  the  request  is  transmitted.  Maximum  deadlines  provided  in  this  article  are  appropriate  for  more  extensive  or  demanding  requests,  but 
shall  not  be  used  to  delay  fulfilling  a simple,  routine  or  otherwise  readily  answerable  request. 

Cb)  If  the  voluminous  nature  of  the  information  requested,  its  location  in  a remote  storage  facility  or  the  need  to  consult  with  another  interested  department  warrants  an  extension  of  10  days  as  provided  in 
Government  Code  Section  6456.1,  the  requester  shall  be  notified  as  required  by  the  close  of  business  on  the  business  day  following  the  request. 

(c) The  person  seeking  the  information  need  not  state  his  or  her  reason  for  making  the  request  or  the  use  to  which  the  information  svill  be  put,  and  requesters  shall  not  be  routinely  asked  to  make  such  a 
disclosure.  Where  a record  being  requested  contains  information  most  of  which  is  e.xempt  from  disclosure  under  the  California  Public  Records  Act  and  this  article,  however,  the  City  Attorney  or  custodian  of  the 
record  may  inform  the  requester  of  the  nature  and  e.\-tent  of  the  non-exempt  information  and  inquire  as  to  the  requester"s  purpose  for  seeking  it,  ui  order  to  suggest  alternative  sources  for  the  information  ivhich 

(d)  Notsvithstandlng  any  provisions  of  California  Law  or  this  ordinance,  in  response  to  a request  for  information  describing  any  category  of  non-exempt  public  information,  when  so  requested,  the  City  and 
County  shall  produce  any  and  all  responsive  public  records  as  soon  as  reasonably  possible  on  an  incremental  or  "rolling"  basis  such  that  responsive  records  are  produced  as  soon  as  possible  by  the  end  of  the 
same  business  day  that  they  are  reviewed  and  collected.  This  section  is  intended  to  prohibit  the  withholding  of  public  records  that  ate  responsive  to  a records  request  until  all  potentially  responsive  documents 
have  been  reviewed  and  collected.  Failure  to  comply  with  this  provision  is  a violation  of  this  article.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

Sec.  67.26.  Withholding  Kept  To  A Minimum. 

No  record  shall  be  svithheld  fi'om  disclosure  In  its  entirety  unless  all  information  contained  in  it  is  exempt  from  disciosure  under  e.xpress  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute. 
Information  that  is  exempt  from  disclosure  shall  be  masked,  deleted  or  otherwise  segregated  in  order  that  the  none.xempt  portion  of  a requested  record  may  be  released,  and  keyed  by  footnote  or  other  clear 
reference  to  the  appropriate  justification  for  withholding  required  by  section  67.27  of  this  article.  This  work  shall  be  done  personally  by  the  attorney  or  otherstaff  member  conducting  the  exemption  review.  The 

Sec.  67.27.  Justification  Of  Withholding. 

Any  svithholding  of  information  shall  be  justified,  in  writing,  as  follows: 

(a)  A withholding  under  a specific  permissive  exemption  in  the  California  Public  Records  Act,  or  elsewhere,  which  permissive  exemption  is  not  forbidden  to  be  asserted  by  this  ordinance,  shall  cite  that 
authority. 

(b)  A rvithholciing  on  the  basis  that  disclosure  is  prohibited  by  law  shall  cite  the  specific  statutory  authority  in  the  Public  Records  Act  or  elsewhere. 

(c)  A withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  liability  shall  cite  any  specific  statutory  or  case  law,  or  any  other  public  agency"s  litigation  experience,  supporting  that  position. 


Sec.  67.28.  Fees  For  Duplication. 

(a)  No  fee  shall  be  charged  for  making  public  records  available  for  re' 


g.  meeting  agendas  and  related  materials,  unless  a special  fee  has  been  established  pursuant  to  subdivision  (d)  of  this  section,  a f 


(c)  For  documents  assembled  and  copied  to  the  order  of  the  requester,  unless  a special  fee  has  been  established  pursuant  to  subdivision  (d)  of  this  section,  a fee  not  to  exceed  10  cents  per  page  may  be  charged, 
plus  any  postage. 

establishing  that  its  cost  per  page  impression  exceeds  10  cents  or  one  cent,  as  the  case  may  be.  The  cost  per  page  impression  shall  include  the  following  costs;  one  sheet  of  paper;  one  duplication  cycle  of  the 

(e)  Video  copies  of  video  recorded  meetings  shall  be  provided  to  the  public  upon  request  for  $10.00  or  less  per  meeting.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  0,11/2/99) 

officers.  The  index  shall  be  for  the  use  of  City  officials,  staff  and  the  general  public,  and  shall  be  organiaed  to  permit  a general  understanding  of  the  types  of  information  maintained,  by  which  officials  and 
departments,  forwhich  purposes  and  fbrwhat  periods  of  retention,  and  under  what  manner  of  organitation  for  accessing,  e.g.  by  reference  to  a name,  a date,  a proceeding  or  project,  or  some  other  referencing 
system.  The  Index  need  not  be  in  such  detail  as  to  identify  files  or  records  concerning  a specific  person,  transaction  or  other  event,  but  shall  clearly  indicate  where  and  how  records  of  that  type  are  kept.  Any  such 
master  index  shall  be  reviewed  by  appropriate  staff  for  accuracy  and  presented  for  formal  adoption  to  the  administrative  official  or  policy  body  responsible  for  the  indexed  records.  The  City  .Administrator  shall 
be  responsible  for  the  preparation  of  this  records  inde.x.  The  City  Administrator  shall  report  on  the  progress  of  the  index  to  the  Sunshine  Ordinance  Task  Force  on  at  least  a semi-annual  basis  until  the  index  is 

public  participation  to  develop  a meaningful  records  index.  The  index  shall  clearly  and  meaningfully  describe,  ivith  as  much  specificity  as  practicable,  the  individual  types  of  records  that  are  prepared  or 
maintained  by  each  department,  agency,  commission  or  public  official  of  the  City  and  County.  The  index  shall  be  sufficient  to  aid  the  public  in  making  an  inquiry  or  a request  to  inspect.  Any  changes  In  the 
department,  agency,  commissionorpubllc  officiar's  practices  or  procedures  affecting  the  accuracy  of  the  information  provided  to  the  City  Administrator  shall  be  recorded  by  theffity  Arlministrator  on  a periodic 
basis  so  as  to  maintain  the  integrity  and  accuracy  of  the  index.  The  index  shall  be  continuously  maintained  on  the  City's  Worldwide  Website  and  made  available  at  public  libraries  within  the  City  and  County  of 
San  Francisco.  (Added  by  Ord.  265-93,  AppT8/i8/93;  amended  by  Ord.  287-96,  App.  7/12/96;  Proposition  G,  11/2/99) 

Sec.  67.29-2.  Internet  Access/World  Wide  Web  Minimum  Standards. 

of  its  policy  bodies  for  the  last  three  years.  Notices  and  agendas  shall  be  posted  no  later  than  the  time  that  the  department  otherwise  distributes  this  information  to  the  public,  allmving  reasonable  time  for 
posting.  Minutes  of  meetings  shall  be  posted  as  soon  as  possible,  but  in  any  event  within  48  hours  after  they  have  been  approved.  Each  department  shall  make  reasonable  efforts  to  ensure  that  its  Worldwide 
Website  is  regularly  reviewed  for  timeliness  and  updated  on  at  least  a weekly  basis.  The  City  and  County  shall  also  make  available  on  its  World  Wide  Web  site,  or  on  a comparable,  readily  accessible  location  on 
the  Internet,  a current  copy  of  the  City  Charter  and  all  City  Codes.  OAdded  by  Proposition  G,  11/2/99) 

SEC.  67.29-3. 

Any  future  agreements  betiveen  the  city  and  an  advertising  space  provider  shall  be  public  records  and  shall  include  as  a basis  for  the  termination  of  the  contract  any  action  by,  or  permitted  by,  the  space  provider 
to  remove  or  deface  or  othenvise  Interfere  ivith  an  advertisement  without  first  notifying  the  advertiser  and  the  city  and  obtaining  the  advertiser’s  consent  In  the  event  advertisements  are  defaced  or  vandalised, 
the  space  provider  shall  provide  written  notice  to  the  city  and  the  advertiser  and  shall  allow  the  advertiser  the  option  of  replacing  the  defaced  or  vandalized  material.  Any  request  by  any  city  official  or  by  any 
space  provider  to  remove  or  alter  any  advertising  must  be  In  ivriting  and  shall  be  a public  record.  (Added  by  Proposition  G,  11/2/99) 

Sec.  67.29-4.  Lobbyist  On  Behalf  Of  The  City. 

(a)  Any  lobbyistwho  contracts  for  economic  consideration  ivitii  the  City  and  County  of  San  Francisco  to  represent  the  (3ty  and  County  in  matters  before  any  local,  regional,  state,  or  federal  administrative  or 
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Icfislativt  body  shall  I3e  a poblic  racoids  report  of  their  activities  on  a quarterly  basis  with  the  San  Francisco  Ethics  Commission.  This  report  shall  be  maintained  by  the  Ethics  Commission  and  not  bee-vempt 
from  disclosure.  Each  quarterly  report  shall  identify  all  financial  erpenditures  by  Che  lobbyist,  the  individual  or  entity  to  whom  each  e.vpenditure  rvas  made,  the  date  the  e.xpenditure  was  made,  and  specirically 
Identify  the  local,  state,  retional  or  national  legislative  or  administrative  action  the  lobbyist  supported  or  opposed  in  making  the  e.vpenditure.  The  failure  to  file  a quarterly  report  rvith  the  required  disclosures 
shall  be  a violation  of  this  Ordinance. 

(b)  No  person  shall  be  deemed  a lobbyist  under  section  (a),  unless  that  person  receives  or  becomes  entitled  to  receive  at  least  S300  total  compensation  in  any  month  for  influencing  legislative  or  administrative 
action  on  behalf  of  the  City  and  Cottnty  of  San  Francisco  or  has  at  least  15  separate  contacts  with  local,  state,  regional  or  national  officials  for  the  purpose  of  influencing  legislative  or  administrative  action  within 
any  two  consecutive  months.  No  business  or  organization  shall  be  deemed  as  a lobbyist  under  section  (a)  unless  it  compensates  its  employees  or  members  for  their  lobbying  activities  on  behalf  of  the  City  and 
County  of  San  Francisco,  and  the  compensated  employees  or  members  have  at  least  as  separate  contacts  with  local,  state,  regional  or  national  officials  for  the  purpose  of  influencing  legislative  or  admirustrative 
action  within  any  two  consecutive  months.  Total  compensation"  shall  be  calculated  by  combining  all  compensation  received  from  the  City  and  County  of  San  Francisco  during  the  month  for  lobbying  activities 
on  matters  at  the  local,  stale,  regional  or  national  level.  'Total  number  of  contacts"  shall  be  calculated  by  combining  all  contacts  made  during  the  tivo-month  period  on  behalf  of  the  City  and  County  of  San 
Francisco  for  all  lobbying  activities  on  maters  at  the  local,  state,  regional  or  national  level. 

(c)  Funds  of  the  City  and  County  of  San  Francisco,  indudlng  organizational  dues,  shall  not  be  used  to  support  any  lobbying  efforts  to  restrict  public  access  to  records,  information,  or  meetings,  e.vcept  where 
such  effort  is  solely  for  the  purpose  of  protecting  the  identity  and  privacy  rights  of  private  citizens,  (.-kdded  by  Proposition  C,  11/2/99) 

Sec.  6yJ9-S-  Calendars  Of  Certain  Officials. 

The  Mayor,  The  City  Attorney,  and  every  Department  Head  shall  keep  or  cause  to  be  kept  a daily  calendar  wherein  is  recorded  the  time  and  place  of  each  meeting  or  event  attended  by  that  official,  rvith  the 
exclusion  of  purely  personal  or  som'al  events  at  which  no  city  business  is  discussed  and  that  do  not  take  place  at  City  Offices  or  at  the  offices  or  residences  of  people  who  do  substantial  business  with  or  are 
othenvisesubstantially  financially  affected  by  actions  of  the  city.  For  meetings  not  othenvise  publicly  recorded,  the  calendar  shall  include  a general  statement  of  issues  discussed.  Such  calendars  shall  be  public 
records  and  shall  be  available  to  any  requester  three  business  days  subsequent  to  the  calendar  entry  date.  (Added  by  Proposition  G,  u/2/99) 

Sec.  67.29-6.  Sources  Of  Outside  Funding. 

the  purpose  of  carrying  out  or  assisting  any  City  function  unless  the  amount  and  source  of  all  such  funds  is  disclosed  as  a public  record  and  made  available  on  the  website  for  the  department  to  which  the  funds 
Sec.  67.29-7.  Correspondence  And  Records  Shall  Be  Maintained. 

(b)  The  Department  of  Elections  shall  keep  and  preserve  all  records  and  invoices  relating  to  the  design  and  printing  of  ballots  and  other  election  materials  and  shall  keep  and  preserve  records  documenting  who 
had  custody  of  ballots  from  the  time  ballots  are  cast  until  ballots  are  received  and  certified  by  the  Department  of  Elections. 

(c)  In  any  contract,  agreement  or  permit  between  the  City  and  any  outside  entity  that  authorizes  that  entity  to  demand  any  funds  or  fees  from  citizens,  the  City  shall  ensure  that  accurate  records  of  each 
transaction  are  maintained  in  a professional  and  businesslike  manner  and  ate  available  to  the  public  as  public  records  under  the  provisions  of  this  ordinance.  Failure  of  an  entity  to  comply  with  these  provisions 
shall  be  grounds  for  terminating  the  contract  or  for  imposing  a financial  penalty  equal  to  one-half  of  the  fees  derived  under  the  agreement  or  permit  during  the  period  of  time  when  the  failure  was  in  effect. 
Failure  of  any  Department  Head  under  this  provision  shall  be  a violation  of  this  ordinance.  This  paragraph  shall  apply  to  any  agreement  allosving  an  entity  to  tow  or  impound  vehicles  in  the  City  and  shall  apply 

Sec.  67.30.  The  Sunshine  Ordinance  Task  Force. 

theSocietyof  Professional  Journalists,  one  of  whom  shall  be  an  attorney  and  one  of  svhom  shall  be  a local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One  member  shall  he 
appointed  from  Individuals  whose  names  have  been  submitted  by  the  local  chapter  of  the  League  of  Women  Voters.  Four  members  shall  be  members  of  the  public  who  have  demonstrated  interest  in  or  have 
e.vperience  in  the  Issues  of  citizen  access  and  participation  In  local  government.  Two  members  shall  be  members  of  the  public  eeperienced  in  consumer  advocacy.  One  member  shall  be  a Journalist  fi-om  a 

member  who  shall  be  a member  of  the  public  who  Is  physically  handicapped  and  who  has  demonstrated  interest  in  citizen  access  and  participation  in  local  government.  The  Mayor  or  his  or  her  designee,  and  the 
Clerk  of  the  Board  of  Supervisors  or  his  or  her  designee,  shall  serve  as  non-voting  members  of  the  task  force.  The  City -Attorney  shall  serve  as  legal  advisor  to  the  task  force.  The  Sunshine  Ordinance  Task  Force 

legal  advisor  and  advocate  to  Che  Task  Force  and  an  ethical  wall  svfli  be  maintained  bebveen  the  work  of  this  attorney  on  behalf  of  the  Task  Force  and  any  person  or  Office  that  the  Task  Force  determines  may 
have  a conflict  of  interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of  Supervisors.  In  the  event  of  such  removal  or  in  the  event  a vacancy  othenvise  occurs  during  the  term  of  office 
of  any  appointive  member,  a successor  shall  be  appointed  for  the  une-vpired  term  of  the  office  vacated  in  a manner  similar  to  that  described  herein  for  the  initial  members.  The  task  force  shall  elect  a chair  from 
among  Its  appointive  members.  The  term  of  office  as  chair  shall  be  one  year.  Members  of  the  task  force  shall  serve  without  compensation. 

(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  provide  information  to  other  City  departments  on  appropriate  ways  m which  to  implement  this  chapter.  The  task  force  shall  develop  appropriate 
goals  to  ensure  practical  and  timely  implementation  of  this  chapter.  The  task  force  shall  propose  to  the  Board  of  Supervisors  amendments  to  this  chapter.  The  task  force  shall  report  to  the  Board  of  Supervisors 
at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the  administration  of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the  Supervisor  of  Public  Records  and 
may  request  additional  reports  or  information  as  it  deems  necessary.  The  Task  Force  shall  make  referrals  to  a municipal  office  with  enforcement  power  under  this  ordinance  or  under  the  California  Public 
Records  Act  and  the  Brotm  Act  whenever  it  concludes  that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall,  from  time  to  time  as  it  sees  fit.  Issue  public  reports 
evaluating  compliance  vrith  this  ordinance  and  related  California  laivs  by  the  City  or  any  Department,  Office, .or  Official  thereof. 


(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a general  schedule  for  meetings,  requirements  for  attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members  for 
non-attendance.  (Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  ii8-9u,  App.  3/18/9^ : Ord.  432-94,  App.  12/30/94;  Ord.  2S7-96,  App.  7/12/96;  Ord.  198-98,  App.  6/19/98;  387-98.  App.  12/24/98; 
PraposItionG,  u/2/99) 

Sec.  67.31.  Responsibility  For  Administration. 

chapter  for  departments  under  their  respective  control.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  a full-time  staff  person  to  perform  administrative  duties  for  the  Sunshine  Ordinance  Task  Force  and 
to  assist  any  person  in  gaining  access  to  public  meetings  or  public  information.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  that  staff  person  with  whatever  facilities  and  equipment  are  necessary  to 
perform  said  duties.  (Added  by  Otd.  265-93,  App.  8/18/93:  amended  by  Ord.  287-96,  App.  7/12/96;  Proposition  G,  u/2/99) 

Sec.  67.32.  Provision  Of  Servicu  To  Other  Agencies;  Sunshine  Required. 

ills  the  policy  oftheGty  and  County  of  San  Francisco  to  ensure  opportunities  for  Informed  civic  participation  embodied  in  this  Ordinance  to  all  local,  state,  regional  and  federal  agencies  and  Institutionswith 
which  II  maintains  continuing  legal  and  political  relationships.  Officers,  agents  and  other  representatives  of  the  Gty  shall  continually,  consistendy  and  assertively  work  to  seek  commitments  to  enact  open 
mertlnp,  public  bformation  and  citizen  comment  policies  by  these  agencies  and  Institutions,  Including  but  not  limited  to  the  Presidio  Trust,  the  San  Francisco  Unified  School  District,  the  San  Francisco 
Community  College  District  the  San  Frandsco  Transportation  Authority,  the  San  Francisco  Housing  Authority,  the  Treasure  Island  Development  Authority,  the  San  Francisco  Redevelopment  Authority  and  the 
University  of  Callfornit.  To  the  e.vtent  not  expressly  prohibited  by  law,  copies  of  all  written  communications  with  the  above  Identified  entities  and  any  City  employee,  officer,  agents,  or  and  representath'e,  shall 

their  official  capacities  shall  be  open  to  the  public,  and  this  provision  cannot  be  waived  by  any  City  officer,  agent  or  representative.  The  city  shall  give  no  subsidy  In  money,  tax  abatements,  land,  or  services  to 
any  private  entity  unless  that  private  entity  agrees  In  ivriting  to  provide  the  city  with  financial  projections  (including  profit  and  loss  figures),  and  annual  audited  financial  statements  for  the  project  thereafter,  for 
till  project  upon  which  the  subsidy  la  based  and  all  such  projections  and  financial  statements  shall  be  public  records  that  must  be  disclosed.  (Added  by  Proposition  G,  11/2/99) 

See.  674J3-  Department  Head  Declaration. 

All  Qty  department  heads  and  all  City  management  employees  and  all  employeai  or  officials  who  are  required  to  sign  an  affidavit  of  financial  interest  with  the  Ethics  Commission  shall  sign  an  annual  affidavit 
or  dRliration  stating  under  penalty  of  perjury  that  they  have  read  the  Sunshine  Ordinance  and  have  attended  or  will  attend  when  ne-vt  offered,  a training  session  on  the  Sunshine  Ordinance,  to  be  held  at  least 
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once  annually.  The  affidavit  or  declaradons  shall  be  maintained  by  the  Ethics  Commission  and  shall  be  available  as*a  public  record.  Annual  training  shall  be  provided  by  the  San  Francisco  City  Attorney  "s  Office 
^vith  the  assistance  of  the  Sunshine  Ordinance  Task  Force.  (Added  by  Proposition  G,  u/2/99) 

Sec.  6y.3^.  Willftil  Failure  Shall  Be  Official  Misconduct. 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city  employee  to  discharge  any  duties  imposed  by  the  Sunshine  Ordinance,  the  Bro^vn  Actor  the  Public  Records  Act  shall  be 
deemed  official  misconduct.  Complaints  involYing  allegations  of  willful  snolations  of  this  ordinance,  the  Brown  Actor  the  Public  Records  Act  by  elected  officials  or  department  heads  of  the  City  and  County  of 
San  Francisco  shall  be  handled  by  the  Ethics  Commission.  (Added  by  Proposition  G,  ia/2/99) 

Sec.  67.35.  Enforcement  Provisions. 

(a)  Any  person  may  institute  proceedings  for  injunctive  relief,  declaratory  relief,  orivTitof  mandate  inanycourt  of  competent  jurisdiction  to  enforce  his  or  her  right  to  inspector  to  receive  a copy  of  any  public 
record  or  class  of  public  records  under  this  Ordinance  or  to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to  compel  such  meeting  to  be  open, 

(b)  A court  shall  award  costs  and  reasonable  attorneys"  fees  to  the  plaintiff  who  is  the  prevailing  party  in  an  action  brought  to  enforce  this  Ordinance. 

(c)  If  a court  finds  that  an  action  filed  pursuant  to  this  section  is  frivolous,  the  City  and  County'  may  assert  its  rights  to  be  paid  its  reasonable  attorneys"  fees  and  costs. 

(d)  Any  person  may  Institute  proceedings  for  enforcement  and  penalties  under  this  act  in  any  court  of  competent  jurisdiction  or  before  the  Ethics  Commission  if  enforcement  action  Is  not  taken  by  a city  or  state 
official  40  days  after  a complaint  is  filed.  (Added  by  Proposition  G,  11/2/99) 


Sec.  67.37.  Severability. 

thereof  to  any  person  or  circumstances,  shall  not  affect  the  validity  of  the  remainder  of  this  chapter,  or  the  validity  of  its  application  to  other  persons  or  circumstances.  (Added  by  Ord.  265-93,  App.  8/18/93; 
amended  by  Proposition  G,  n/2/99) 

Sec.  673.1.  Prohibiting  The  Use  Of  Cell  Phones,  Pagers  .\nd  Similar  Sound-Producing  Electrical  Devices  At  And  During  Public  Meetings. 

At  and  during  a public  meeting  of  any  policy  body  governed  by  the  San  Francisco  Sunshine  Ordinance,  the  ringing  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  shall  be 
prohibited.  The  presiding  officer  of  any  public  meeting  which  is  disrupted  may  order  the  removel  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or  otlier 

this  Section.  A warning  of  the  provisions  of  this  Section  shall  be  printed  on  all  meeting  agendas,  and  shall  be  e-xplained  at  the  beginning  of  each  public  meeting  by  die  presiding  officer.  (Added  by  Ord.  286-00, 
File  No.  oouss-App.  12/22/2000) 
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San  Francisco  Sunshine  Ordinance  Task  Force 


PUBLIC  COMPLAINT  PROCEDURE 

Consistent  with  the  language  and  spirit  of  the  San  Francisco  Sunshine  Ordinance 
(Ordinance)  to  provide  the  most  open  government  possible  (see  City  Administrative 
Code  Section  (§)  67.1),  all  inferences  and  evidence  shall  be  viewed  in  the  light  most 
favorable  to  the  petitioner. 

Revised  4/26/2005,  Revised  as  to  form  5/22/2007,  3/25/2008  & 4/28/09 


The  Sunshine  Ordinance  Task  Force  (SOTF)  has  an  obligation  under  San  Francisco 
Administrative  Code  §§67.21  (e),  67.30(c)  and  12L.1-10  to  respond  to  public 
complaints. 

A.  Inquiries  In  Person  or  by  Phone 

It  is  the  goal  of  the  SOTF  to  help  the  public  gain  access  to  public  records  and  meetings. 
The  staff  of  the  SOTF  will  therefore  work  with  members  of  the  public  to  help  achieve 
such  access  in  order  to  avoid  the  need  for  filing  complaints  with  the  SOTF. 

1 . The  Administrator  shall  discuss  the  request  with  the  member  of  the  public  and 
attempt,  with  the  assistance  of  the  City  Attorney,  to  mediate  the  request. 

2.  If  unable  to  facilitate  access  to  a desired  record  or  to  a public  meeting,  the  SOTF 
staff  shall  advise  the  members  of  the  public  of  his/her  right  to  file  a petition  with 
the  Supervisor  of  Records  (the  City  Attorney’s  Office)  and  to  pursue  the  SOTF 
complaint  process,  and  shall  send  the  complainant  a packet  of  information 
regarding  the  complaint  process. 

B.  Filing  a Complaint  with  the  SOTF 

1.  A letter  or  complaint  form  may  be  submitted  to  the  SOTF  via  mail,  fax  or 
electronic  mail  (email),  or  in  person.  If  a complaint  letter  is  received,  the 
Administrator  shall  complete  a complaint  form  and  send  a copy  to  the 
complainant  for  their  review.  The  complaint  form  shall  include  a box  to  indicate  if 
the  complainant  wants  a public  hearing  before  the  Task  Force  or  a pre-hearing 
conference  before  the  Complaint  Committee  to  focus  the  complaint  or  to 
otherwise  assist  the  parties  to  the  complaint.  Once  filed  a copy  of  the  complaint 
shall  be  sent  to  the  Chairs  of  the  full  Task  Force  and  Complaint  Committee,  and 
the  SOTF  Deputy  City  Attorney. 

2.  Upon  filing  a complaint,  the  complainant  shall  be  given  a condensed  checklist  of 
procedural  requirements  (i.e.  complaint  process,  documentation  deadlines,  etc.), 
The  responding  City  department/agency  (respondent)  shall  be  sent  written  notice 
of  the  complaint  with  a checklist  of  procedures,  with  a request  to  respond  to  the 
charges  in  the  complaint  within  5 business  days.  The  Deputy  City  Attorney  who 
advises  City  departments/agencies  may  assist  the  respondent  in  preparing  a 
response  to  the  complaint.  {See  Addendum) 


3.  Hearing  Schedule; 

(a)  If  the  responding  City  department  (respondent)  does  not  contest  jurisdiction, 
or  there  is  no  request  for  a pre-hearing  conference  to  focus  the  complaint  or 
otherwise  assist  the  parties  to  the  complaint,  a hearing  will  be  scheduled 
with  the  Full  Task  Force. 

(b)  If  the  responding  City  department  (respondent)  contests  jurisdiction  or  there 
is  a request  for  a pre-hearing  conference  to  focus  the  complaint  or 
otherwise  assist  the  parties  to  the  complaint  a hearing  will  be  scheduled 
with  the  Complaint  Committee  prior  to  the  hearing  before  the  Full  Task 
Force. 

4.  The  Administrator  shall  advise  the  complainant  and  the  affected 
department/agency  of  the  date,  time  and  location  of  the  Complaint  Committee 
and/or  Full  Task  Force  meetings  at  which  the  complaint  will  be  discussed.  The 
respondent  shall  have  a knowledgeable  representative  and/or  its  custodian  of 
records  at  the  meeting.  The  Administrator  shall  inform  both  parties  of  the 
deadline  to  submit  any  supporting  documentation.  Both  parties  shall  be  held  to 
the  stated  deadlines:  five  working  days  before  the  hearing. 

5.  The  Administrator  shall  gather  all  relevant  documents  prior  to  the  forthcoming 
hearing/s  and  shall  send  the  documents  to  the  members  for  their  review.  When 
the  documents  exceed  75  pages,  the  complaint  will  be  forwarded  without  its  full 
exhibits,  with  an  indication  that  the  full  exhibits  are  on  file  with  the  Administrator. 

6.  Complaint  Committee  Hearings: 

(a.)  The  SOTF  Deputy  City  Attorney,  shall  provide  a written  opinion  to  the 
Complaint  Committee  as  to  whether  the  SOTF  has  jurisdiction  over  the 
complaint. 

(b.)  The  Complaint  Committee  shall  review  a complaint  where  jurisdiction  is 
contested  or  a pre-hearing  conference  is  requested  at  its  next  meeting  and 
recommend  whether  the  SOTF  has  jurisdiction.  The  Committee  shall  also 
focus  the  issues  for  the  complainant,  respondent  and  SOTF,  or  otherwise 
assist  the  parties. 

7.  When  the  Complaint  Committee  recommends  accepting  jurisdiction,  it  shall  do  so 
at  the  next  regular  SOTF  meeting  unless  this  would  result  in  a violation  of  the  45- 
day  time  limit  for  resolving  complaints  (mandated  by  §67.21);  in  such  a case,  a 
special  meeting  shall  be  called  to  hear  the  matter.  The  complainant  may  waive 
the  45-day  rule  or  request  a special  hearing  within  the  45-day  period. 

8.  Continuances: 

(a)  A complainant  may  waive  the  45-day  rule  and  if  a request  for  continuance 
is  submitted  at  least  three  business  days  in  advance  of  the  scheduled 
hearing  it  shall  be  granted.  For  requests  submitted  less  than  three  business 
days  in  advance  or  for  requests  for  subsequent  continuances,  the  request 
shall  be  granted  by  a simple  majority  vote  of  the  members  present. 

(b)  If  a respondent  submits  a request  for  continuance  at  least  three  business 
days  in  advance,  upon  agreement  of  the  complainant  the  continuance  shall 
be  granted.  If  the  complainant  does  not  agree  to  the  continuance,  the 


request  for  continuance  is  not  made  within  three  business  days,  or  the 
respondent  is  requesting  a subsequent  continuance,  such  continuance 
shall  be  granted  by  a simple  majority  vote  of  the  members  present. 
(Adopted  5/22/07) 

C.  Public  Hearing  Procedure 

If  jurisdiction  is  not  contested  or  the  Complaint  Committee  recommends  jurisdiction,  the 
complainant  and  respondent  shall  receive  a written  notice  of  the  specific  issues  that 
shall  be  before  the  SOTF  for  a hearing,  and  they  shall  be  advised  to  submit  any 
evidence  no  later  than  5 working  days  prior  to  the  hearing. 

Documentation 

For  a document  to  be  considered,  it  must  be  received  at  least  5 working  days  before  the 
hearing  (Tuesday  before  the  actual  meeting).  At  the  hearing  before  the  Task  Force, 
should  the  complainant  submit  additional  documentation  that  has  not  been  submitted  to 
all  parties,  he  or  she  shall  be  given  the  following  options; 

(1)  Proceed  with  the  hearing  without  SOTF  consideration  of  the  additional 
documentation: 

(2)  Waive  his/her  right  to  a hearing  within  45  days  and  ask  for  the  hearing  to  be 
continued;  but 

(3)  If  the  additional  documentation  raises  a new  issue,  the  complainant  may 

0 proceed  with  the  hearing  and  file  a new  complaint  on  the  additional  issue(s),  or 
e withdraw  and  amend  the  complaint  to  include  the  new  issue(s). 

D.  Hearing  and  Findings  of  the  Task  Force 

1 . Prior  to  the  meeting,  the  SOTF  Deputy  City  Attorney  shall  prepare  an 
instructional  letter  to  assist  the  SOTF  in  understanding  the  issues.  All  members 
of  the  SOTF  are  responsible  for  being  familiar  with  the  complaint  issues  prior  to 
the  meeting. 

2.  The  SOTF  shall  conduct  the  public  hearing  with  the  complainant  and  respondent 
present. 

3.  After  hearing  all  testimony,  the  SOTF  shall  vote  on  an  Order  of  Determination  or 
other  directives  written  by  the  Chair  of  behalf  of  the  Task  Force  stating  whether 
the  record  is  public  and/or  whether  the  open  meeting  laws  were  obeyed. 

4.  After  the  SOTF  determines  a course  of  action,  the  complainant  and  respondent 
shall  be  notified  in  writing. 


E.  Reconsideration  of  Task  Force  Findings 


1 . Within  1 0 days  of  receipt  Issfcjance-of  the  Order  of  Determination,  either  the 
complainant  or  respondent  may  petition  the  SOTF  for  a reconsideration  only  if 
information  exists  that  was  not  available  at  the  time  of  the  hearing  and  the 
petitioning  party  must  present  an  offer  of  proof  as  to  the  new  information. 

2.  The  Task  Force  shall  consider  the  petition  at  its  next  scheduled  meeting.  If  a 
petition  for  reconsideration  is  granted,  a new  hearing  on  the  complaint  shall  be 
scheduled  at  the  next  SOTF  meeting.  (Approved  by  Task  Force  10/26/04) 

F.  Department  to  Comply  with  Determination  of  the  SOTF 

1.  The  Administrator  shall  send  the  Order  of  Determination  to  the  complainant  and 
the  respondent  and  request  a written  response  within  5 days  of  the  receipt  of  the 
Order  and  as  necessary  request  a written  response,  which  shall  be  monitored  by 
the  SOTF  Compliance  and  Amendments  Committee  and/or  any  committee 
recommended  by  the  Chair.  If  a public  records  violation  is  found,  the  custodian  of 
records  shall  be  ordered  to  provide  the  record  to  the  complainant  within  5 days 
after  the  issuance  of  the  Order  of  Determination.  The  Compliance  and 
Amendments  Committee  shall  review  whether  there  has  been  compliance  with 
the  Order  of  Determination. 

2.  If  there  is  a failure  to  comply,  the  Compliance  and  Amendments  Committee  may 
recommend  that  the  SOTF  notify  the  District  Attorney,  the  California  Attorney 
General,  the  Board  of  Supervisors  and/or  the  Ethics  Commission,  who  may  take 
measures  they  deem  necessary  to  ensure  compliance  with  the  Ordinance.  A 
copy  of  the  Order  of  Determination  . shall  be  included  with  such  notification. 

3.  If  appropriate,  the  respondent  and  complainant  shall  be  sent  a notice  that  the 
District  Attorney,  California  Attorney  General,  Board  of  Supervisors  and  Ethics 
Commission  have  been  contacted,  and  of  the  complainant's  independent  right  to 
pursue  the  issue  in  court. 

G.  Documentation  and  Information  Regarding  Individual  Complaints: 

1 . The  Administrator  shall  keep  a file  of  all  documents  and  a log  of  all  petitions  filed 
with  the  SOTF,  including  the  date  of  each  petition,  the  department/agency 
against  which  it  was  made,  the  nature  of  the  complaint  and  its  status.  This  shall 
be  in  compliance  with  its  records  and  retention  schedule. 

2.  Copies  of  all  correspondence  relating  to  a complaint  shall  be  sent  to  all  parties. 
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Addendum 


Complaint  Process 

1 . You  may  fill  out  a complaint  form  online  or  access  a form  at  sfgov.org/site/sunshine,  or  you 
may  send  your  own  letter  filing  a formal  complaint.  File  the  complaint  with  the  Sunshine 
Ordinance  Task  Force,  1 Dr.  Carlton  B.  Goodlett  PI.,  Room  244,  San  Francisco,  CA  94102- 
4689;  or  you  may  send  it  by  fax  to  (415)  554-7854  or  email  to  sotf@sfgov.org. 

2.  After  you  file  a complaint,  the  Complaint  Committee  of  the  Sunshine  Ordinance  Task  Force 
(SOTF)  shall,  if  jurisdiction  is  contested  and/or  a request  for  a pre-hearing  conference  is 
received,  review  it  to  determine  if  the  SOTF  has  jurisdiction  and  to  focus  on  the  relevant 
issues  in  the  case. 

* Jurisdiction  is  defined  as  the  authority  to  address  a given  issue(s),  as  specified  in  the 
Sunshine  Ordinance. 

3.  If  the  Complaint  Committee  finds  no  jurisdiction  over  the  violations  alleged  in  the  complaint, 
the  complainant  is  notified  of  the  decision  and  the  complainant  may  request  reconsideration 
before  the  SOTF  at  its  next  scheduled  meeting.  Should  the  SOTF  find  jurisdiction,  a full 
hearing  on  the  merits  will  be  scheduled. 

4.  If  the  Complaint  Committee  finds  the  SOTF  has  jurisdiction,  the  complainant,  respondent 
and  SOTF  members  are  notified  of  the  decision. 

5.  The  complaint  is  then  scheduled  for  a hearing  at  the  next  meeting  of  the  SOTF,  which  has 
the  final  say  on  the  jurisdiction  issue. 

6.  If  additional  information  is  to  be  submitted  by  the  complainant  or  respondent,  it  must  be 
submitted  to  the  Administrator  at  least  five  working  days  before  the  scheduled  hearing  before 
the  Task  Force. 

If  either  party  submits  additional  material  after  the  deadline,  they  will  be  informed  that 

a.  The  Task  Force  may  proceed  without  considering  the  new  material. 

b.  The  complainant  may  waive  the  45-day  time  limit  and  continue  the  hearing  to  the  next 
Task  Force  meeting. 

c.  The  complainant  may  withdraw  the  complaint  and  file  a new  complaint. 

d.  The  complainant  may  proceed  to  hearing  with  their  current  complaint  and  file  a new 
complaint  and  use  the  new  information  to  support  the  freestanding  separate  complaint. 

7.  After  the  public  hearing,  the  Task  Force  may  make  an  Order  of  Determination  regarding  the 
complaint. 

8.  For  further  information,  contact  the  Sunshine  Ordinance  T ask  Force  Administrator,  at  (41 5) 
554-7724. 
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CHAPTER  ONE 


I.  PREAJVJDBLE 

Pursuant  to  San  Francisco  Charter,  section  15,102,  the  San  Francisco  Ethics  Commission 
promulgates  these  Regulations  in  order  to  ensure  compliance  with  the  San  Francisco 
Sunshine  Ordinance,  San  Francisco  Administration  Code,  section  67.1,  et  seq.  These 
Regulations  shall  apply  to  complaints  alleging  violations  of  the  Sunshine  Ordinance.  All 
complaints  alleging  violations  of  conflict  of  interest,  campaign  finance,  lobbyist, 
campaign  consultant  or  other  governmental  ethics  laws  shall  be  handled  separately  under 
the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement  Proceedings. 

II.  DEFINITIONS 


For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  “Brown  Act”  means  California  Government  Code  section  54950,  et  seq. 

B.  “Business  day”  means  any  day  other  than  a Saturday,  Sunday,  City  holiday,  or  a 
day  on  which  the  Commission  office  is  closed  for  business. 

C.  “California  Public  Records  Act”  means  California  Government  Code  section 
6250,  et  seq. 

D.  “City”  means  the  City  and  County  of  San  Francisco. 

E.  “City  officer”  means  any  officer  identified  in  San  Francisco  Administrative  Code 
Section  1.50,  as  well  as  any  City  body  composed  entirely  of  such  officers. 

F.  “Commission”  means  the  Ethics  Commission. 

. G,  “Complaint”  means  a Task  Force  referral  or  a referral  from  the  Supeiwisor  of 
Records,  a written  document  submitted  dhectly  to  the  Ethics  Commission  alleging  a 
violation  of  the  Sunshine  Ordinance,  or  a matter  initiated  by  Ethics  Commission  staff 
alleging  a violation  of  the  Sunshine  Ordinance, 

H.  “Complainant”  means  a person  or  entity  that  initiated  a matter  with  the  Task 
Force,  Supeiwisor  of  Records,  or  Commission  alleging  a violation  of  the  Sunshine 
Ordinance.  “Complainant”  shall  also  mean  the  Commission  if  the  matter  was  initiated  by 
Commission  staff. 

I,  “Custodian”  means  a City  officer  or  employee  having  custody  of  any  public 
record. 
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J.  “Day”  means  calendar  day  unless  othenvise  specifically  indicated.  If  a deadline 
falls  on  a weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business 
day. 

K.  “Deliver”  means  transmit  by  U.S.  mail  or  personal  delivery  to  a person  or  entity. 
The  Commission,  the  Executive  Director,  the  Task  Force,  a Respondent,  or  the 
Complainant  receiving  material  may  consent  to' any  other  means  of  delivery,  including 
delivery  by  e-mail  or  fax.  In  any  proceeding,  the  Commission'Chairperson  may  order 
that  the  delivery  of  briefs  or  other  materials  be  accomplished  by  e-mail. 

L.  “Elected  official”  shall  mean  the  Mayor,  a Member  of  the  Board  of  Supervisors, 
City  Attorney,  District  Attorney,  Treasurer,  Sheriff,  Assessor,  Public  Defender,  a 
Member  of  the  Board  of  Education  of  the  San  Francisco  Unified  School  District,  and  a 
Member  of  the  Governing  Board  of  the  San  Francisco  Community  College  District. 

M.  “Executive  Director”  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

N.  “Exculpatory  information”  means  information  tending  to  show  that  the 
Respondent  has  not  committed  the  alleged  violation(s). 

O.  “Order  of  Determination”  means:  1)  an  order  from  the  Task  Force  that  forms  the 
basis  of  a show  cause  hearing  for  Task  Force  refen'als  made  under  Sunshine  Ordinance 
section  67.30(c);  or  2)  a fmal  recommendation  issued  by  the  Task  Force,  made  pursuant 
to  Sunshine  Ordinance  section  67.34,  that  a willful  violation  of  the  Sunshine  Ordinance 
by  an  elected  official  or  department  head  occuired. 

P.  'Tublic  Records”  means  records  as  defined  in  section  6252(e)  of  the  California 
Public  Records  Act,  which  includes  any  writing  containing  information  relating  to  the 
conduct  of  the  public's  business  prepared,  owned,  used,  or  retained  by  any  state  or  local 
agency  regardless  of  physical  foim  or  characteristics,  and/or  Sunshine  Ordinance  section 
67.20(b). 

Q.  “RefeiTal"  means  a document  fi-om  the  Task  Force  or  Supeiwisor  of  Records  to  the 
Commission  finding  a violation  of  the  Sunshine  Ordinance. 

R.  “Respondent"  means  a City  officer  or  City  employee  who  is  alleged  or  identified 
in  a complaint  to  have  committed  a violation  of  the  Sunshine  Ordinance. 

S.  “Sunshine  Ordinance”  means  San  Francisco  Administrative  Code  section  67.1,  et 
seq. 

T.  “Task  Force”  means  the  Sunshine  Ordinance  Task  Force,  established  by  San 
Francisco  Administrative  Code  section  67.30. 
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U.  “Willflil  violation”  means  an  action  or  failure  to  act  with  the  knowledge  that  such 
act  or  failure  to  act  was  a violation  of  the  Sunshine  Ordinance. 
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CHAPTER  TWO 


I.  REFERRALS  TO  THE  ETHICS  CONJDVnSSION 

A.  Matters  to  be  heard  in  a Show  Cause  Hearing- 

1 . Under  this  Chapter,  the  Ethics  Commission  will  conduct  a Show  Cause  Hearing 
on  any  refen-al,  as  defined  by  these  Regulations,  finding: 

a.  willfiil  violations  of  the  Sunshine  Ordinance  by  City  officers  and  employees 
(other  than  elected  officials  or  department  heads),  or 

b.  non-willful  violations  of  the  Sunshine  Ordinance  by  elected  officials,  department 
heads,  or  City  officers  and  employees. 

2.  Complaints  alleging  willful  violations  of  the  Sunshine  Ordinance  against  elected 
officials  and  department  heads  shall  be  handled  pursuant  to  Chapter  Three  of  these 
regulations. 

B.  Scheduling  of  Show  Cause  Hearing. 

1 . After  receipt  of  a referral,  the  Commission  shall  schedule  a Show  Cause  Hearing 
on  the  matter  at  the  next  regular  Ethics  Commission  meeting,  provided  that  the  Show 
Cause  Hearing  can  be  scheduled  pursuant  to  the  agenda  and  notice  requirements  as  set 
forth  in  Sunshine  Ordinance  section  67.7  and  the  Brown  Act. 

2.  In  the  event  that  four  or  more  Commissioners  will  not  be  present  at  the  scheduled 
Show  Cause  Hearing,  the  Commission  may  reschedule  or  continue  to  the  next  practicable 
regular  Ethics  Commission  meeting. 

n.  SHOW  CAUSE  HEARING 

A.  Public  Hearing.  The  Show  Cause  Hearing  shall  be  open  to  the  public, 

B.  Standard  of  Proof.  The  Respondent(s)  shall  have  the  burden  to  show  tliat  he  or 
she  did  not  commit  a violation  of  the  Sunshine  Ordinance, 

C.  Hearing  Procedures. 

1 . Each  Respondent  and  Complainant  may  speak  on  his  or  her  own  behalf,  subject  to 
the  following  time  limits:  each  Respondent  shall  be  permitted  a five-minute  statement;  ■ 
each  Complainant  shall  be  permitted  a five-minute  statement;  and  each  Respondent  shall 
be  permitted  a three-minute  rebuttal.  At  his  or  her  discretion,  the  Commission 
Chairperson  may  allow  additional  testimony  and  may  extend  the  time  limit  for  the 
parties. 
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2.  Unless  otherwise  decided  by  the  Commission,  fomial  rules  of  evidence  shall  not 
apply  to  the  hearing,'  Each  Respondent  and  Complainant  may  submit  any  documents  to 
the  Commission  to  support  his  or  her  position.  Each  party’s  written  submission  shall  not 
exceed  five  pages,  excluding  supporting  documents.  Any  documents  so  provided  shall 
also  be  provided  to  the  opposing  party  and  shall  be  delivered  to  the  Commission  no  later 
than  five  business  days  prior  to  the  scheduled  hearing.  Upon  mutual  consent  of  the 
Complainant(s),  Respondent(s),  and  the  Executive  Director,  a response  may  be 
distributed  by  e-mail.  Commissioners  may  question  each  party  or  any  other  person 
providmg  testimony  regarding  the  allegations.  The  Respondent(s)  and  Complainant(s) 
may  not  directly  question  each  other. 

3.  If  either  party  fails  to  appear  and  the  Commission  did  not  grant  the  party  a 
continuance  or  reschedule  the  matter  under  Chapter  IV,  section  I.E,  then  the  Commission 
may  make  a decision  in  the  party’s  absence. 

D.  Deliberations  and  Findings. 

1 . The  Commission  shall  deliberate  m public.  Public  comment  on  the  matter  shall 
be  allowed  at  each  hearing,  in  accordance  with  the  Sunshine  Ordinance  and  the  Brown 
Act. 

2.  To  determine  that  a violation  of  the  Sunshine  Ordinance  did  not  occur,  the 
Commission  must  conclude  that,  based  on  a preponderance  of  the  evidence,  the 
Respondent  did  not  commit  a violation  of  the  Sunshine  Ordinance.  The  Commission 
shall  consider  all  the  relevant  chcumstances  siuTounding  the  case. 

3 . The  votes  of  at  least  tlir‘ee  Commissioners  are  requhed  to  make  a finding  that  a 
Respondent  has  not  committed  a violation  of  the  Sunshine  Ordinance.  The  finding  that  a 
Respondent  did  or  did  not  commit  a violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings. 

E.  Ethics  Commission  Orders. 

1 . If  the  Commission  finds  that  a Respondent  committed  a violation  of  the  Sunshine 
Ordinance,  the  Commission  may  issue  orders  requiring  any  or  all  of  the  following; 

a.  the  Respondent(s)  to  cease  and  desist  the  violation  and/or  produce  the  public 
record(s);  and/or 

b.  the  Executive  Director  to  post  on  the  Ethics  Commission’s  website  the 
Commission’s  finding  that  the  Respondent(s)  violated  the  Sunshine  Ordinance;  and/or 

c.  The  Executive  Dhector  to  issue  a warning  letter  to  the  Respondent  and  inform  the 
Respondent’s  appointing  authority  of  the  violation. 
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2.  After  making  its  decision,  the  Commission  will  instruct  staff  to  prepai-e  a wiitten 
order  reflecting  the  Commission’s  findings.  The  Chaiiperson  shall  be  authorized  to 
approve  and  sign  the  Commission’s  written  order  on  behalf  of -the  full  Commission. 

3.  After  issuing  an  order  or  instructing  the  Executive  Director  to  act,  or  upon  a 
fmding  of  no  violation,  the  Commission  will  take  no  further  action  on  the  matter. 

F.  Public  Announcement. 

Once  the  Commission  determines  that  the  Respondent  did  or  did  not  commit  a violation 
of  the  Sunshine  Ordinance,  the  Commission  will  publicly  announce  this  conclusion.  The 
Commission's  announcement  may,  but  need  not,  include  findings  oflaw  and  fact. 
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CHAPTER  THREE 


I.  COMPLAINTS  ALLEGING  WILLFUL  VIOLATIONS  OF  THE 
SUNSHINE  ORDINANCE  BY  ELECTED  OEFICIAES  OR 
DEPARTMENT  HEADS 
OR 

COMPLAINTS  FILED  DIRECTLY  WITH  THE  ETHICS  COIVIIVnSSION 
ALLEGING  VIOLATIONS  OF  THE  SUNSHINE  ORDINANCE. 

A.  Matters  heard  under  this  Chapter. 

1.  Pursuant  to  Sunshine  Ordinance,  section  67.34,  the  Ethics  Commission  shall 
handle  complaints  alleging  violations  of  the  Sunshine  Ordinance  by  an  elected  official  or 
department  head, 

2.  Pursuant  to  Sunshine  Ordinance,  section  67.35(d),  if  the  District  Attorney  and/or 
Attorney  General  take  no  action  for  40  days  after  receiving  notification  of  a custodian’s 
failure  to  comply  with  an  order  made  pursuant  to  Sunshine  Ordinance  section  67.21(d)  or 
(e),  then  the  person  who  made  the  public  record  request  may  file  a complaint  directly 
with  the  Ethics  Commission  relating  to  that  failure  to  comply. 

3.  Ethics  Commission  staff  may  initiate  a complaint  to  allege  a violation  of  the  • 
Sunshine  Ordinance  against  any  City  officer  or  City  employee. 

4.  This  Chapter  will  govern: 

a.  referi'als  alleging  willful  violations  of  the  Sunshine  Ordinance  against  an  elected 
official  or  department  head,  and 

b.  complaints  initiated  under  subsections  A.2  or  A.3  alleging  violations  of  the 
Sunshine  Ordinance  by  any  City  officer  or  employee. 

5.  Any  referral  that  does  not  allege  a willful  violation  of  the  Sunshine  Ordinance 
against  an  elected  official  or  a department  head  shall  be  handled  pursuant  to  Chapter  Two 
of  these  regulations. 

B.  Scheduling  of  Hearing. 

1 . When  the  Executive  Director  receives  a referral  alleging  a willful  violation  of  the 
Sunshine  Ordinance  against  an  elected  official  or  a department  head,  or  when  the 
Executive  Director  receives  a complaint  filed  under  subsection  A.2,  or  when  staff 
mitiates  a complaint  under  subsection  A.3,  the  Executive  Director  shall,  within  15 
business  days  of  the  conclusion  of  his  or  her  investigation,  schedule  a public  hearing  at 
the  next  regular  meeting  of  the  Commission,  unless  impracticable,  provided  that  the 
hearing  can  be  scheduled  pursuant  to  the  agenda  and  notice  requirements  as  set  forth  in 
Sunshine  Ordinance  section  67.7  and  the  BroWn  Act. 
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2.  Within  1 5 business  days  of  the  conclusion  of  his  or  her  investigation,  the 
Executive  Du’ector  shall  issue  a written  notice  and  his  or  her  report  and  recommendation 
pursuant  to  Chapter  Three,  section  II.C,  to  each  Commission  member,  each  Respondent, 
and  each  Complainant,  including  the  date,  time  and  location  of  the  hearing. 

3.  In  the  case  of  a refen-al,  the  Executive  Director  also  shall  provide  a courtesy 
notice  and  a copy  of  the  report  and  recommendation  to  the  referring  body. 

II.  INVESTIGATION  AND  RECOMMENDATION 

A.  Factual  Investigation. 

Upon  receipt  of  a complaint,  the  Executive  Director  shall  conduct  a factual  investigation. 
The  Executive  Director's  investigation  may  include,  but  shall  not  be  limited  to,  interviews 
of  the  Respondent(s)  and  any  witnesses,  as  well  as  the  review  of  documentary  and  other 
evidence.  The  investigation  shall  be  concluded  within  30  days  following  the  Executive 
Director’s  receipt  of  the  complaint.  The  Executive  Director  may  extend  the  time  for 
good  cause,  including  but  not  limited  to:  staffing  levels;  the  number  of  other  pending 
complaints  under  these  Regulations  or  the  Ethics  Commission  Regulations  for 
Investigations  and  Enforcement  Proceedings;  other  Ethics  Commission  proceedings; 
other  staffing  needs  associated  with  pending  campaigns;  or  the  cooperation  of  witnesses. 
Complainants  or  Respondents.  If  the  Executive  Director  extends  the  time  for  the 
investigation  to  conclude,  his  or  her  reasons  for  the  extension  shall  be  included  in  the 
report  to  the  Ethics  Commission. 

B.  Subpoenas. 

During  an  investigation,  the  Executive  Director  may  compel  by  subpoena  the  testimony 
of  witnesses  and  the  production  of  documents  relevant  to  the  investigation. 

C.  Report  and  Recommendation. 

1 . After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executive 

Director  shall  prepare  a written  report  and  recommendation  summarizing  his  or  her 
factual  and  legal  findings.  The  recommendation  shall  contain  a summary  of  the  relevant 
legal  provisions  and  the  evidence  gathered  through  the  Commission's  investigation.  To 
support  the  report  and  recommendation,  the  Executive  Director  may  submit  evidence 
thi'ough  declaration.  The  report  and  recommendation  shall  not  exceed  ten  pages 
excluding  attachments. 

2.  The  report  shall  recommend  one  of  the  following: 

a.  that  Respondent(s)  willfully  violated  the  Sunshine  Ordinance; 
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b,  that  Respondent(s)  violated  the  Sunshine  Ordinance  but  the  violation  was  not 
willful;  or  ■ 

c.  that  Respondent(s)  did  not  violate  the  Sunshine  Ordinance. 

D.  Response  to  the  Report  and  Recommendation. 

1 . Each  Complainant  and  Respondent  may  submit  a written  response  to  the 
Director’s  report  and  recommendation.  The  response  may  contain  legal  arguments,  a 
summary  of  evidence,  and  any  mitigating  or  aggi'avating  information.  In  support  of  the 
response,  each  Complainant  and  Respondent  may  submit  evidence  through  declaration. 
The  response  shall  not  exceed  ten  pages  excluding  attachments. 

2.  If  any  Complainant  or  Respondent  submits  a response,  he  or  she  must  deliver  the 
response  to  all  parties  no  later  than  five  business  days  prior  to  the  date  of  the  hearing. 

The  Complainant  or  Respondent  must  deliver  eight  copies  of  the  response  to  the 
Executive  Director,  who  must  then  immediately  distribute  copies  of  the  response(s)  to  the 
Commission  and  any  other  Complainant  or  Respondent.  Upon  mutual  consent  of  the 
Complainant(s),  Respondent(s),  and  the  Executive  Dnector,  a response  may  be 
distributed  by  e-mail. 

m.  PUBLIC  HEARING 

A.  General  Rules  and  Procedures. 

1 . The  hearing  shall  be  open  to  the  public. 

2.  Each  Complainant  and  Respondent  may  speak  on  his  or  her  own  behalf,  subject  to 
the  following  time  limits:  Complainant  shall  be  permitted  a ten-minute  statement; 
Respondent  shall  be  permitted  a ten-minute  statement;  and  Complainant  shall  be 
permitted  a five-minute  rebuttal.  At  his  or  her  discretion,  the  Conimission  Chairperson 
may  allow  additional  testimony  and  may  extend  the  time  limit  for  the  parlies. 

3 . Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 
apply  to  the  hearing.  Commissioners  may  question  each  party  regarding  the  allegations. 
The  Respondent(s)  and  Complainant(s)  may  not  directly  question  each  other. 

4.  -If  either  party  fails  to  appear  and  the  Commission  did  not  grant  the  party  a 
continuance  or  reschedule  the  matter  under  Chapter  fV,  Section  I.E,  then  the  Commission 
may  make  a decision  in  the  party’s  absence. 

5.  Except  when  a complaint  is  staff-initiated  or  initiated  pursuant  to  section 
67.35(d),  the  Executive  Director’s  role  at  the  hearing  will  be  limited  to  providing  the 
report  containing  the  legal  and  factual  basis  for  his  or  her  recommendation  to  the 
Commission  and  to  respond  to  questions  from  the  Commissioners. 
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B.  Deliberations  and  Findings. 


1 . The  Commission  shall  deliberate  in  public.  Public  comment  on  the  matter  shall 
be  allowed  at  each  hearing,  in  accordance  with  the  Sunshine  Ordinance  and  the  Brown 
Act, 

2.  In  determining  whether  a violation  of  the  Sunshine  Ordinance  occurred,  the 
Commission  must  conclude  that,  based  on  a preponderance  of  the  evidence,  the 
Respondent  committed  a violation  of  the  Sunshine  Ordinance.  Tlie  Commission  shall 
consider  all  the  relevant  circumstances  surrounding  the  case. 

3.  The  votes  of  at  least  three  Commissioners  are  required  to  make  a fmding  that  a 
Respondent  has  committed  a willfiil  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a non-willful  violation  of  the  Sunshine  Ordinance.  The 
fmding  of  a willful  violation  or  non-willful  violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entne 
record  of  the  proceedings. 

C,  Ethics  Commission  Orders. 

1 . If  the  Commission  finds  that  an  elected  official  or  a department  head  willfully 
violated  the  Sunshine  Ordinance,  the  Commission  shall  so  inform  the  Respondent’s 
appointing  authority,  or  the  Mayor  if  Respondent  is  an  elected  official.  In  addition,  the 
Commission  may  issue  orders  requiring  any  or  all  of  the  following  if  it  finds  that  an 
elected  official,  a department  head,  or  any  City  officer  or  City  employee  committed  a 
violation  of  the  Sunshine  Ordinance: 

a.  the  Respondent  to  cease  and  desist  the  violation  and/or  produce  the  public 
record(s);  and/or 

b.  the  Executive  Dhector  to  post  on  the  Ethics  Commission’s  website  the 
Commission’s  finding  that  the  Respondent  violated  the  Sunshine  Ordinance;  and/or 

c.  the  Executive  Director  to  issue  a warning  letter  to  the  Respondent  and  inform  the 
Respondent’s  appointing  authority,  or  the  Mayor  if  the  Respondent  is  an  elected  official, 
of  the  violation. 

2.  After  making  its  decision,  the  Commission  will  instruct  staff  to  prepare  a written 
order  reflecting  the  Commission’s  findings.  The  Chairperson  shall  be  authorized  to 
approve  and  sign  the  Commission’s  written  order  on  behalf  of  the  full  Commission. 

3.  After  issuing  an  order  or  instructing  the  Executive  Director  to  act,  the 
Commission  will  take  no  further  action  on  the  matter. 
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D.  Finding  of  No  Violation, 


If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
Respondent  has  committed  a violation  of  the  Sunshine  Ordinance,  the  Commission  shall 
publicly  announce  this  fact.  The  Commission's  announcement  may,  but  need  not,  include 
findings  of  law  and  fact.  Thereafter,  the  Commission  will  take  no  further  action  on  the 
matter. 
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CHAPTER  FOUR 


I.  IvnSCELLANEOUS  PROVISIONS 

A.  Ex  Parte  Communications. 

Once  a complaint  is  filed  with  the  Commission,  no  CoiTimissioner  shall  engage  in  oral  or 

written  communications  outside  of  a Commission  meeting  regarding  the  merits  of  the 
complaint  with  the  Commission's  staff,  the  Respondent(s),  the  Complainant(s),  any 
member  of  the  Task  Force,  the  Supeiwisor  of  Records,  any  member  of  the  public,  or  any 
person  communicating  oh  behalf  of  the  Respondent(s),  Complainant(s),  the  Supeiwisor  of 
Records,  or  any  member  of  the  Task  Force,  except  for  communications,  such  as 
scheduling  matters,  generally  conducted  between  a court  and  a party  appearing  before 
that  court. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations, 

Complaints,  investigative  files  and  information  contained  therein,  shall  be  disclosed  as 
necessary  to  the  conduct  of  an  investigation  or  as  required  by  the  California  Public 
Records  Act  or  the  San  Francisco  Sunshine  Ordinance.  In  order  to  guarantee  the  integrity 
of  the  investigation,  internal  notes  taken  by  the  Executive  Director  or  his  or  her  staff 
regarding  complaints  shall  not  be  disclosed  until  the  Commission  has  issued  its  final 
decision  following  the  hearing. 

C.  Oaths  and  Affirmations. 

The  Commission  may  administer  oaths  and  affumations. 

D.  Selection  of  Designee  by  the  Executive  Director, 

Whenever  the  Executive  Director  designates  an  individual  other  than  a member  of  the 
Commission  staff  to  perform  a duty  arising  from  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  and  the  public  of  the  designation  no  later 
than  the  next  business  day. 

E.  Extensions  of  Time  aud  Continuances, 

1 . Any  Respondent  or  Complainant  may  request  the  continuance  of  a hearing  date  in 
writing.  The  requester  must  deliver  the  widtten  request  to  the  Commission  Chaiiperson, 
and  provide  a copy  of  the  request  to  all  other  parties  ho  later  than  ten  business  days 
before  the  date  of  the  hearing.  The  Commission  Chairperson  shall  have  the  discretion  to 
consider  untimely  requests,  The  Commission  Chairperson  shall  approve  or  deny  the 
request  within  five  business  days  of  the  submission  of  the  request.  The  Commission 
Chairperson  may  grant  the  request  upon  a showing  of  good  cause. 
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2.  The  Commission  or  the  Commission  Chauperson  may  reschedule  a hearing  at 
their  discretion  for  good  cause. 

At  any  time  a hearing  is  placed  on  an  agenda  regarding  a matter  under  Chapter  II  or  III  of 
these  Regulations,  four  or  more  members  must  be  in  attendance.  Otherwise,  the  hearing 
shall  be  continued  to  the  next  regular  Ethics  Commission  meeting,  unless  impracticable. 

F.  Place  of  Deliv-eiy, 

1.  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
the  Executive  DEector,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  Regulations  require  delivery  to  a Respondent  or  Complainant, 
delivery  shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal  delivery  or  any 
other  means  of  delivery  agi'eed  upon  by  the  parties  under  Chapter  One,  section  II, 
subsection  K,  to  an  address  reasonably  calculated  to  give  notice  to  and  reach  the 
Respondent  or  Complainant. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 

4.  Delivery  of  documents  to  the  Commission  may  be  conducted  via  electronic  mail  ■ 
after  a written  request  is  made  and  approved  by  the  Executive  Director. 

G.  Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a page  limitation,  a “page”  means  one  side  of  an  8'A 
inch  by  1 1 inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

H.  Conclusion  of  Hearing. 

For  the  purposes  of  these  Regulations,  a hearing  concludes  on  the  date  on  which  the 
Commission  amrounces  its  decision. 

I.  Complaints  alleging  both  Sunshine  Violations  and  Violations  Handled  Under 
the  Ethics  Commission’s  Regulations  for  Investigations  and  Enforcement 
Proceedings. 

If  a complaint  alleges  both  violations  of  the  Sunshine  Ordinance  and  violations  handled 
under  the  Ethics  Commission’s  Regulations  for  Investigations  and  Enforcement 
Proceedings,  the  allegations  involving  violations  of  the  Sunshine  Ordinance  shall  be 
handled  separately  under  these  Regulations.  Staff  shall  initiate  a complaint  of  the  alleged 
violations  of  the  Sunshine  Ordinance  under  Chapter  Three,  Section  I.A.3  of  these 
Regulations. 
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J.  Cei-tification  by  participating  Commissioner  if  he  or  she  did  not  attend 
proceedings  held  under  Chapter  II  or  III  in  their  entirety. 

Each  Commissioner  who  participates  in  a decision,  but  who  did  not  attend  the  hearing  in 
its  entirety,  shall  certify  on  the  record  that  he  or  she  personally  heard  the  testimony 
(either  in  person  or  by  listening  to  a tape  or  recording  of  the  proceeding)  and  reviewed 
the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

U.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof,  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 

S;\Enforcement\Investigations.Enforcement.Jlegulations\Sunshine,Regulations\EC.Sunshine.Regulations.effeclive.Nov.2013 
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Part  three:  Public  records  & meetings  laws 


"The  very  word  'secrecy'  is  repugnant  in  a free  and  open  society; 
and  we  are  as  a people  inherently  and  historically  opposed  to  secret 
societies,  to  secret  oaths  and  to  secret  proceedings.  We  decided 
long  ago  that  the  dangers  of  excessive  and  unwarranted 
concealment  of  pertinent  facts  far  outweighed  the  dangers  which 
are  cited  to  justify  it  Even  today,  there  is  little  value  in  opposing  the 
threat  of  a closed  society  by  imitating  its  arbitrary  restrictions. 
Even  today,  there  is  little  value  in  insuring  the  survival  of  our  nation 
if  our  traditions  do  not  survive  with  it" 

— President  John  F.  Kennedy 

Address  before  the  American  Newspaper 
Publishers  Association,  April  27, 1961 


I.  Introduction 

Good  government  in  our  democracy  is  premised  on  informed  and  engaged  citizenship,  and 
our  ability  to  govern  can  never  be  better  or  more  effective  than  laws  intended  to  assure  the 
broadest  possible  public  access  to  government  proceedings  and  records.  The  policy 
objective  underlying  public  records  and  open  meeting  laws  is  that  citizens  share  a 
fundamental  right  to  access  information  concerning  the  conduct  of  their  government,  and 
that  governmental  entities  should  make  their  policy  decisions  openly  and  with  the  full 
benefit  of  public  participation. 

As  strongly  as  we  in  the  City  Attorney's  Office  encourage  our  clients  to  be  thoroughly 
familiar  with  laws  governing  public  records  and  open  meetings,  we  urge,  too,  that  these 
laws  be  embraced  in  the  aspirational  spirit  of  openness,  transparency  and  accountability 
that  animate  them.  Public  service  means  being  ever  mindful  of  the  public's  right  to  be 
informed  about. and  to  participate  in  our  democracy.  Citizens  who  petition  public  officials 
and  employees — whether  to  share  ideas,  to  criticize,  to  seek  information,  or  to  request 
public  records — deserve  respect  and  appreciation  for  fulfilling  a civic  duty  no  less 
important  to  San  Francisco's  government  than  our  own. 

As  with  almost  every  area  of  law,  there  are  no  absolutes;  exceptions  exist  in  open  meetings 
laws  and  public  records  laws  to  accommodate  occasionally  competing  protected  rights  of 
privacy  and  confidentiality.  But  these  exceptions  are  generally  narrow.  Violations  of  open 
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government  laws  are  more  likely  to  occur  from  ignorance  or  confusion  t^ah  from 
deliberate  intent.  But  it  is  important  to  understand  that  even  unwitting  violations  may  be 
legitimately  viewed  with  suspicion.  They  invite  criticism  and  undermine  the  credibility  of 
City  departments  and  policy  bodies,  AlsO;  there  can  be  substantial  costs  and  penalties  for 
violating  these  laws. 

We  encourage  all  policy  body  members  and  department  personnel  to  thoroughly 
familiarize  themselves  with  public  records  and  open  meeting  laws  by  carefully  reading  this 
part  of  the  Good  Government  Guide,  and  by  taking  part  in  the  trainings  that  the  City 
Attorney's  Office  offers.  We  also  encourage  City  officials  and  employees  to  contact  the  City 
Attorney's  Office  in  advance  whenever  they  have  questions  regarding  public  records  or 
meetings. 


n.  Legal  overview 

This  part  of  the  Good  Government  Guide  is  intended  to  familiarize  department  heads,  City 
personnel,  and  members  of  City  boards,  commissions,  and  other  bodies  with  State  and  local 
laws  governing  the  public's  right  of  access  to  City  records  and  meetings  conducted  by 
certain  City  bodies.  We  address  the  four  major  laws  that  promote  open  government  in  San 
Francisco: 

e The  California  Public  Records  Act  [Govt.  Code  §§  6250  et  seq.]  is  the  State  law 
governing  public  access  to  the  records  of  State  and  local  agencies. 

® The  Ralph  M.  Brown  Act  (Govt.  Code  §§  54950  et  seq,]  is  the  State  law  governing 
meetings  of  local  governmental  boards,  commissions,  and  other  multi-member 
bodies. 

® The  San  Francisco  Charter  imposes  additional  requirements  on  the  conduct  of  City 
boards,  commissions,  departments,  and  officials. 

a The  San  Francisco  Sunshine  Ordinance  (Admin.  Code  Chapter  67]  imposes 
additional  requirements  on  City  government  affecting  both  the  public's  access  to 
records  and  the  conduct  of  meetings  of  boards,  commissions,  and  other  bodies.  The 
Sunshine  Ordinance  refers  to  City  boards,  commissions  and  most  other  multi- 
member policymaking  and  advisory  bodies  as  "policy  bodies.”  The  Board  of 
Supervisors  enacted  the  Sunshine  Ordinance  in  1993  and  the  voters  substantially 
amended  it  in  1999. 

In  addition  to  these  four  main  laws,  we  address  other  provisions  of  State  and  City  law  that 
pertain  to  open  government  in  San  Francisco. 

For  the  convenience  of  the  reader,  this  part  of  the  Guide  provides  citations  for  reference  to 
a number  of  provisions  of  law.  Our  citations  to  these  and  other  codes  are  not  intended  to 
suggest  that  they  are  the  only  sources  of  legal  authority  regarding  public  records  and  open 
meeting  issues.  Court  cases,  opinions  of  the  California  Attorney  General  and  the. City 
Attorney,  and  other  sources  of  federal,  state,  and  local  law  may  be  relevant  to  a particular 
situation. 
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A.  Open  government  laws  at  the  state  and  local  levels 

There  is  considerable  overlap  between  State  open  government  laws  and  City  laws, 
including  the  Sunshine  Ordinance.  Where  it  is  helpful,  this  Guide  draws  distinctions 
between  State  and  City  law  requirements.  But  often  the  Guide  does  not  draw  such 
distinctions.  Where  State  and  City  laws  differ,  the  general  rule  is  that  the  City  must  follow 
the  more  rigorous  standard  promoting  greater  access  to  public  records  and  meetings  of 
policy  bodies.  We  thus  often  focus  only  on  that  legal  standard. 

Some  public  agencies  that  may  be  affiliated  with  but  are  legally  distinct  from  the  City  are 
not  subject  to  the  Sunshine  Ordinance.  These  agencies  include  the  San  Francisco  Unified 
School  District,  San  Francisco  C-«mmunity  College  District,  San  Francisco  Redevelopment 
Agency,  San  Francisco  County  Transportation  Authority,  San  Francisco  Health  Authority, 
San  Francisco  Housing  Authority,  San  Francisco  In-Home  Supportive  Services  Public 
Authority,  San  Francisco  Local  Agency  Formation  Commission,  San  Francisco  Parking 
Authority,  and  the  Treasure  Island  Development  Authority.  They  are  subject  only  to  the 
Public  Records  Act,  the  Brown  Act  (or  other  similar  open  meeting  law],  and,  in  some  cases, 
other  State  laws  governing  public  meetings  and  public  records  specific  to  the  agency.  But, 
although  the  Sunshine  Ordinance  does  not  of  its  own  force  apply  to  them,  some  of  these 
agencies  have  chosen  to  follow  some  or  all  of  its  requirements. 

B.  Proposition  59 

In  2004,  California  voters  adopted  Proposition  59,  an  amendment  to  Article  I,  section  3 of 
the  California  Constitution.  Proposition  59  creates  a general  constitutional  right  of  access 
to  public  records  and  meetings.  But  it  also  states  that  it  does  not  repeal  or  nullify  existing 
statutory  or  constitutional  restrictions  on  access  to  public  records  and  meetings  and  does 
not  supersede  or  modify  the  right  of  privacy  recognized  in  the  California  Constitution.  It  is 
therefore  not  completely  clear  what  impact  Proposition  59  has  on  access  to  public  records 
and  meetings,  particularly  in  San  Francisco,  where  the  Sunshine  Ordinance  already 
provides  for  greater  openness  in  government  than  State  law  requires.  Courts  and  the 
Attorney  General  have  generally  found  that  Proposition  59  does  not  create  new  rights  of 
public  access  to  records  and  meetings  but  instead  constitutionalizes  existing  rights  under 
State  law. 

The  underlying  policy  of  the  public  records  laws  is  that  access  to  information  concerning 
the  conduct  of  the  government’s  business  is  a fundamental  right  of  each  citizen.  Govt., 
Code  § 6250;  Admin.  Code  § 67.1,  The  parallel  purpose  of  the  open  meeting  laws  is  to 
ensure  that  policy  bodies  make  decisions  openly  and  with  the  public’s  participation.  Govt. 
Code  § 54950;  Admin.  Code  § 67.1,  Proposition  59  thus  highlights  what  both  State  and  City 
law  have  long  recognized:  Conscientious  adherence  to  open  government  laws  is  essential 
to  democratic  self-governance. 


Part  three:  Public  records  and  meetings  laws 


79 


076 


c.  Underlying  principles  of  open  government  laws 

The  premise  of  both  the  Public  Records  Act  and  the  Sunshine  Ordinance  is  that  records  in 
the  possession  of  government  generally  belong  to  the  people,  Absent  some  specific  and 
limited  exceptions,  City  agencies  must  make  those  records  available  for  the  public  to 
inspect,  copy,  or  do  both.  This  section  outlines  the  disclosure  requirements  and 
procedures  mandated  by  the  Public  Records  Act  and  the  Sunshine  Ordinance.  It  also 
addresses  other  provisions  of  the  Sunshine  Ordinance  or  other  City  laws  that  make 
available  to  the  public  certain  types  of  information. 

D.  Definition  of  a public  record 

The  Public  Records  Act  defines  a "public  record"  very  broadly.  The  definition  has  three 
elements; 

e Any  writing,  regardless  of  physical  form  or  characteristics, 
a Containing  information  relating  to  the  conduct  of  the  public's  business. 

® Prepared,  owned,  used,  or  retained  by  a state  or  local  agency. 

Govt.  Code  § 6252(e],  The  first  element  defines  a "record."  The  second  and  third  elements 
define  what  makes  the  record  "public.”  The  Sunshine  Ordinance  adopts  this  definition  of 
"public  record."  Admin.  Code  § 67,20(b]. 

The  first  element  of  the  definition  of  public  record — that  it  is  a "writing" — is  immensely 
expansive.  It  encompasses  any  handwriting,  typewriting,  printing,  photostating, 
photographing,  photocopying,  transmission  by  e-mail  or  fax,  and  every  other  means  of 
recording  on  any  tangible  thing  any  form  of  communication  or  representation,  including 
letters,  words,  pictures,  sounds,  or  symbols.  Govt.  Code  § 6252[g].  This  concept  of  a 
writing  goes  beyond  the  traditional  written  form.  It  may  consist  of  any  medium  that 
contains  encoded  information,  such  as  a computer  tape,  video  recording,  cassette 
recording,  voicemail,  text  message,  photograph,  or  movie.  E-mails  including  attachments 
are  writings  within  the  meaning  of  the  Public  Records  Act 

The  second  element  of  the  definition  of  public  record — that  it  contain  information  "relating 
to  the  conduct  of  the  public's  business” — is  also  expansive,  though  it  has  some  limits.  For 
example,  an  employee's  grocery  shopping  list,  kept  in  an  office  desk  drawer,  is  not  a public 
record  because  it  does  not  contain  information  about  the  workings  of  City  government. 

The  third  element  of  the  definition — that  a public  record  is  "prepared,  owned,  used,  or 
retained  by  a state  or  local  agency" — is  expansive,  too.  In  particular,  there  may  be  cases 
where  the  City  does  not  own  a record  that  is  nonetheless  considered  a public  record. 
Courts  have  not  definitively  resolved  the  issue,  but  City  officials  and  employees  should 
assume  that  work  they  perform  for  the  City  on  personal  computers  or  other  personal 
communications  devices  may  be  subject  to  disclosure  under  the  public  records  laws.  Such 
a record  meets  the  first  two  elements  of  the  definition  of  public  record;  the  remaining 
question  is  whether,  under  the  circumstances,  the  law  would  consider  the  record  prepared 
or  used  by  the  City. 
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There  are  a iew  exceptions  to  the  definition  of  public  record.  For  example,  computer 
software  that  the  City  develops  is  not  a public  record.  Govt.  Code  §6254.9(a];  Admin. 
Code  § 67.20Cb).  But  the  large  majority  of  records  in  the  City's  possession  are.  Legal  issues 
concerning  disclosure  typically  center  not  on  whether  the  record  is  a public  record,  but  on 
whether  a specific  law  authorizes  or  requires  the  City  to  withhold  or  redact  the  record. 

E.  The  public  records  request 

In  some  cases,  City  personnel  may  have  difficulty  recognizing  that  they  have  received  a 
public  records  request  or  an  effort  by  a member  of  the  public  to  make  a request.  The 
discussion  below  clarifies  when  a request  triggers  the  City's  obligation  to  respond. 

1.  Form  of  request 

A person  may  make  an  oral  public  records  request  in  person  or  by  phone,  or  submit  it  in 
writing  by  fax,  postal  delivery,  personal  delivery,  or  e-mail.  Admin.  Code  § 67.21(b]. 
Departments  must  honor  oral  requests.  They  may  ask  but  not  insist  that  a request  be  in 
writing,  to  clearly  record  the  timing  and  content  of  the  request.  A sample  request  form, 
modeled  on  the  form  used  by  the  Clerk  of  the  Board  of  Supervisors,  is  found  at  the  end  of 
the  Guide. 

2.  Content  of  request 

A public  records  request  must  specify  an  identifiable  record  or  category  of  records  sought. 
Govt.  Code  § 6253 (b].  The  law  does  not  require  exactitude  in  requests,  or  limit  requests  to 
specific  records  the  requester  identifies  by  date,  author,  and/or  recipient  But  a request 
must  be  sufficiently  clear  and  defined  that  the  department  can  understand  what  records 
are  the  subject  of  the  request. 

The  law  does  not  generally  allow  a requester  to  look  indiscriminately  through  a 
department's  files  where  such  files  are  not  otherwise  made  available  to  members  of  the 
public.  Accordingly,  public  records  requests  may  not  require  access  to  "all  of  your  records." 
But  public  servants  should  make  a conscientious  effort  to  assist  requesters  in  identifying 
the  information  or  records  they  seek.  Also,  neither  the  Public  Records  Act  nor  the 
Sunshine  Ordinance  gives  a member  of  the  public  the  right  to  file  a standing  request  for 
records  that  departments  may  or  will  create  or  receive  in  the  future.  The  Brown  Act 
provides  a limited  right  to  file  a standing  request  for  future  meeting  agendas  and  agenda 
packets  of  a policy  body.  See  Section  IV(C](43  below. 

A request  that  a department  create  a response  to  a request  for  information  or  answer  a 
series  of  questions  is  not  a public  records  request,  and  neither  the  Public  Records  Act  nor 
the  Sunshine  Ordinance  requires  a department  to  reply  to  a series  of  written  questions  or 
interrogatories.  Nevertheless,  department  personnel  should  make  a reasonable  effort  to 
assist  questioners  when  public  records  may  exist  that  would  assist  in  answering  written 
questions. 
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A public  records  request  need  not  use  special  terminology  like  "this  is  a public  records 
request”  or  "this  is  a request  under  the  Sunshine  Ordinance”  to  be  valid.  And  the  use  of 
incorrect  terminology,  like  "this  is  a Freedom  of  Information  Act  request,”  does  not  render 
the  request  invalid.  The  request  merely  needs  to  make  reasonably  clear  that  the  requester 
is  seeking  identifiable  records  from  the  City,  And  even  if  the  request  does  not  mention  the 
Public  Records  Act  or  Sunshine  Ordinance,  the  City  must  adhere  to  the  requirements  of 
those  laws  in  responding,  unless  the  requester  instructs  otherwise. 

A public  records  request  need  not  state  the  reason  for  the  request,  and  the  City  may  not 
demand  an  explanation  as  a condition  of  complying  with  the  request.  Govt.  Code  § 62S7.5; 
Admin.  Code  § 67.2 5 [c].  Further,  as  a general  rule,  the  City  must  respond  to  anonymous 
public  records  requests,  provided  they  include  information  sufficient  to  allow  the  City  to 
transmit  a response  to  the  requester. 

3.  Types  of  access  to  records 

A requester  may  seek  to  inspect  records,  or  obtain  copies  of  records,  or  both.  Govt.  Code  §§ 
6253(a],  (b)];  Admin.  Code  §§  67.21(a],  (b).  Typically  the  request  itself,  or  the  surrounding 
circumstances,  will  make  clear  the  type  of  access  the  requester  is  seeking,  If  not,  the 
department  may  seek  clarification  from  the  requester. 

F.  ■ Responding  to  a public  records  request 

1.  Providing  assistance  to  requesters 

The  Public  Records  Act  requires  departments  to  assist  members  of  the  public  to  identify 
record's  and  information  that  are  responsive  to  the  request  or  purpose  of  the  request,  if 
stated;  describe  the  physical  location  and  information  technology  in  which  the  requested 
records  exist;  and  provide  suggestions  for  overcoming  any  practical  basis  for  denying 
access  to  the  records  or  information  sought.  The  department  will  have  satisfied  these 
requirements  even  if  it  is  unable  to  identify  the  requested  information  after  making  a 
reasonable  effort  to  elicit  additional  clarifying  information  from  the  requester.  Govt.  Code 
§§  6253,l(a],  (>]. 

If  a requester  has  addressed  a request  to  the  -wrong  department,  or  if  the  department  that 
received  the  request  knows  that  another  department  may  have  responsive  records,  the 
department  that  received  the  request  typically  should  inform  the  requester  of  the  other 
department(s]  that  may  have  responsive  records.  Admin.  Code  § 67.21(c).  A department 
should  follow  this  procedure  whether  or  not  it  has  responsive  records. 

Further,  if  most  of  the  information  in  a requested  record  is  exempt  from  disclosure,  the 
department  must  inform  the  requester  of  other  records,  if  any,  that  may  contain  some  of 
the  information  the  requester  seeks.  Admin.  Code  § 67.27(d);  see  also  Admin. 
Code  § 67.25(c). 

The  City's  general  duty  to  assist  requesters  does  not  entitle  departments  to  require-  the 
requester  to  give  a reason  for  the  request  or  explain  how  the  requester  will  use  the  records. 
Departments  may  not  limit  access  to  a public  record  otherwise  subject  to  disclosure  based 
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on  the  purpose  for  which  the  record  is  being  requested.  Cal.  Govt.  Code  § 6257.5. 
Accordingly,  departments  should  not  routinely  make  such  inquiries.  But  in  some  cases, 
particularly  where  the  request  is  overly  broad  or  unclear,  it  may  be  appropriate  to  ask 
about  the  requester’s  objectives  where  the  inquiry  would  help  the  department  identify  the 
records  and  satisfy  the  request.  Admin.  Code  § G7.25(c]. 

2.  Providing  a description  of  records 

The  Sunshine  Ordinance  allows  a person  to  ask  a department  for  information  regarding  the 
existence,  quantity,  form,  and  nature  of  records  relating  to  a particular  subject  When 
requested  to  do  so,  the  department  must  respond  in  writing  within  seven  days.  Admin. 
Code  § 67.2 l(c].  The  Ordinance  does  not  provide  for  any  time  extension  to  comply  with 
such  a request  This  procedure  enables  a person  to  get  enough  information  relating  to  a 
subject  to  make  or  refine  a public  records  request  It  does  not  require  a department  to 
provide  an  inventory  detailing  each  record  that  may  pertain  to  a subject  or  to  create  a 
privilege  log  detailing  records  the  department  has  withheld  from  disclosure  in  response  to 
a request 


3.  Timely  response 

The  City  must  respond  to  a public  records  request  promptly.  Govt.  Code  § 6253(b];  Admin. 
Code  § 67.21[b].  There  are  two  types  of  requests  - standard  requests,  and  immediate 
disclosure  requests  - with  different  response  deadlines. 

a.  Standard  requests:  10  calendar  days 

Unless  the  requester  makes  an  immediate  disclosure  request,  departments  must  respond 
to  a request  to  inspect  or  copy  records  within  10  calendar  days.  But  in  "unusual 
circumstances,”  departments  may  have  up  to  14  additional  calendar  days  to  respond.  The 
department  must  inform  the  requester  in  writing  of  the  extension  within  the  initial  10-day 
period,  setting  forth  the  reasons  for  the  extension  and  the  date  on  which  a response  will  be 
made.  Govt.  Code  § 6253(c).  The  department  need  not  obtain  the  requester's  consent  to 
invoke  an  extension  of  time  for  one  of  the  specified  reasons. 

"Unusual  circumstances”  pennitting  the  extension  are  limited  to  the  need  to  do  one  or 
more  of  the  following: 

• Search  for  and  collect  the  requested  records  from  facilities  separate  from  the  office 
processing  the  request. 

« Search  for,  collect,  and  appropriately  examine  a voluminous  amount  of  separate  and 
distinct  records  included  in  a single  request. 

• Consult  with  another  department  or  agency  that  has  a substantial  interest  in  the 
response  to  the  request. 

• As  to  electronic  information,  compile  data,  write  programming  language  or  a 
computer  program,  or  construct  a computer  report  to  extract  data. 
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Govt. 'Code  §§  6253(c],  Although  departments  have  10  days  to  respond  to  a standard 
request,  they  should  respond  as  promptly  as  possible  and  without  unreasonable  delay. 
Admin,  Code  §§  67. 21[a],  (la]. 

b.  Immediate  disclosure  requests:  next  business  day 

The  Sunshine  Ordinance  requires  a faster  response  for  "immediate  disclosure  requests.” 
The  faster  response  is  required  only  if  the  request  is  in  writing.  Admin.  Code  § 67.25(a].  In 
addition,  the  words  "Immediate  Disclosure  Request”  must  appear  across  the  top  of  the 
request  and  on  the  envelope,  subject  line,  or  cover  sheet  transmitting  the  request.  Admin. 
Code  § 67.25 (a].  These  stringent  rules  for  designation  of  an  immediate  disclosure  request 
are  more  than  a formality.  They  are  designed  to  alert  departments  that  an  expedited  time 
frame  for  processing  the  records  request  applies. 

Immediate  disclosure  requests  must  be  satisfied  no  later  than  the  close  of  business  the  next 
business  day.  Admin,  Code  § 67.25 a].  The  department  should  respond  to  the  requester 
within  that  time  period  by  fax  or  email,  if  the  requester  has  provided  that  contact 
information.  If  the  requester  has  provided  a postal  address  only,  mailing  the  response 
within  the  time  period  satisfies  the  deadline.  Admin.  Code  § 67.25 (a]. 

Departments  may  invoke  an  extension  of  no  more  than  14  calendar  days  to  respond  to 
immediate  disclosure  requests.  Admin.  Code  § 67.25(b].  While  the  Sunshine  Ordinance 
mentions  a 10-day  extension  period,  that  provision  incorporates  an  expired  provision  of 
the  Public  Records  Act  framed  in  terms  of  10  "business  days,”  which  is  typically  equivalent 
to  14  calendar  days.  When  the  voters  amended  the  Ordinance  and  created  the  immediate 
disclosure  request  process,,  the  provision  of  the  Act  then  in  effect  used  14  calendar  days  as 
the  maximum  time  frame  for  extensions.  That  provision  remains  in  effect.  Gov't 
Code  § 6253(c].  Therefore,  we  read  the  Sunshine  Ordinance  and  Public  Records  Act  to 
allow  an  extension  of  up  to  14  calendar  days  to  respond  to  an  immediate  disclosure 
request. 

If  a department  invokes  the  14-day  extension,  it  must  notify  the  requester  by  the  close  of 
business  on  the  business  day  following  the  request.  Admin.  Code  § 67.25{b].  A department 
may  invoke  the  extension  on  one  of  the  following  grounds:  ((1]  the  voluminous  nature  of 
the  records  requested,  ((2]  location  of  the  records  in  a remote  storage  facility,  and  (3}  the 
need  to  consult  with  another  interested  department.  Admin.  Code  § 67,25 (b).  The  Public 
Records  Act  further  permits  an  extension  to  compile  electronic  data,  write  programming 
language  or  a computer  program,  or  construct  a computer  report  to  extract  data.  Govt. 
Code§  6253(c](4}. 

The  purpose  of  the  immediate  disclosure  request  is  to  expedite  the  City's  response  to  a 
simple,  routine,  or  otherwise  readily  answerable  request.  For  more  extensive  or 
demanding  requests,  the  maximum  deadlines  for  responding  to-  a request  apply.  Admin. 
Code  § 67,25  (a].  Thus,  the  requester's  designation  of  a request  as  an  immediate  disclosure 
request  does  not  automatically  make  it  so.  Rather,  a department  may  adhere  to  the  time 
deadlines  governing  standard  requests  - an  initial  10-day  period  for  response,  plus  a 
possible  extension  of  up  to  14  additional  days  - if  the  extensive  or  demanding  nature  of  the 
request  would  impose  an  undue  burden  on  the  department  to  respond  immediately. 
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c.  Description  requests;  7 calendar  days 

As  noted  earlier,  the  Sunshine  Ordinance  allows  a member  of  the  public  to  obtain  a 
description  of  the  existence,  quantity,  form,  and  nature  of  a department's  records  on  a 
subject.  Such  a request  is  technically  not  a public  records  request,  though  it  may  easily  be 
confused  with  one,  especially  when  the  description  request  accompanies  a public  records 
request.  Departments  must  respond  to  description  requests  within  7 days.  The  Ordinance 
does  not  authorize  time  extensions  for  responding  to  such  requests.  Admin. 
Code  § 67.21(c). 


d.  Calculating  time 

If  a department  receives  a public  records  request  after  business  hours  or  on  a weekend  or 
holiday,  it  may  consider  the  next  business  day  as  the  date  of  receipt.  Civ.  Code  § 10.  If  a 
deadline  for  a response  falls  on  a weekend  or  holiday,  the  department  may  consider  the 
next  business  day  as  the  deadline  for  response.  Civ.  Code  § 11. 

e.  Duty  to  produce  records  incrementally 

Departments  must  produce  records  as  soon  as  reasonably  possible  on  an  incremental  or 
"rolling”  basis,  when  so  requested.  Therefore,  even  when  a department  has  additional  time 
to  respond  and  is  collecting  a large  quantity  of  records,  if  requested,  it  must  produce 
records  as  it  locates  and. reviews  them  rather  than  waiting  until  it  has  located  and  reviewed 
all  potentially  responsive  records.  Admin.  Code  § 67.25(d).  This  rule  may  not  apply  when, 
because  of  the  relationship  between  two  records  (or  sets  of  records),  review  of  the  first  is 
not  complete  until  the  department  has  completed  review  of  the  second.  If  the  department 
must  redact  a responsive  record,  review  of  the  record  is  not  complete  until  the  departmient 
has  made  the  redaction. 

f.  The  rule  of  reason 

In  very  rare  circumstances  a public  records  request  or  series  of  requests  may  become  so 
burdensome,  persistent  or  sweeping  that  it  unreasonably  impinges  on  a department's 
ability  to  perform  its  public  duties.  In  these  unusual  instances,  the  department  may  be  able 
to  invoke  a "rule  of  reason"  (a  common  law  doctrine  occasionally  cited  in  case  law)  to 
allocate  the  amount  of  time  and  resources  a department  devotes  to  responding. 
Departments  believing  that  circumstances  may  warrant  invoking  this  rule  are  urged  to 
consult  with  the  City  Attorney's  Office  before  doing  so. 

In  general,  the  timing  of  a department’s  response  must  be  reasonable  in  light  of  all  the 
circumstances,  including:  the  volume  of  records  to  be  inspected;  whether  the  records  are 
readily  available;  the  need,  if  any,  to  assign  staff  to  oversee  the  inspection;  whether  the 
department  is  actively  using  the  records;  and  the  number  of  other  public  records  requests 
to  which  the  department  is  also  responding.  Without  denying  or  unreasonably  delaying  the 
requested  inspection,  a department  may  consider  significant  disruption  of  its  operations 
that  inspection  will  cause  in  determining  the  timing  and  logistics  of  the  inspection.  In 
response  to  a request  to  inspect  a large  number  of  records,  the  department  may  afford  the 
requester  access  to  records  for  a specified  amount  of  time  each  day  if  under  the 
circumstances  that  procedure  is  reasonable. 
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Similarly,  when  responding  to  a request  for  copies  of  excessively  voluminous  records,  a 
rule  of  reason  may  govern  the  timing  of  the  response.  Where  compliance  with  a request 
may  pose  serious  or  insurmountable  staffing  burdens,  the  department  may  allocate  a 
limited  number  of  hours  per  day  or  week  to  work  on  responding  to  the  request,  to 
minimize  disruption  of  its  other  public  duties.  In  such  circumstances,  department 
personnel  should  endeavor  to  work  cooperatively  with  the  requester  to  determine  if  the 
request  can  be  narrowed  to  minimize  barriers  to  a prompt  response,  or  to  at  least 
prioritize  records  the  request  would  like  to  first  retrieve  and  review  first.  If  the  same 
person  makes  multiple  requests  of  a department  or  of  the  City  as  a whole,  circumstances 
may  likewise  warrant  allocating  a limited  number  of  hours  per  day  or  week  to  the 
individual's  requests. 

Because  open  government  laws  place  such  paramount  importance  on-responding  promptly 
to  public  records  requests,  a department  should  never  lightly  or  routinely  invoke  the  rule 
of  reason  as’  a basis  for  elongating  the  time  for  fully  responding.  Indeed,  we  strongly  advise 
City  personnel  against  invoking  the  rule  of  reason  unless  they  have  first  consulted  with  the 
City  Attorney's  Office  about  their  particular  circumstances. 

4.  Proper  response 

a.  The  duty  to  respond 

Departments  may  not  refuse  to  respond  to  a public  records  request.  In  some 
circumstances,  failure  to  respond  could  subject  an  employee  to  discipline.  In  addition,  it 
could  lead  to  a legal  action  in  which  the  requester  could  recover  attorneys'  fees  against  the 
City. 

Yet  sometimes  for  various  good  faith  reasons  departments  miss  deadlines  for  responding 
to  public  records  requests.  Once  a department  realizes  it  has  missed  or  will  miss  a 
deadline,  it  should  expeditiously  contact  the  requester  and  process  the  request  as  quickly 
as  possible. 


b.  Types  of  responses 

Following  a reasonable  search  for  responsive  records,  the  department  must  do  one  of  the 
following:  disclose  the  records;  inform  the  requester  in  writing  that  it  has  no  records 
responsive  to  the  request;  or  inform  the  requester  in  writing  that  responsive  records  exist, 
but  that  they  are  exempt  from  disclosure,  stating  the  legal  basis  for  the  exemption.  Govt. 
Code  §§  6253(c],  6255(b);  Admin.  Code  §§  67.21(b),  67.27.  A record  may  be  partially 
exempt  from  disclosure,  in  which  case  the  department  will  redact  the  relevant  portion  of 
the  record  and  must  inform  the  requester  in  writing  of  the  legal  basis  for  the  redaction. 
Admin.  Code  § 67.26. 

c.  No  privilege  log  required 

The  law  does  not  require  a responding  department  withholding  records  to  create  a 
privilege  log  identifying  the  withheld  records.  It  is  common  to  prepare  a privilege  log  in  a 
litigation  context,  but  not  when  responding  to  a public  records  request. 
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d.  Information  in  electronic  form 

As  a general  rule,  if  a department  has  no  records  responsive  to  a request,  the  law  does  not 
require  it  to  create  or  re-create  one.  But  the  Sunshine  Ordinance  requires  the  City  to  make 
information  stored  in  electronic  form  available  to  a member  of  the  public  in  any  form 
requested  so  long  as  the  information  is  available  to  or  easily  generated  by  the  department 
in  that  form,  including  disk,  tape,  print-out,  or  on  a computer  monitor.  Admin; 
Code  § 67.21(1).  Members  of  the  public  do  not  have  a right  to  inspect  public  information  on 
a computer  monitor  where  the  information  visible  on  the  monitor  is  inextricably 
intertwined  with  information  that  is  properly  exempt  from  disclosure.  Admin. 
Code  § 67.21(1).  But  departments  must  produce  in  an  appropriate  form  the  publicly 
disclosable  information.  With  limited  exceptions,  the  Sunshine  Ordinance  does  not  require 
a department  to  program  or  reprogram  a computer  to  produce  an  electronic  record. 
Admin.  Code  § 67.21(1). 

But  the  Legislature  has  amended  the  Public  Records  Act  to  impose  additional  requirements 
about  information  that  is  in  an  electronic  format.  Govt.  Code  § 6253.9.  A department  must 
make  the  information  available  in  any  electronic  format  in  which  it  holds  the  information. 
Govt.  Code  § 6253.9(a)(1).  And  it  must  make  a copy  of  an  electronic  record  available  in  the 
format  requested  if  it  has  used  that  format  to  create  copies  for  its  own  use  or  for  other 
agencies.  Govt.  Code  § 6253.9(a)(2).  These  provisions  do  not  require  a department  tb 
reconstruct  a record  in  an  electronic  format  if  the  record  is  no  longer  available 
electronically.  Govt.  Code§  6253.9(c). 

i.  Portable  Document  Format,  or  PDF 

To  facilitate  accessibility  and  ease  of  use,  many  City  departments  provide  their  electronic 
records  to  the  public  as  PDF  files.  PDF,  which  stands  for  "Portable  Document  Format,”  is  a 
file  format  created  by  Adobe  Systems  in  the  early  1990s  to  facilitate  the  exchange 
electronic  documents  across  multiple  operating  systems,  and  without  requiring  the 
purchase  of  specific  software  or  hardware.  PDF  is  now  an  open  standard,  meaning  it  is 
available  without  charge,  is  non-proprietary,  and  can  be  accommodated  by  different 
software.  The  advantages  of  providing  records  in  this  format  are  that: 

« PDF  is  a free,  open  format 

• PDF  records  are  viewable  and  printable  on  any  computer  platform 

« PDF  records  typically  look  like  the  original  records  and  thus  preserve  the  integrity 
of  the  original  information 

• PDF  records  can  enable  full-text  searches  to  locate  words  and  terms  features  in  PDF 
documents  that  are  saved  in  electronic  format 

• PDF  records  work  with  assistive  technologies  to  make  the  information  available  to 
persons  with  disabilities 

ii.  Metadata 

Sometimes  a requester  seeks  a record  in  its  original  electronic  format,  which  likely  involves 
proprietary  software,  such  as  Microsoft  Word  or  Excel.  In  such  instances,  it  is  usually  the 
case  that  the  electronic  document  will  contain  embedded,  hidden  information  known  as 
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"metadata.”  Metadata  may  include  information  about  the  document's  authors  and  editors; 
comments  shared  among  co-authors  and  editors;  and  tracked  changes  in  versions  of  the 
document  before  its  completion.  This  metadata  may  not  be  readily  apparent  in  the  final 
document,  but  it  may  nonetheless  be  fully  available  to  the  recipient  were  the  document 
provided  in  its  native  file  format.  Depending  on  the  nature  of  the  record  requested,  some 
or  all  of  the  metadata  it  contains  may  be  properly  exempt  from  disclosure.  In  still  other 
instances — including  comments  that  may  contain  legal  advice,  medical,  personnel  or 
otherwise  private  information — the  disclosure  of  metadata  may  actually  be  prohibited  by 
law. 

While  current  case  law  offers  little  guidance  on  legal  questions  relating  to  public  disclosure 
of  metadata,  and  while  technologies  continue  to  evolve  quickly,  there  is  no  evidence  that 
the  California  Legislature  intended  to  require  public  entities,  to  search  and  redact  metadata 
in  electronic  records.  Neither  is  there  an  apparent  legislative  intent  to  require  government 
agencies  to  produce  records  in  their  electronic  formats  if  their  release  would  jeopardize  or 
compromise  the  security  or  integrity  of  the  original  records,  or  of  any  proprietary  software 
in  which  it  is  maintained.  Govt.  Code  § 6253. 9(f]. 

At  the  same  time,  the  usability  of  public  information  provided  to  requesters  is  something 
that  department  personnel  should  consider  in  responding  to  public  records  requests.  In 
asking  for  a public  record  in  a native  file  format  like  Microsoft  Excel,  for  example,  a 
requester  may  simply  be  seeking  a format  that  will  enable  searching,  querying  and 
summarizing  public  information  in  a manner  that  is  far  easier  than  if  the  record  were 
provided  in  a scanned  PDF  or  on  a printed  page.  In  some  instances,  the  very  same 
technology  innovations  that  can  present  difficult  public  records  questions  may  help  resolve 
these  issues  through  conversion  to  file  formats  that  both  meet  the  requester's  needs  and 
avoid  problems  with  unauthorized  disclosure  of  metadata.  Departments  seeking  further  . 
advice  on  these  issues  should  consult  with  their  department's  information  technology  staff 
and  with  the  City  Attorney's  Office. 

The  San  Francisco  Board  of  Supervisors  has  adopted  a policy  directing  its  clerk  to  provide 
responsive  records  in  the  original  format  when  the  requester  so  requests.  Other 
departments  may  wish  to  consider  their  own  policy  options  in  light  of  the  risks  of 
unintended  or  impermissible  disclosure  of  metadata  in  documents  specific  to  their  own 
department's  function.  Again,  departmental  personnel  seeking  further  advice  on  the  topic 
of  providing  electronic  records  to  members  of  the  public  should  consult  with  their 
information  technology  staff  and  the  City  Attorney's  Office. 

iii.  Fee  for  duplicating  electronic  records 

The  fee  for  duplicating  electronic  records  is  limited  to  the  direct  cost  of  producing  copies  in 
an  electronic  format.  Govt,  Code  § 6253.9(a][2}.  The  Public  Records  Act  amendment 
regarding  electronic  records  imposed  additional  duties  on  local  governments,  beyond 
those  that  the  Sunshine  Ordinance  imposes  on  the  City,  that  may  be  charged  to  the 
requester.  The  requester  pays  the  additional  cost  of  producing  a copy  of  the  record, 
including  the  cost  of  constructing  the  record  and  of  programming  and  computer  services 
necessary  to  produce  a copy,  if  (1)  the  department  is  required  to  produce  a copy  but  the 
record  is  ordinarily  produced  only  at  otherwise  regularly  scheduled  intervals,  or  (2]  the 
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request  would  require  data  compilation,  extraction,  or  programming  to  produce  the  record, 
Govt.  Code  § 6253.9(b). 


iv.  Back-up  files 

As  a general  rule,  departments  need  not  search  their  back-up  electronic  files  in  response  to 
a public  records  request  Back-up  tapes  serve  the  limited  purpose  of  providing  a means  of 
recovery  in  cases  of  disaster,  departmental  system  failure,  or  unauthorized  deletion.  They 
are  not  available  for  departmental  .use  except  in  these  limited  situations.  Electronic 
records  such  as  e-mails  that  an  employee  has  properly  deleted  under  the  department's 
records  retention  and  destruction  policy  but  that  remain  on  back-up  tapes  are  analogous  to 
paper  records  that  the  department  has  lawfully  discarded  but  may  be  found  in  a City- 
owned  dumpster.  Neither  the  Public  Records  Act  nor  the  Sunshine  Ordinance  requires  the 
City  to  search  the  trash  for  such  records,  whether  paper  or  electronic. 

V.  Information  on  personal  communications  devices 

Neither  the  Public  Records  Act  nor  the  Sunshine  Ordinance  directly  addresses  whether 
communications  sent  or  received  on  personal  electronic  devices  such  as  cell  phones  and 
personal  computers  are  subject  to  disclosure  as  public  records.  Courts  have  not 
definitively  resolved  this  issue.  Out  of  an  abundance  of  caution,  City  officers  and  employees 
should  assume  that  records  pertaining  to  City  business  on  their  personal  electronic  devices 
may  be  public  records  subject  to  disclosure.  In  some  circumstances,  courts  might  have 
difficulty  concluding  that  such  electronic  records  are  not  public  records. 

Even  if  the  Public  Records  Act  covers  records  on  personal  communications  devices,  this 
does  not  mean  that  officers  and  employees  must  retain  such  communications.  Personal 
electronic  devices  may  have  limited  storage  capacity,  and  communications  on  them,  if 
deemed  to  be  public  records,  would  be  subject  to  the  department’s  records  retention 
policy.  See  Section  III  below.  These  policies  do  not  require  retention  of  all  public  records, 
but  only  certain  types  of  records  as  specified  in  State  and  local  law.  Examples  of  public 
records  that  the  law  does  not  require  the  City  to  retain  include  but  are  not  limited  to 
routine  messages  or  e-mails,  miscellaneous  correspondence  not  requiring  follow-up,  notes, 
and  preliminary  drafts  that  have  been  superseded.  For  a more  thorough  understanding  of 
records  retention  requirements.  City  officers  and  employees  should  consult  their 
department’s  record  retention  policy  and  this  Guide’s  discussion  of  records  retention 
issues. 

5.  Fees 

a.  No  fees  for  records  search 

Departments  may  not  charge  a fee  for  the  time  and  costs  incurred  in  searching  for,  locating, 
or  collecting  records  to  respond  to  a public  records  request.  Govt.  Code  § 6253(b);  Admin. 
Code  §67.26. 
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b.  No  fees  for  redacting  exempt  information 

Departments  may  not  charge  a fee  for  the  time  and  costs  incurred  in  redacting  exempt 
information  from  a record  to  be  disclosed  in  response  to  a public  records  request  Govt 
Code  § 6253(b];  Admin.  Code  § 67.26. 

c.  No  fees  for  inspecting  records 

Departments  may  not  charge  a fee  for  a requester  to  inspect  records.  Admin. 
Code  § 67.28(a].  In  some  circumstances,  a department  may  deploy  staff  to  sit  with 
requesters  while  they  inspect  records,  to  ensure  the  security  of  the  records.  The 
department  may  not  charge  a fee  for  this  use  of  staff  time.  If  the  department  has  to  make  a 
new  copy  of  a record  for  the  requester  to  inspect  because  redactions  have  been  made  in  the 
original,  the  department  may  not  charge  a fee  for  that  inspection  copy. 

d.  Fees  for  copies 

Departments  may  charge  a fee  for  the  duplication  and  mailing  of  copies  of  records.  Govt, 
Code  § 6253(b].  Departments  may  require  payment  before  providing  the  copies.  For 
records  routinely  produced  in  multiple  copies  for  distribution,  such  as  copies  of  an  agenda 
reproduced  for  a meeting,  a department  may  charge  l<t  per  page,  plus  postage.  Admin. 
Code  § 67.28(b].  For  records  assembled  and  copied  to  the  order  of  the  requester,  a 
department  may  charge  no  more  than  10(f  per  page.  Admin.  Code  § 67.28(c},  A record  that 
a department  originally  reproduced  in  multiple  copies,  but  now  must  again  reproduce  in 
response  to  a public  records  request,  such  as  the  agenda  for  a past  meeting  of  a policy  body, 
is  subject  to  the  higher  charge.  A department  may  establish  higher  copying  fees  only  if  it 
prepares  and  posts  an  itemized  cost  analysis  establishing  that  the  per  page,  direct  cost 
exceeds  the  above  amounts.  Admin.  Code  § 67,28(d]. 

Where  the  requester  seeks  a copy  of  a record  on  a medium  other  than  paper,  the  City  may 
charge  for  the  cost  of  the  medium  on  which  the  information  is  duplicated.  Admin. 
Code  § 67.21(1].  A department  may  charge  up  to  $10  for  video  copies  of  video  recorded 
meetings.  Admin.  Code  § 67.28(e],  There  is  no  specific  dollar  limit  on  the  charge  for  audio 
copies  of  audio  recorded  meetings,  but,  as  with  video  copies  or  any  other  non-paper 
medium,  the  charge  may  not  exceed  the  cost  of  the  medium  on  which  the  information  is 
duplicated. 


e.  Fees  for  other  services 

Departments  may  charge  for  services  other  than  duplicating,  such  as  providing  certified 
copies  of  documents.  We  recommend  consulting  the  City  Attorney's  Office  if  questions 
arise  regarding  possible  conflicts  between  fees  that  the  Sunshine  Ordinance  authorizes  and 
those  that  State  law  or  other  ordinances  authorize. 

G.  Exemptions  from  disclosure 

The  Public  Records  Act  exempts  certain  classes  of  records  from  disclosure.  The  Sunshine 
Ordinance  limits  the  City's  ability  to  claim  some  of  these  exemptions.  Interpreting  these 


90  Good  Government  Guide:  2010-11  Edition 


087 


exemptions  may  present  complex  legal  and  factual  questions  that  require  consultation  with 
the  City  Attorney's  Office. 

Both  the  Public  Records  Act  and  the  Sunshine  Ordinance  create  a general  right  of  public 
access  to  public  records.  Therefore,  the  law  always  imposes  the  burden  on  the  City  to 
justify  its  refusal  to  disclose  a record  by  specifying  the  legal  basis.  Govt.  Code  § 6255 (b); 
Admin.  Code  §§67.27(a]-(c}. 

Some  records  contain  both  exempt  and  non-exempt  information.  A department  may  not 
withhold  an  entire  record  unless  all  the  information  in  it  is  exempt  Admin.  Code  § 67.26. 
The  department  must  redact  the  exempted  material  and  annotate  the  redacted  text  by 
referring  to  the  provision  of  the  Public  Records  Act,  Sunshine  Ordinance,  or  other  law 
authori2ing  the  refusal  to  disclose.  Admin.  Code  § 67.26.  As  previously  noted,  the 
department  may  not  charge  the  requester  a fee  for  redacting  the  information.  Admin. 
Code  §67.26. 

Some  grounds  for  nondisclosure  commonly  arise,  Below  we  discuss  some  of  these.  We  do 
not  discuss  all  the  exemptions  available  under  State  and  federal  law;  many  apply  only  to 
specialized  types  of  records  and  some  rarely  apply.  Some  exemptions  stem  from  the  Public 
Records  Act  itself.  The  Act  also  catalogues  alphabetically  many  exemptions  derived  from 
other  State  laws,  but  this  list  is  not  exhaustive.  Govt.  Code  §§  6276.02-6276.48,  6275. 

The  exempt  status  of  a record  generally  means  that  a department  may  but  need  not  decline 
to  disclose  it  In  other  instances,  such  as  where  State  or  federal  constitutional  privacy 
interests  of  individuals  or  a statutory  ban  is  involved,  the  department  must  not  disclose  a 
record  even  if  it  wishes  to  do  so.  Departments  that  have  questions  about  whether  they 
must  invoke  an  exemption,  or  may  choose  not  to,  should  consult  the  City  Attorney's  Office. 

If  a department  voluntarily  discloses  a record  that  it  may  withhold,  it  waives  its  privilege  to 
withhold  the  record  in  the  future.  Govt.  Code§  6254.5,  Departments  may  not  disclose  a 
record  to  one  member  of  the  public  and  withhold  that  record  from  another  member  of  the 
public.  But  certain  types  of  disclosures  - for  example,  to  another  governmental  entity,  or  if 
otherwise  required  by  law  - do  not  necessarily  require  disclosure  of  that  same  record  to  a 
member  of  the  public.  Govt.  Code  §§  6254.5 (b],  (e).  And  if  the  department  has 
inadvertently  compromised  a third  party's  rights  by  disclosing  a record  it  should  have 
withheld,  it  may  not  compound  the  error  by  making  the  same  wrongful  disclosure  to 
another  member  of  the  public. 

Individual  employees  generally  lack  the  authority  to  waive  a privilege  to  withhold  a record. 
Depending  on  the  circumstances,  only  the  policy  body  that  oversees  the  department,  the 
department  head,  or  other  authorized  personnel  may  make  such  a decision.  Unauthorized 
disclosure  of  a privileged  record  is  official  misconduct  and  may  subject  the  person  who 
made  the  disclosure  to  disciplinary  action  or  criminal  prosecution,  or  both.  Campaign  & 
Govt.  Conduct  Code  §§  3.228,  3.242. 

1.  Exemption  under  state  or  federal  law 

The  United  States  Constitution,  the  California  Constitution,  and  federal  or  State  statutes  and 
regulations  exempt  or  prohibit  disclosure  of  certain  records.  The  Public  Records  Act 
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incorporates  these  laws  in  an  exemption.  Govt,  Code  § 6254(k].  Under  this  exemption, 
where  disclosure  would  violate  a federal  or  State  law,  the  City  may  not  release  the  record. 
Where  federal  or  State  law  does  not  prohibit  disclosure  of  a record  but  authorizes 
nondisclosure,  the  City  may  decide  whether  to  disclose. 

2.  Privacy 

Both  state  and  local  law  recognize  as  a general  principle  that  the  right  to  personal  privacy 
sometimes  precludes  disclosure  of  public  records  or  information  contained  in  those 
records.  Govt.  Code  §§  6250,  6254(c];  Cal.  Const.,  Art.  I,  §1;  Admin.  Code  §67.1(g};  Admin. 
Code  Chapter  12M.  These  authorities  may  protect  private  information  or  records  from 
disclosure  even  absent  a statutory  or  constitutional  provision  addressing  the  specific 
information  or  type  of  record  in  question. 

Some  laws  ban  disclosure  of  information  based  on  the  privacy  interests  of  individuals.  For 
example.  Welfare  and  Institutions  Code  § 10850  makes  confidential  records  that  concern 
individuals  who  receive  certain  public  social  services.  In  other  circumstances,  the  bar  to 
disclosure,  while  not  absolute,  is  still  high.  In  these  cases,  departments  must  determine 
whether  disclosure  serves  a sufficiently  significant  public  purpose  to  warrant  release  of  the 
record  and  the  attendant  compromise  of  an  individual's  privacy.  The  level  of  the  bar  will 
depend  on  the  strength  of  the  privacy  interest.  Where  the  privacy  interest  is  relatively 
weak,  a weaker  justification  for  disclosure  in  the  public  interest  may  suffice. 

a.  Privacy  interests  of  city  employees  and  officials 

Departments  must  not  disclose  "personnel,  medical,  or  similar  files,  the  disclosure  of  which 
would  constitute  an  unwarranted  invasion  of  personal  privacy."  Govt  Code  § 6254(c].  But 
all  personnel  records  are  not  automatically  exempt  As  a general  rule: 

o Members  of  the  public  are  entitled  to  see  records  that  contain  a City  employee’s 
name,  current  or  past  job  classification,  current  or  past  job  assignment,  and  actual 
wages  earned  including  overtime.  Admin.  Code  §§  67.24(c}(3],  (4],  There  may  he 
narrow  exceptions  to  this  general  rule;  for  example,  in  limited  circumstances  some 
of  this  information  for  certain  peace  officers  possibly  may  be  withheld  for  safety  or 
security  reasons. 

® The  City  must  disclose  the  amount,  basis,  and  recipient  of  any  performance- 
based  increase  in  compensation  or  benefits  or  any  other  bonus  that  it  awards 
to  any  employee.  Admin.  Code  § 67.2 4(c] (6]. 

® The  City  must  disclose  the  job  pool  characteristics  and  employment  and 
education  histories  of  all  job  applicants  who  accepted  employment  with  the 
City.  Admin.  Code  §§  67.24(c](l],  (2]. 

But,  because  of  the  right  to  privacy,  as  a general  rule  the  City  may  not  disclose  personal 
information  about  employees  such  as  home  address,  telephone  numbers,  personal  e-mail 
address,  age,  date  of  birth,  race  or  ethnicity,  sex,  and  marital  status.  Disclosure  ojF  an 
employee's  social  security  number  is  strictly  prohibited.  Govt.  Code  § 6254.29.  Further, 
certain  types  of  personnel  records  generally  may  not  be  disclosed.  For  example: 
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• The  law  generally  considers  a supervisor’s  performance  evaluation  of  an  employee  a 
private  matter  that  is  not  subject  to  disclosure. 

• Generally  the  City  must  not  disclose  records  containing  medical  , or  disability 
information  about  employees.  Federal  and  state  statutes  provide  broad  protection 
for  such  information. 

® Peace  officer  personnel  records  receive  special  protection  under  State  law.  Pen. 
Code  §§832.7,  832.8. 

Records  concerning  discipline  of  specific  City  employees,  or  circumstances  that  might 
warrant  their  discipline,  often  pose  difficult  issues.  To  the  extent  permitted  by  law,  the 
Sunshine  Ordinance  requires  the  City  to  disclose  records  of  an  employee's  confirmed 
misconduct  involving  personal  dishonesty,  misappropriation  of  public  funds,  resources,  or 
benefits,  unlawful  discrimination,  abuse  of  authority,  or  violence.  Admin. 
Code  § 67.24(c) (7].  Whether  the  employee's  misconduct  is  confirmed,  and  whether  it  is  the 
type  of  misconduct  addressed  by  the  Ordinance,  is  sometimes  unclear.  The  Ord.inance  does 
not  directly  address  the  treatment  of  unresolved  or  uninvestigated  complaints  against 
employees;  complaints  resolved  in  the  employee's  favor;  or  records  of  ongoing  personnel 
investigations.  We  recommend  that  departments  faced  with  requests  for  such  records 
consult  the  City  Attorney’s  Office.  The  privacy  issues  pertaining  to  these  types  of  personnel 
records  can  be  complex,  and  other  considerations  in  addition  to  privacy,  such  as  the  need 
to  maintain  effective  investigations,  may  be  relevant 

The  law  protects  the  privacy  of  City  officials  as  well  as  City  employees.  For  example,  the 
City  should  not  without  a commissioner’s  . consent  disclose  that  commissioner’s  personal 
e-mail  address,  even  if  the  corrimissioner  has  disclosed  it  to  commission  staff.  But 
departments  should  make  available  a City  e-mail  address  at  which  members  of  the  public 
may  contact  City  officials,  including  commissioners.  As  another  example,  the  Public 
Records  Act  strictly  prohibits  posting  on  the  internet  the  home  address  or  phone  number 
of  any  elected  or  appointed  official,  defined  broadly  to  include  not  merely  the  Mayor  and 
members  of  the  Board  of  Supervisors  but  many  others,  including  active  and  retired  peace 
officers.  Govt.  Code  §§  6254.21,  6254.24. 

b.  Privacy  interests  of  members  of  the  public 

The  statutory  and  constitutional  protections  for  privacy  apply  to  information  in  City 
records  about  members  of  the  public.  To  take  the  most  obvious  example,  a patient  in  a City 
hospital  or  health  clinic  has  medical  privacy  rights  that  the  public  records  laws  cannot 
override.  Similarly,  departments  may  not  disclose  medical  information  pertaining  to  a 
disability  that  an  individual  submits  to  the  City  in  connection  with  a request  for  access  to  a 
City  building  or  modification  of  a City  program,  unless  the  individual  consents  to  the 
disclosure. 

Concerns  about  identity  theft  warrant  redaction  of  driver’s  license  numbers,  credit  card 
numbers,  checking  account  numbers,  and  similar  information  in  records  of  transactions 
between  the  City  and  members  of  the  public.  In  some  circumstances,  the  law  affords 
greater  privacy  protection  for  financial  information  about  private  individuals  in  City 
records  than  for  comparable  information  about  City  employees;  but  the  general  rule  is  that 
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records  of  distribution  of  City  funds  to  private  persons^  like  salary  payments  to  City 
employees,  are  subject  to  disclosure. 

Although  the  comparison  is  not  always  exact,  usually  the  types  of  personal  information 
about  employees  -and  officials  that  the  City  may  not  disclose  will  parallel  the  personal 
information  about  members  of  the  public  that  the  City  may  not  disclose.  For  example,  the 
general  rule  is  that  departments  should  not  disclose  home  addresses,  personal  phone 
nurnbers,^  or  personal  e-mail  addresses  of  members  of  the  public.  Such  personal  contact 
information  tj^Dically  sheds  no  light  on  the  operations  of  City  government. 

But  there  may  be  some  circumstances  in  which  knowing  the  location  of  a person's  home  is 
relevant  to  the  public's  ability  to  monitor  the  operations  of  government,  for  example, 
because  of  the  proximity  of  the  home  to  a site  that  is  the  subject  of  a City  decision.  And 
there  may  be  circumstances  where  people  do  not  have  a reasonable  expectation  of  privacy 
in  contact  information  they  have  provided  to  the  City,  for  example,  based  on  notices  on  a 
department's  forms  or  website.  If  a department  is  inclined  to  disclose  contact  information 
for  private  individuals  or  other  information  about  members  of  the  public  of  a personal 
nature,  we  recommend  that  the  department  consult  the  City  Attorney's  Office. 

3.  Pending  litigation 

A department  may  decline  to  disclose  records  relating  to  and  developed  during  pending 
litigation  to  which  the  City  is  a party,  until  the  litigation  is  finally  adjudicated  or  otherwise 
settled.  Govt.  Code  § 6254Cb].  But  the  City  must  disclose  claims  filed  against  it.  Admin. 
Code  § 67.24(b](l][i3.  Departments  receiving  requests  for  records  relating  to  pending 
litigation  should  immediately  contact  the  Deputy  City  Attorney  handling  the  litigation. 

4.  Attorney-client  communication 

A department  may  decline  to  disclose  any  privileged  communication  between  the 
department  and  its  attorneys.  State  law  makes  communications’  between  the  City 
Attorney's  Office  and  City  officials  and  employees  privileged  and  confidential.  Govt.  Code 
§§  6254(k],  6276.04;  Evidence  Code  §§  950  et  seq. 

The  Sunshine  Ordinance  requires  disclosure  of  advice  memoranda  regarding  the  California 
Public  Records  Act,  the  Brown  Act,  the  Political  Reform  Act,  any  San  Francisco 
governmental  ethics  code,  or  the  Sunshine  Ordinance.,  Admin.  Code  § 67,24(b](l][iii}.  At 
the  same  time  the  Charter  and  State  law  create  attorney-client  relationships  between  the 
City  Attorney  and  City  officials.  Charter  § 6.102.  There  may  be  instances  where  public 
disclosure  of  an  attorney- client  communication  may  conflict  with  the  Charter  and  State  law. 
'We  recommend  that  departments  that  receive  requests  for  attorney-client  communications 
consult  with  the  City  Attorney's  Office. 

The  attorney-client  privilege  belongs  to  the  client,  not  the  attorney.  Thus,  records  in  the 
City  Attorney's  possession  covered  by  the  privilege  must  remain  confidential  unless  the 
client  - the  City  - consents  to  their  disclosure.  Bus.  & Prof.  Code  § 6068 (e].  By  the  same 
token,  with  the  City's  authorixation  a department  may  disclose  records  in  its  possession 
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covered  by  the  privilege.  We  recommend  that  departments  consult  with  the  City 
Attorney's  Office  before  releasing  records  of  privileged  attorney-client  communications. 

5.  Attorney  work  product 

Records  that  contain  the  work  product  of  an  attorney  representing  the  City  are  protected 
from  disclosure.  Govt.  Code  §§  6254(k),  6276.04;  Code  Civ.  Proc.  §2018.030.  The  attorney 
work  product  doctrine  functions  as  a privilege,  protecting  from  disclosure  "[a]  writing  that 
reflects  an  attorney's  impressions,  conclusions,  opinions,  or  legal  research  or  theories.” 
Code  Civ.  Proc.§  2018.03 0(a].  This  privilege  may  also  extend  to  other  records  relating  to 
the  legal  work  of  attorneys  representing  the  City,  including  documents  prepared  at  the 
request  of  attorneys,  such  as  reports  by  investigators,  consultants,  and  other  experts. 

The  attorney  work  product  privilege  is  distinct  from  the  attorney-client  privilege  and  can 
cover  records  that  the  attorney-client  privilege  does  not  And,  unlike  the  pending  litigation 
exception,  the  attorney  work  product  privilege  extends  beyond  records  prepared  for 
litigation  purposes.  Where  the  privilege  applies  to  litigation  records,  it  does  not  lose  its 
force  at  the  conclusion  of  litigation. 

6.  Informants,  complainants,  and  whistleblowers 

In  some  circumstances,  departments  may  shield  from  disclosure  the  identity  of  persons 
complaining  to  the  City  about  violations  of  law.  Evidence  Code  § 1041.  Privacy  or  other 
grounds  may  also  authorize  or  require  nondisclosure,  even  where  the  complaint  does  not 
allege  a violation  of  law.  Govt.  Code  § 6254(c},  Substantial  public  interests  warrant 
withholding  the  identity  of  complainants.  When,  for  example,  a tenant  complains  about  a 
landlord,  a neighbor  about  a neighbor,  an  employee  about  an  employer,  or  a citizen  about  a 
person  making  a public  disturbance,  disclosure  of  the  identity  of  the  complainant,  the 
complaint,  and/or  the  investigation  could  lead  to  retaliation  against  or  harassment  of  the 
complainant  and  could  also  compromise  the  investigation.  Under  those  circumstances  the 
City  may  be  able  to  withhold  or  redact  the  complaint  and  record  of  the  investigation.  See 
generally  Evidence  Code  § 1040. 

In  addition,  the  City  may  protect  from  disclosure  the  identity  of  whistleblowers 
complaining  about  City  officers'  and  employees'  wasteful,  inefficient,  or  improper  use  of 
City  funds  or  other  improper  activities,  as  well  as  the  content  and  investigation  of  those 
complaints.  Charter  §§  C3.699-13(a],  F1.107[c};  Campaign  & Govt.  Conduct  Code  §§  4.120, 
4.123.  Central  to  the  effectiveness  of  the  City's  whistleblower  program  is  the  public's 
understanding  that  the  City  will  treat  whistleblower  complaints  in  a confidential  manner  to 
the  extent  permitted  by  law, 

Finally,  the  constitutional  right  to  petition  the  government  for  a redress  of  grievances,  or  to 
engage  in  anonymous  protest  speech,  may  in  some  circumstances  protect  the  identity  of 
complainants. 
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7. 


Trade  secrets 


Under  certain  circumstances,  the  law  protects  trade  secrets  from  disclosure.  . Govt. 
Code  § 6276.44;  Civil  Code  §§  3426,  3426. 7(c];  Evidence  Code  § 1060.  Different  types  of 
information,  including  proprietary  financial  data,  may  constitute  a trade  secret.  Several 
provisions  in  the  Public  Records  Act  address  narrow  categories  of  trade  secrets  or  other 
proprietary  information.  See,  e.g..  Govt.  Code  §§  6254.2  (pesticide  safety  and  efficacy. 
information],  6254.7  (certain  air  pollution  data],  6254.15  (corporate  financial  information 
regarding  location,  expansion,  and  retention  of  corporate  facilities  in  California]. 

But  trade  secret  issues  more  likely  will  arise  in  a variety  of  business,  contractual,  and  land 
use  contexts  not  specifically  addressed  in  the  Public  Records  Act.  A request  for  records 
that,  a company  deems  to  be  trade  secrets  can  pose  difficulties  for  the  City,  which  must 
evaluate  rather  than  take  at  face  value  the  company’s  claim  that  the  records  are  bona  fide 
trade  secrets.  A department  facing  a records  request  that  may  contain  trade  secrets  should 
consult  the  City  Attorney's  Office, 

8.  Investigative  and  security  records 

The  Public  Records  Act  exempts  from  disclosure  records  of  complaints  to,  investigations 
conducted  by,  intelligence  information  or  security  procedures  of,  and  investigatory  or 
security  files  compiled  by,  local  police  agencies.  Govt.  Code  § 6254(f).  The  City  must 
disclose  certain  information  in  files  covered  by  this  exemption,  but  not  the  files  themselves. 
This  exemption  also  covers  investigatory  or  security  files  compiled  by  non-police  agencies 
for  correctional,  law  enforcement,  or  licensing  purposes. 

The  'daw  enforcement”  feature  of  this  exemption  generally  precludes  its  application  to 
records  of  civil  or  administrative  investigations  conducted  to  determine  compliance  with 
ordinances.  But  the  exemption  for  investigatory  files  that  the  City  compiles  for  licensing 
purposes  has  broad  reach  given  the  range  of  permitting  decisions  that  departments  and 
policy  bodies  make.  A separate  exemption  covers  personal  financial  data  that  an  applicant 
submits  to  qualify  for  a permit  or  license.  Govt,  Code  § 6254(n]. 

For  more  information  on  security  matters  generally,  see  the  memorandum  entitled, 
"Guidelines  for  Redacting  Information  from  Plans  Created  by  the  City  to  Anticipate  and 
Respond  to  Emergencies  Created  by  Terrorist  or  Other  Criminal  Activity"  (September  15, 
2006]  on  the  City  Attorney's  website. 

9.  Other  exemptions 

The  Public  Records  Act  creates  many  other  exemptions  for  specific  types  of  records. 
Among  these  are  records  containing  testing  information  pertaining  to  applications  for 
public  employment.  Govt.  Code  § 6254(g];  real  estate  appraisals,  Govt  Code  § 6254(h]; 
library  circulation  records,  Govt.  Code  § 6254(i];  and  records  containing  utility  customer 
data.  Govt,  Code  § 6254,16.  There  are  many  more,  often  narrow  in  scope  and  obscure. 

Sometimes  departments  have  legitimate  programmatic  or  policy  concerns  with  disclosing  a 
record,  but  are  not  aware  of  an  applicable  exemption.  In  these  circumstances,  consultation 
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with  the  City  Attorney's  Office  is  appropriate.  Given  the  emphasis  on  disclosure  in  our 
public  records  laws,  there  may  be  no  applicable  exemption.  But  in  some  cases  there  may 
be  an  exemption  that  is  available  to  address  the  department's  concerns. 

H.  Contracts  and  related  records 

The  Sunshine  Ordinance  sets  forth  detailed  rules  governing  disclosure  of  contracts  and 
related  materials.  The  City  must  disclose  such  records  at  least  to  the  extent  required  by 
State  law,  but  in  certain  respects  the  Ordinance  affords  the  public  greater  access  to  these 
records  than  does  State  law.  We  summarize  below  the  general  disclosure  rules  applicable 
to  contracts  and  related  materials,  and  then  discuss  special  rules  that  apply  to  sole  source 
service  contracts,  certain  leases  and  permits,  and  franchise  agreements.  Given  the  variety 
and  in  some  cases  complexity  of  City  contracts,  questions  may  arise  that  we  do  not  answer 
below.  For  those,  we  recommend  that  departments  consult  the  City  Attorney’s  Office. 

1.  General  rules 

a.  Mandatory  post-award  disclosure 

Except  as  noted  below,  contracts,  contractors'  bids,  responses  to  requests  for  proposals 
("RFPs”],  and  aJl  other  records  of  communications  between  departments  and  persons  or 
firms  seeking  contracts  must  be  available  for  public  inspection  immediately  after  the  City 
awards  the  contract.  Admin.  Code  § 67.24(e) (!].  When  a department  receives  proposals  in 
response  to  an  RFP,  hut  does  not  award  a contract,  it  is  not  required  to  make  the  proposals 
public. 

Though  not  specifically  mentioned  in  the  Sunshine  Ordinance,  responses  to  requests  for 
information  ("RFls”)  and  requests  for  qualifications  ("RFQs”)  are  subject  to  the  same 
general  rules  for  disclosure.  Because  responses  to  RFIs  and  RFQs  typically  precede  the 
issuance  of  an  RFP,  questions  may  arise  concerning  the  timing  of  disclosure  of  those 
responses  and  other  records  relating  to  the  responses.  Where  such  questions  arise,  we 
recommend  that  departments  consult  the  City  Attorney's  Office. 

b.  Notice  of  disclosure  requirements 

The  Sunshine  Ordinance  requires  departments  to  inform  bidders,  proposers,  and 
contractors  that  contract-related  information  they  provide  to  the  City  will  be  subject  to 
public  disclosure  on  request,  including,  as  discussed  below,  financial  information  the 
successful  bidder  or  proposer  submitted.  Admin.  Code  § 67.24(e)(1). 

c.  Financial  data 

Departments  may  refuse  to  disclose  proprietary  financial  information  in  records  regarding 
an  unsuccessful  bidder  or  proposer  including  information  on  net  worth.  Admin. 
Code  § 67.24(e)(1).  Departments  may  withhold  proprietary  financial  data  about  the 
winning  bidder  or  proposer  until  the  final  approval  authority  in  the  City  awards  the 
contract.  Admin,  Code  § 67.24(e)(1).  Departments  must  make  such  information  public 
upon  award  of  the  contract,  unless  other  State  or  federal  law  prohibits  such  disclosure. 
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Admin.  Code  § 67.24(e3(l}.  In  some  instances  (for  example,  under  the  federal 
Transportation  Regulations  for  Disadvantaged  Business  Enterprises},  State  or  federal  law 
may  forbid  the  City  from  disclosing  the  personal  net  worth  and  related  records  of 
successful  bidders  or  proposers. 

d.  Records  relating  to  negotiation  strategy 

As  a general  rule,  departments  may  withhold  from  disclosure  preliminary  drafts, 
memoranda,  notes,  and  other  records  containing  recommendations  relating  to  the  City's 
negotiating  strategy,  that  the  City  has  not  provided  to  a prospective  contractor  or  other 
third  party.  See  generally  Admin.  Code  §§  67.24(a}(l],  67.24(e}(l},  67.24(e}(3}.  Disclosure 
of  such  records  to  the  public  would  mean  that  the  party  or  parties  with  whom  the  City  is 
negotiating  may  also  obtain  copies.  The  Sunshine  Ordinance  does  not  mandate  such 
disclosures. 

e.  Score  sheets  and  other  evaluation  materials  for  proposals 

The  Sunshine  Ordinance  mandates  disclosure  of  certain  records  relating  to  RFPs.  After 
completion  of  any  review,  evaluation,  or  rating  of  responses  to  an  RFP,  the  City  must  make 
available  for  public  inspection  the  names  of  scorers  and  evaluators,  with  their  individual 
ratings,  comments,  and  score  sheets,  and  other  materials  used  in  the  evaluation  process. 
Admin.  Code  § 67.24(e}(l].  The  proposals  that  the  panelists  evaluate  are  not  "other 
materials  used  in  the  evaluation  process”  and  need  not  be  disclosed  at  this  stage  in  the 
contracting  process.  Proceedings  of  RFP  selection  panels  are  closed  to  the  public. 

f.  Draft  contracts 

Departments  may  refuse  to  disclose  draft  versions  of  contracts  during  the  negotiating 
process.  But  they  must  preserve  these  drafts  and  make  them  available  for  public 
inspection  10  days  before  presentation  of  the  agreement  to  the  policy  body  responsible  for 
approving  the  agreement.  Admin.  Code  § 67.24(a}(2}.  The  10-day  rule  does  not  apply 
where  the  policy  body  finds  and  articulates  how  the  public  interest  would  be  unavoidably 
and  substantially  harmed  by  compliance  with  that  rule.  Admin.  Code  § 67.24(a}(2}. 
Further,  in  the  case  of  negotiations  for  a contract,  lease,  or  other  business  agreement  in 
which  a City  agency  is  offering  to  provide  facilities  or  services  in  direct  competition  with 
other  public  or  private  entities  that  are  not  required  to  or  do  not  make  their  competing 
proposals  public,  the  policy  body  may  postpone  public  access  to  the  final  draft  agreement 
until  the  City  agency  presents  the  draft  to  it  for  approval.  Admin.  Code  § 67.24(a}(2}. 

g.  Other  exemptions 

Departments  are  not  required  to  disclose  contract-related  records  that  federal  or  State  law 
protect  from  disclosure  or  that  fall  within  specific  exemptions  under  the  Public  Records  Act 
and  Sunshine  Ordinance.  For  example,  privileged  attorney-client  communications,  even  if 
contract-related,  are  not  subject  to  disclosure. 
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2.  Sole  source  service  contracts,  certain  leases  and 
permits,  and  franchise  agreements 

Special  rules  govern  disclosure  of  records  exchanged  between  the  City  and  another  party 
during  negotiation  of  the  following  types  of  contracts: 

e Contracts  for  personal,  professional,  or  other  contractual  services  - if  not 
subject  to  a competitive  process,  or  where  such  process  has  arrived  at  a stage 
where  there  is  only  one  qualified  responsive  bidder. 

® Leases  or  permits  - having  total  anticipated  revenue  or  expense  to  the  City  of 
$500,000  or  more,  or  for  a term  of  10  years  or  more. 

® Franchise  agreements. 

For  these  types  of  contracts,  departments  must  make  available  to  the  public  upon  request 
documents  exchanged  during  negotiations  relating  to  the  positions  of  the  parties,  including 
drafts  or  portions  of  drafts  of  agreements.  If  the  City  does  not  prepare  a record  of  the 
negotiations,  or  the  record  does  not  provide  a meaningful  representation  of  the  positions  of 
the  parties,  the  Deputy  City  Attorney  or  other  City  representative  familiar  with  the 
negotiations,  upon  written  request  from  a member  of  the  public,  must  prepare  a written 
summary  of  the  respective  positions  of  the  parties  in  the  negotiations.  The  summary  must 
be  prepared  within  five  business  days  of  the  final  day  of  negotiations  for  the  week.  Admin. 
Code§67.24(e](3]. 

I.  Enhanced  access  to  public  records  under  the 
Sunshine  Ordinance 

The  Sunshine  Ordinance  limits  the  ability  of  City  departments  to  invoke  certain  exemptions 
available  under  the  Public  Records  Act  and  requires  disclosure  of  certain  t}q)es  of  records. 
We  discuss  below  major  features  of  the  Ordinance  that  provide  enhanced  access  to  public 
records  and  that  are  not  discussed  elsewhere  in  this  Guide. 

1.  General  balancing  prohibited 

In  addition  to  enumerating  specific  exemptions,  the  Public  Records  Act  includes  a general 
"public  interest"  balancing  exemption.  This  exemption  allows  the  government  agency  to 
refuse  to  disclose  records  where,  on  the  facts  of  the  particular  case,  the  public  interest  in 
nondisclosure  clearly  outweighs  the  public  interest  in  disclosure.  Govt.  Code  § 6255 (a]. 
The  Sunshine  Ordinance  prohibits  the  City  from  withholding  or  redacting  records  under 
this  balancing  exemption.  Admin.  Code  § 67.24(g]. 

2.  Deliberative  process  privilege  unavailable 

Under  the  general  public  interest  balancing  exemption  of  the  Public  Records  Act,  an  agency 
may  decline  to  disclose  records  based  on  the  "deliberative  process  privilege."  This 
privilege  applies  where  the  agency  can  demonstrate  that  disclosure  of  records  would 
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discourage  candid  discussion  in  the  agency,  undermining  its  decisionmaking  process  and 
its  ability  to  perform  its  functions.  The  Sunshine  Ordinance  prohibits  the  City  from 
withholding  or  redacting  records  based  on  this  privilege.  Admin.  Code  § 67.24(h], 

3.  Budget  and  financial  records  are  public 

The  Sunshine  Ordinance  requires  the  City  to  disclose  budgets,  whether  tentative,  proposed, 
or  adopted,  for  the  City  or  any  department,  program,  project,  or  other  category,  Admin. 
Code  § 67.24(f].  The  City  must  disclose  all  bills,  claims,  invoices,  vouchers,  or  other  records 
of  payment  obligations,  and  records  of  actual  disbursements,  showing  amount  paid,  payee, 
and  purpose  of  payment.  But  records  of  payments  for  social  or  other  services  that  are 
confidential  by  law  are  exempt  from  disclosure.  Admin.  Code  § 67.24(f). 

4.  Confidential  litigation  settlement  provisions  are 
prohibited 

The  Sunshine  Ordinance- prohibits  the  City  from  entering  into  confidential  settlements  of 
litigation.  Admin  Code  § 67.12(b)(3). 

j.  Additional  public  information  requirements 

The  Sunshine  Ordinance  and  other  provisions  of  City  law  enhance  transparency  in 
government  by  requiring  departments  to  follow  certain  practices  that  facilitate  the  public's 
access  to  information.  We  highlight  below  the  major  provisions  that  this  Guide  does  not 
discuss  elsewhere. 

1.  Oral  public  information 

Each  department  head  must  designate  a knowledgeable  person  or  persons  who  can  answer 
questions  regarding  departmental  operations,  plans,  policies,  and  positions.  Admin. 
Code  § 67.22(a).  The  department  head  may  but  is  not  required  to  serve  in  this  capacity. 
Admin.  Code  § 67.22(a).  The  designated  person  must  respond  to  inquiries,  provided  that 
no  more  than  15  minutes  is  required  to  obtain  the  information  responsive  to  the  inquiry. 
Admin.  Code  § 67.22(c).  Whether  by  designating  an  alternate  or  multiple  employees  for 
this  task,  the  department  head  should  assure  that  someone  is  always  available  to  provide 
oral  information  to  the  public. 

Both  the  U.S.  and  California  Constitutions  explicitly  provide  for  the  right  of  the  people  to 
petition  their  government  for  redress  of  grievances,  and  practitioners  of  good  government 
should  make  every  effort  to  be  accountable  and  responsive  to  the  citizens  they  serve.  But 
neither  these  constitutional  guarantees  nor  the  Sunshine  Ordinance  assure  members  of  the 
public  the  right  to  interview,  debate,  or  engage  in  lengthy  discussions  the  employees  or 
officials  of  their  choosing.  At  the  same  time,  none  of  these  laws  curtails  informal 
informational  discussions  between  employees  and  members  of  the  public,  if  such  contacts 
are  acceptable  to  the  employee  and  the  department,  not  disruptive  of  departmental 
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operations,  and  do  not  violate  other  laws,  such  as  those  governing  public  meetings.  Admin. 
Code  § 67.22(b]. 

2.  Public  review  file 

The  Clerk  of  the  Board  of  Supervisors  and  the  clerk  or  secretary  of  each  board  and 
commission  enumerated  in  the  Charter  must  maintain  a public  review  file  open  for  public 
inspection  during  normal  business  hours.  Admin.  Code  § 67.23(a).  This  requirement  does 
not  apply  to  other  policy  bodies.  The  public  review  file  must  contain  copies  of 
communications  that  the  clerk  or  secretary  has  distributed  to  or  received  from  a quorum  of 
the  body  concerning  any  matter  on  its  meeting  agendas  within  the  previous  30  days  or 
likely  to  be  on  a meeting  agenda  of  the  body  within  the  next  30  days.  Admin. 
Code  § 67.23(a),  This  requirement  does  not  apply  to  exempt  materials,  commercial 
solicitations,  or  periodical  publications.  Admin.  Code  § 67.23(a). 

The  clerk  or  secretary  must  maintain  the  public  review  file  in  chronological  order  for 
communications  sent  or  received  in  the  immediately  preceding  three  business  days. 
Admin.  Code  § 67.23(b).  After  a document  has  been  on  file  for  two  days,  it  may  be  removed 
and  placed  in  the  monthly  chronological  file.  Admin.  Code  § 67.23(b).  The  clerk  or 
secretary  need  not  put  lengthy,  multi-page  reports  attached  to  these  communications  in  the 
chronological  file  if  the  file  contains  a letter  or  memorandum  of  transmittal  referencing  the 
report.  Admin.  Code  § 67.23(c). 

3.  Annual  reports 

City  boards,  commissions,  and  departments  must  prepare  an  annual  report. 
Charter  § 4.103;  Admin.  Code  § 2A.30.  The  annual  report  should  contain  a summary  of  the 
services  and  programs  of  the  board,  commission,  or  department,  presented  in  terms  and 
format  accessible  to  the  average  citizen,  and  may  include  highlights  and  achievements  of 
the  prior  year.  Admin.  Code  § 1.56(a). 

Boards,  commissions,  and  departments  that  produce  an  annual  report  must  post  it  on  the 
City's  website  and  transmit  the  Uniform  Resources  Locator  (URL)  to  the  Public  Library 
within  10  days  of  final  approval  of  the  report.  Admin.  Code  § 1.56(b);  see  also  Admin. 
Code  §8.16.  Where  the  law  does  not  set  the  date  for  submitting  the  report,  the  board, 
commission,  or  department  must  notify  the  clerk  of  the  Board  of  Supervisors  in  writing  of 
the  date  by  which  the  report  will  be  posted.  Admin.  Code  § 1.56(c). 

City  departments  may  not  use  City  funds  to  print  the  annual  report,  absent  prior  approval 
by  the  Board  of  Supervisors.  Admin.  Code  §1. 56(d).  City  officials  or  employees  may  print 
the  report  from  the  website  or  maintain  hard  copies  of  the  report  pursuant  to  a records 
retention  policy.  Admin.  Code  § 1.56(d).  At  the  request  of  a member  of  the  public,  the 
board,  commission,  or  department,  or  the  Library,  must  promptly  print  or  assist  in 
arranging  the  printing  of  the  report  from  the  website.  Admin.  Code  § 1.56(d). 
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4.  Annual  lists  of  sole  source  contracts 

At  the  end  of  each  fiscal  year^  departments  must  provide  to  the  Board  of  Supervisors  a list 
of  all  sole  source  contracts  entered  into  during  that  fiscal  year.  Admin.  Code  § 67.24[e](3}. 
The  list  is  a public  record  available  for  inspection  and  copying. 

5.  Department  head  calendars 

The  Mayor,  City  Attorney,  and  department  heads  must  keep  and  maintain  a daily  calendar. 
Admin.  Code  § 67.29-5.  The  calendar  must  record  the  time  and  place  of  each  meeting  or 
event  the  official  attended,  excluding  purely  personal  or  social  events  at  which  no  City 
business  is  discussed  that  did  not  take  place  at  City  offices  or  the  offices  or  residences  of 
people  who  do  substantial  business  with  the  City  or  are  substantially  financially  affected  by 
City  actions.  For  meetings  not  otherwise  publicly  recorded,  the  calendar  must  include  a 
general  statement  of  the  issues  discussed,  The  Sunshine  Ordinance  does  not  require  the 
official  to  include  on  the  calendar  the  names  of  individuals  attending  the  meeting. 

Calendars  must  be  available  to  any  requester  three  business  days  after  the  calendar  entiy 
date.  Admin.  Code  § 67.29-5.  The  calendar  entry  date  is  not  when  the  meeting  or  event 
was  physically  entered  into  the  calendar,  but  rather  is  the  date  of  the  meeting  or  event.  The 
official  need  not  disclose  calendars  in  advance  of  the  calendar  entry  date. 

6.  Maintaining  a website 

Departments  must  maintain  a publicly  accessible  website.  Admin.  Code  § 67.29-2.  Each 
department  must  post  on  its  website  the  following  information  for  all  of  its  policy  bodies 
(inclnding  but  not  limited  to  all  boards  and  commissions,  whether  or  not  Charter-created, 
committees  of  policy  bodies,  and  advisory  bodies) : 

e Notices  and  agendas  for  meetings  of  policy  bodies,  posted  no  later  than  the  time  at 
which  this  information  is  otherwise  distributed  to  the  public,  allowing  reasonable 
time  for  posting. 

e Minutes  of  meetings  within  48  hours  after  they  have  been  approved.  This 
requirement  does  not  impose  a duty  to  keep  minutes  on  policy  bodies  that  are  not 
required  to  keep  minutes, 

e All  notices,  agendas,  and  minutes  of  meetings  of  policy  bodies  for  the  previous  three 
years.  This  requirement  does  not  impose  a duty  to  keep  minutes  on  policy  bodies 
that  are  not  required  to  keep  minutes. 

« Information  that  the  policy  body  or  department  is  required  to  make  publicly 
available. 

Each  department  must  make  reasonable  efforts  to  review  its  website  regularly  and  update 
it  at  least  weekly.  Admin.  Code  § 67,29-2,  The  Sunshine  Ordinance  encourages 
departments  to  make  available  on  their  respective  websites  as  much  information  and  as 
many  documents  as  possible  concerning  their  activities.  Admin.  Code  § 67.29-2. 
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In  addition,  the  City  must  post  on  the  City's  website  (or  comparable  accessible  location  on 
the  internet]  a current  copy  of  the  Charter  and  all  City  codes.  Admin.  Code  § 67.29-2. 


III.  Records  retention  and  destruction  laws 

Various  local,  state,  and  federal  laws  govern  the  retention  and  destruction  of  records.  We 
summarize  the  most  important  requirements  below.  Department  heads  should  familiarize 
themselves  with  the  records  retention  requirements  in  Chapter  8 of  the  San  Francisco 
Administrative  Code  and  in  the  Sunshine  Ordinance,  as  well  as  with  rules  relating  to 
particular  departmental  records. 

The  purpose  of  the  records  classification  and  retention  laws  is  to  preserve  important 
records  for  an  appropriate  period  of  time  in  an  orderly  fashion.  Retention  ensures  that  the 
public  has  access  to  important  City  records  and  that  the  legal  and  financial  rights  of  the  City 
and  its  residents  are  protected,  In  addition,  a carefully  considered  retention  policy 
obviates  the  need  of  a department  to  retain  unnecessary  records  and  incur  unnecessary 
storage  costs.  Accordingly,  each  department-  must  develop  a written  policy  specifically 
outlining  which  records  it  must  maintain,  and  for  how  long. 

A.  'Records'  defined 

For  the  purpose  of  records  retention  law,  the  term  "records"  is  defined  much  more 
narrowly  than  in  the  Public  Records  Act.  In  the  retention  context,  "records"  means  any 
paper,  book,  photograph,  film,  sound  recording,  map,  draAA/ing,  or  other  document,  or  any 
copy,  made  or  received  by  the  department  in  connection  with  the  transaction  of  public 
business  and  retained  by  the  department  (1)  as  evidence  of  the  department's  activities,  (2) 
for  the  information  contained  in  it,  or  [3]  to  protect  the  legal  or  financial  rights  of  the  City 
or  of  persons  directly  affected  by  the  activities  of  the  City,  Admin.  Code  § 8.1. 

E-mail  and  other  electronic  records  are  potentially  subject  to  the  records  retention  laws. 
As  with  paper  records,  some  electronic  records  fit  the  definition  of  "records"  in  the 
retention  context.  But  most  do  not. 

The  vast  majority  of  public  records  in  the  City's  possession  do  not  fall  under  the  definition 
of  "records"  within  the  meaning  of  records  retention  law.  Therefore,  the  City  may  destroy 
these  records  at  any  time.  For  example,  as  a general  rule,  employees  may  immediately 
dispose  of  phone  message  slips,  notes  of  meetings,  research  notes  prepared  for  the 
personal  use  of  the  employee  creating  them,  and  the  large  majority  of  e-mail 
communications. 

In  addition,  departments  may  destroy  at  any  time  periodicals  or  publications  they  receive 
that  are  not  of  historical  significance.  They  likewise  may  destroy  duplicate  copies  even  of 
documents  the  original  copy  of  which  the  responsible  City  department  must  retain  under 
records  retention  law.  Govt.  Code  § 34090.7.  With  the  exception  of  certain  draft 
agreements,  departments  generally  need  not  retain  drafts  of  documents  that  later  drafts  or 
a final  version  supersede. 
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B.  Classification  of  records 


All  records  that  are  subject  to  records  retention  requirements  fall  into  three  classifications 
- Current,  Storage,  and  Permanent  - as  described  below, 

© Current  Records:  Records  that  the  department  retains  in  its  office  space  and 

equipment  for  convenience,  ready  reference,  or  other  reason. 

© Storage  Records;  Records  that  the  department  need  not  retain  in  its  office  space 
and  equipment  but  that  the  department  must,  or  should,  prudently  preserve  for  a 
time  or  permanently  in  the  facilities  of  a records  center. 

0 Permanent  Records:  Records  that  the  department  must  permanently  retain. 

Admin.  Code  § 8.4.  The  department  head  is  responsible  for  determining  which  t3q3es  of 
departmental  records  properly  fall  under  each  of  these  classifications.  Admin.  Code  § 8.3. 

Departments  must  also  designate  certain  records  as  "Essential  Records"  - essential  to  the 
continuity  of  government  and  the  protection  of  rights  and  interests  of  individuals  in  case  of 
possible  destruction  by  a major  disaster,  such  as  fire,  earthquake,  flood,  enemy  attack,  or 
other  cause.  Admin.  Code  § 8.9. 

c Retention  and  destruction  of  records 

1.  The  records  retention  schedule 

State  law  sets  a floor  for  records  retention.  The  general  rule  is  that  departments  must 
maintain  all  records  subject  to  records  retention  requirements  for  at  least  two  years.  Govt. 
Code  § 34090,  Again  we  emphasize  that  this  requirement  applies  only  to  the  minority  of 
records  in  the  possession  of  most  City  departments  that  are  subject  to  any  retention 
requirements.  There  are  certain  exceptions  to  the  two-year  State  law  standard,  requiring 
records  to  be  maintained  for  a longer  period  or  permitting  their  destruction  in  a shorter 
period. 

Consistent  with  State  law,  City  law  sets  the  following  schedule  for  how  long  records  must 
be  retained. 

Current  records  and  storage  records — more  than  two  but  less  than  five  years  old. 
Departments  may  destroy  or  otherwise  dispose  of  these  records  if  (1]  their  destruction  will 
not  be  detrimental  to  the  City  or  defeat  any  public  purpose,  and  (2]  a records  retention 
schedule  includes  a definitive  description  of  such  records  and  sets  forth  the  retention 
period  applicable  to  them.  The  department  head  must  prepare  the  schedule.  The  Mayor  or 
Mayor's  designee,  or  the  board  or  commission  that  oversees  the  department,  must  approve 
the  schedule.  Further,  the  City  Attorney  must  approve  the  schedule  as  to  records  of  legal 
significance,  the  Controller  must  approve  it  as  to  financial  records,  and  the  Retirement 
Board  must  approve  it  as  to  time  rolls,  time  cards,  payroll  checks,  and  related  matters. 
Admin.  Code  § 8.3, 

Current  records  and  storage  records— over  five  years  old.  Departments  may  destroy 
these  records  if  they  have  served  their  purpose  and  are  no  longer  required  for  any  public 
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business  or  other  public  purpose.  But  departments  may  destroy  financial  records  only 
after  the  Controller's  approval;  legally  significant  records  only  after  the  City  Attorney's 
approval;  and  payroll  checks,  time  cards,  and  related  documents  only  after  the  Retirement 
Board’s  approval.  Departments  must  deliver  payroll  checks,  time  cards,  and  related 
documents  to  the  Retirement  Board  upon  its  request  instead  of  destroying  them.  Admin. 
Code  §8.3. 

Permanent  records  and  essential  records.  Departments  may  not  destroy  or  otherwise 
dispose  of  these  records,  except  as  stated  here.  Admin.  Code  § 8.3.  Unless  otherwise 
required  by  law  or  regulation,  the  City  must  store  permanent  records  by  microfilming  the 
paper  records  or  placing  them  on  an  optical  imaging  storage  system,  placing  the  original 
film  or  tape  in  a State-approved  storage  vault,  and  maintaining  a copy  with  the  department. 
Admin.  Code  § 8.4.  The  department,  at  its  discretion,  may  then  destroy  the  paper  records. 

2.  Other  principles  pertaining  to  retention  of  records 

Even  if  a document  does  not  meet  the  definition  of  "record"  for  retention  purposes,  if  the 
department  receives  a public  records  request  for  the  document,  it  may  not  destroy  it.  The 
legal  obligation  to  respond  to  public  records  requests  and  provide  responsive  records 
unless  there  is  a legal  basis  for  withholding  them  precludes  the  department  from 
destroying  the  document  after  receiving  the  request. 

The  same  principles  apply  if  a document  meets  the  definition  of  "record”  for  retention 
purposes  but  due  to  the  passage  of  time  could  have  been  destroyed  under  the  applicable 
records  retention  schedule.  If  the  document  is  in  the  department's  possession  at  the  time 
of  the  public  records  request,  the  legal  obligation  to  respond  to  the  public  records  request 
trumps  the  discretion  the  department  otherwise  would  have  to  destroy  the  document. 

If  a department  elects  to  or  must  retain  a particular  e-mail,  it  must  create  and  retain  a hard 
copy  in  the  appropriate  file,  In  the  alternative,  a department  with  a reliable  computer  data 
storage  and  retrieval  system  may  elect  to  store  the  document  on  that  system.  Departments 
may  not  rely  on  e-mail  back  up  tapes  to  comply  with  City  and  State  record  retention  laws. 

D.  Sunshine  Ordinance  provisions 

The  Sunshine  Ordinance  addresses  certain  records  retention  issues,  as  discussed  below. 

1.  The  genera]  duty  to  maintain  and  preserve  records 

The  Mayor  and  all  department  heads  must  maintain  and  preserve  all  documents  and 
correspondence  in  a professional  and  businesslike  manner.  Admin.  Code  § 67.29-7 [a]. 
This  does  not  mean  that  a department  must  retain  all  its  records.  Rather,  institution  of  and 
compliance  with  the  department's  records  retention  policy  satisfies  this  provision. 
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2.  Designation  of  certain  officials'  records  as  city  property 
that  remains  with  the  city 

Documents  that  the  Mayor's  Office,  elected  officials,  or  department  heads  prepare,  receive, 
or  maintain  are  the  City's  property.  The  City  must  maintain  the  originals  of  such  records 
consistent  with  record  retention  policies,  even  after  the  official  leaves  the  office.  Admin. 
Code  § 67.29-1. 

3.  Duty  to  cooperate  with  City  Administrator  in  compiling 
city  index 

The  Sunshine  Ordinance  requires  the  City  Administrator  to  compile  an  index  that  identifies 
the  t}q)es  of  information  and  documents  the  City’s  departments,  agencies,  boards, 
commissions,  and  elected  officials  maintain.  The  index  is  for  the  use  of  City  officials,  staff, 
and  the  public.  It  should  be  organized  to  permit  a general  understanding  of  the  types  of 
information  the  City  maintains,  by  which  officials  and  departments,  for  which  purposes,  for 
what  periods  of  retention,  and  under  what  manner  of  organization  for  accessing. 

The  City  Administrator  must  continuously  and  accurately  maintain  the  index.  Each 
department,  commission,  and  public  official  must  cooperate  with  the  City  Administrator  to 
identify  the  types  of  records  it  maintains,  including  those  documents  created  by  the  entity, 
those  documents  it  receives  in  the  ordinary  course  of  business,‘and  the  types  of  requests 
that  it  regularly  receives.  Each  department,  agency,  commission,  or  public  official  shall 
report  any  changes  in  practices  or  procedures  affecting  the  accuracy  of  the  index.  Admin. 
Code  § 67.29. 

4.  Specific  retention  requirements 

The  Sunshine  Ordinance  requires  retention  of  certain  specific  records.  For  example: 

e Departments  must  retain  for  public  review,  before  approval  by  a policy  body,  drafts 
of  agreements  City  representatives  are  negotiating  with  another  party  that  have 
been  exchanged  with  that  party.  Admin.  Code  § 67.24(a][2]. 

® Policy  bodies  must  permanently  retain  tapes  of  their  meetings,  regardless  of 
whether  the  body  was  required  to  tape  the  meeting.  Admin.  Code  §§  67.14(b],  67.8- 
l(a]. 

« The  Department  of  Elections  must  preserve  all  records  and  invoices  relating  to  the 
design  and  printing  of  ballots  and  other  election  materials,  as  well  as  records 
documenting  who  had  custody  of  ballots  from  the  time  ballots  are  cast  until  they  are 
received  and  certified  by  the  department  Admin.  Code  § 67.29-7(1o]. 

• Charter  boards  and  commissions  must  retain  for  at  least  30  days  written  materials 
that  must  be  included  in  the  public  review  file.  Admin.  Code  § 67.23. 

Some  of  these  retention  requirements  are  discussed  in  greater  detail  elsewhere  in  this 
Guide. 
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COUNTY  OF  LOS  ANGELES,  Plaintiff  and  Appellant,  v.  LOS  ANGELES 
COUNTY  EMPLOYEE  RELATIONS  COMNUSSION,  Defendant  and  Respondent; 
SERVICE  EMPLOYEES  INTERNATIONAL  UNION,  LOCAL  721,  Real  Part}'  in 
Interest  and  Respondent. 

S191944 

SUPREME  COURT  OF  CALIFORNIA 

56  Cal.  4th  905]  301  P.3d  1102]  157  Cat.  Rpir.  3d  481]  2013  Cal.  LEXIS  4692]  195 
L.R.R.M.  2933]  163  Lab.  Cas.  (CCH)P61,357 


May  30,  2013,  Filed 


SUBSEQUENT  HISTORY:  Reported  at  County  of  Los 
Angeles  v.  Los  Angeles  County  Employees  Relations 
Corn..  2013  Cal.  LEXIS  5959  (Cal,  May  30.  2013) 

PRIOR  fflSTORY: 

Superior  Court  of  Los  Angeles  County,  No.  BS 116993, 
James  C.  Chalfant,  Judge.  Court  of  Appeal,  Second 
Appellate  District,  Division  Three,  No,  B217668. 

County  of  Los  Angeles  v.  Los  Angeles  County  Employee 
Relations  Com.,  192  Cal  App.  4th  1409,  122  Cal  Rptr. 
3d  464.  2011  Cal  App.  LEXIS  209  (Cal.  App.  2d  Dist., 
2011) 

LexisNexis(R)  Headnotes 


Governments  > Legislation  > Interpretation 

Labor  <&  Employment  Law  > Collective  Bargaining  & 

Labor  Relations  > Unfair  Labor  Practices  > 

Jurisdiction 

[HNl]  In  giving  the  Public  Employment  Relations  Board 
(PEKB)  jurisdiction  over  disputes  arising  under'  the 
Meyers-Milias-Brown  Act  (MiVlBA),  Gov.  Code,  § 3500 
et  seq.,  the  Legislature  made  an  express  exception  for  the 
Los  Angeles  County  Employee  Relations  Commission 
(ERCOM).  Gov.  Code,  § 3509,  subd.  (d),  states  that. 


notwithstanding  PERB's  jurisdiction  to  administer  the 
MiVIBA,  ERCOM  retains  the  power  to  consider  and 
resolve  employment  relations  matters  consistent  ■with  and 
pursuant  to  the  policies  of  this  chapter.  Allegations  of 
unfair  labor  practices  by  Los  Angeles  County  must  be 
brought  to  ERCOM,  not  PERB.  In  essence,  ERCOM  is  a 
separate  agency  empowered  to  resolve  public 
employment  labor  disputes  in  Los  Angeles  County  just  as 
PERB  does  for  all  other  counties  in  California.  ERCOM 
must  exercise  its  authority  in  a manner  consistent  with 
and  pursuant  to  the  policies  of  the  MMBA  as  interpreted 
and  administered  by  PERB.  Accordingly,  the  county's 
ordinance  must  be  construed  to  avoid  any  conflict  with 
the  jVnvlBA,  and  decisions  from  PERB  interpreting  the 
MlvIBA  are  highly  persuasive  when  interpreting  the 
county's  ordinance,  Federal  administrative  decisions 
interpreting  analogous  provisions  of  the  National  Labor 
Relations  Act  are  also  persuasive  authority. 

Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  > Duty  to  Bargain 
[HN2]  Decisions  under  the  National  Labor  Relations  Act 
and  corresponding  California  laws  have  long  held  that 
employers  must  generally  give  unions  the  home 
addr-esses  and  telephone  numbers  of  employees  the  union 
represents.  These  holdings  stem  from  the  general 
principle  that  an  employer's  duty  to  bargain  in  good  faith 
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encompasses  an  obligation  to  provide  information  the 
union  needs  in  order  to  represent  employees.  The  United 
States  Supreme  Court  has  observed  that  there  can  be  no 
question  of  the  general  obligation  of  an  employer  to 
provide  information  that  is  needed  by  the  bargaining 
representative  for  the  proper  perfonnance  of  its  duties. 
Some  information  is  so  intiinsic  to  the  core  of  the 
employer-employee  relationship  that  it  is  considered 
presumptively  relevant.  Presumptively  relevant 
information  must  be  disclosed  unless  the  employer 
proves  a lack  of  relevance  or  gives  adequate  reasons  why 
the  information  cannot  be  supplied.  Moreover,  in 
appropriate  cases,  a union's  ability  to  obtain  relevant 
information  may  be  tempered  by  measures  to 
accommodate  privacy  concerns.  Upon  a clear  showing  of 
need  for  confidentiality,  courts  have  found  less  than 
complete  disclosure  justified. 

Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  > Duty  to  Bargain 
Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  > Fair  Representation 
[HN3]  A union  elected  as  an  exclusive  bargaining  agent 
owes  a duty  of  fair  representation  to  all  employees  in  the 
bargaining  unit.  Accordingly,  state  and  federal  decisions 
have  consistently  held  that  the  employer's  obligation  to 
provide  relevant  information  extends  to  information 
about  employees  who  are  not  union  members.  The 
National  Labor  Relations  Board  has  held  that  employees' 
home  addresses  and  phone  numbers  are  presumptively 
relevant  to  the  union's  role  as  bargaining  agent. 

Constitutional  Lar>v  > Substantive  Due  Process  > 
Privacy  > Personal  Information 

Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  >Duty  to  Bargain 
Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  > Fair  Representation 
[EGS14]  Pubhc  Employment  Relations  Board  (PERB) 
decisions  have  held  that  employee  contact  information  is 
presumptively  relevant  under  California's  labor  statutes 
and  subject  to  disclosure  upon  a representative  union's 
request.  When  such  a request  threatens  to  violate  a 
constitutionally  protected  privacy  interest,  PERB 
decisions  have  followed  the  National  Labor  Relations 
Board  in  applying  a balancing  test.  Once  the  union  has 
estabUshed  the  relevance  and  need  for  certain 
information,  the  burden  is  on  the  employer  to  prove  that 
disclosure  would  compromise  the  right  of  privacy.  If  the 


employer  carries  this  burden,  the  court  balances  the 
conflicting  interests  of  confidentiality  and  discovery. 
Plowever,  if  the  employer  fails  to  show  that  disclosure 
would  violate  a protected  privacy  interest,  no  balancing  is 
necessary  and  the  court  will  simply  order  the  information 
disclosed.  A uruon  is  entitled  to  obtain  all  information 
necessary  and  relevant  to  representing  employees  in 
collective  bargaining. 

Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  > Duty  to  Bargain 
[HN5]  Gov.  Code,  § 3505,  requires  public  .employers  to 
meet  and  confer  in  good  faith  with  union  representatives 
regarding  wages,  hom's,  and  other  terms  and  conditions  of 
employment.  The  statute  states  that  the  duty  to  meet  and 
confer  includes  a duty  to  negotiate  to  exchange  finely 
information,  opinions,  and  proposals,  and  to  endeavor  to 
reach  agreement  on  matters  within  the  scope  of 
representatiora. 

Labor  & Employment  Law  > Collective  Bargaining  cSc 

Labor  Relations  > Duty  to  Bargain 

Labor  & Employment  Law  > Collective  Bargaining  <S 

Labor  Relations  > Unfair  Labor  Practices  > Refusals  to 

Bargain 

[HN6]  The  meet  and  confer  duty  requires  parties  to 
exchange  freely  information  and  to  endeavor  to  reach 
agreement  on  matters  within  the  scope  of  representation. 
Gov.  Gode,  § 3505.  The  phrase  "matters  within  the  scope 
of  representation"  describes  the  subjects  on  which  the 
parties  must  seek  agreement.  It  does  not  modify,  or  limit, 
the  information  that  must  be  freely  exchanged.  One 
aspect  of  the  duty  to  bargain  collectively  in  good  faith 
with  labor  organizations  requires  the  employer  to  make  a 
reasonable  and  diligent  effort  to  comply  with  the  union's 
request  for  relevant  information.  Doing  so  serves  the 
underlying  policy  of  the  Meyers-Milias-Brown  Act,  Gov. 
Code,  § 3500  et  seq.,  of  fostering  informed  collective 
bargaining.  Accordingly,  appellate  courts  have  held  that 
an  employer's  failure  to  provide  such  information 
constitutes  a refusal  to  bargain  in  good  faith. 

Labor  & Employment  Laav  > Collective  Bargaining  & 
Labor  Relations  > General  Overview 
[HN7]  Gov.  Code,  § 3507,  lists  several  subjects  on  which 
a public  employer  may  adopt  mles  to  govern  employment 
relations.  Among  these  topics,  the  statute  allows 
employers  to  adopt  a rule  for  furnishing  nonconfidential 
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infomiation  pertaining  to  employment  relations  to 
employee  organizations.  § 3507,  siibd  (a)(8). 

Labor  & Employment  Law  > Collective  Bargaining  & 

Labor  Relations  > Duty  to  Bargain 

Labor  & Employment  Law  > Collective  Bargaining  & 

Labor  Relations  > Right  to  Organize 

[HNS]  Gov.  Code,  § 3507,  is  not  the  source  of  the  duty  to 

disclose.  . Rather,  a public  employer's  disclosure 

obligation  arises  from  Gov.  Code,  § 3503,  concerning 

unions'  right  to  represent  employees,  and  Gov.  Code,  § 

3505,  concerning  employer's'  obligation  to  bargain  in 

good  faith. 

Labor  & Employment  Law  > Collective  Bargaining  & 

Labor  Relations  > Duty  to  Bargain 

[HN9]  See  L.A.  County  Code,  § 5.04.060,  subd.  A. 

Govei-nments  > State  & Territorial  Governments  > 
Relations  With  Governments 

Labor  & Employment  Law  > Collective  Bargaining  &. 
Labor  Relations  > General  Oveiyieiv 
[HNIO]  Local  rules  carmot  conflict  with  the 
Meyers-Milias-Brown  Act  (MMBA),  Gov.  Code,  § 3500 
et  seq.  The  IVIMBA  deals  with  a matter  of  statewide 
concern,  and  its  standards  may  not  be  undercut  by 
contradictory  rules  or  procedures  that  would  frustrate  its 
purposes.  Local  regulation  is  permitted  only  if  consistent 
with  the  purposes  of  the  MMBA. 

Constitutional  La^v  > Substantive  Due  Process  > 
Privacy  > General  Overview 
[HNll]  See  Cal.  Const.,  art.  I,  § 1. 

Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > General  Overview 

Torts  > Intentional  Torts  > Invasion  of  Privacy  > 
General  Overviatv 

[HN12]  An  actionable  constitutional  invasion  of  privacy 
claim  requires  three  essential  elements:  (1)  the  claimant 
must  possess  a legally  protected  privacy  interest;  (2)  the 
claimant's  expectation  of  privacy  must  be  objectively 
reasonable;  and  (3)  the  invasion  of  privacy  complained  of 
must  be  serious  m both  its  nature  and  scope.  If  the 
claimant  establishes  all  three  requfred  elements,  the 
strength  of  that  privacy  interest  is  balanced  against 
countervailing  interests.  In  general,  a court  should  not 


proceed  to  balancing  unless  a satisfactory  threshold 
showing  is  made.  A defendant  is  entitled  to  prevail  if  it 
negates  any  of  the  three  required  elements.  A defendant 
can  also  prevail  at  the  balancing  stage.  An  otherwise 
actionable  invasion  of  privacy  may  be  legally  justified  if 
it  substantively  furthers  one  or  more  legitimate 
competing  interests.  Conversely,  the  invasion  may  be 
unjustified  if  the  claimant  can  point  to  feasible  and 
effective  alternatives  with  a lesser  impact  on  privacy 
interests. 

Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > General  Overvieyv 

Torts  > Intentional  Torts  > Invasion  of  Privacy  > 
General  Overviav 

[HN13]  In  applying  the  balancing  test  for  a constitutional 
invasion  of  privacy  claim,  trial  couifs  necessarily  have 
broad  discretion  to  weigh  and  balance  the  competing 
interests. 

Constitutional  Layv  > Substantive  Due  Process  > 
Privacy  > Personal  Information 

[HN14]  Legally  recognized  privacy  interests  include 
interests  in  precluding  the  dissemination  or  misuse  of 
sensitive  and  confidential  mfoimation,  wliich  have  been 
described  under  the  umbrella  term  "informational 
privacy."  Individuals  have  a substantial  interest  in  the 
privacy  of  their  home.  In  particular,  the  privacy  interest 
in  avoiding  unwanted  communication  is  stronger  in  the 
context  of  an  individual's  home  than  in  a more  public 
setting.  Accordingly,  home  contact  information  is 
generally  considered  private. 

Constitutional  Larv  > Substantive  Due  Process  > 
Privacy  > General  Oventiew 

[HN15]  A reasonable  expectation  of  privacy  is  an 
objective  entitlement  founded  on  broadly  based  and 
widely  accepted  community  norms.  The  reasonableness 
of  a privacy  expectation  depends  on  the  sun-ounding 
context,  Customs,  practices,  and  physical  settings 
surrounding  particular  activities  may  create  or  inhibit 
reasonable  expectations  of  privacy. 

Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > Personal  Information 

[HN16]  A job  applicant  who  provides  personal 
information  to  a prospective  employer  can  reasonably 
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expect  that  the  employer  will  not  divulge  the  information 
outside  the  entity  except  in  very  limited  circumstances. 
For  example,  various  laws  require  employers  to  disclose 
information  to  governmental  agencies,  such  as  the 
Internal  Revenue  Service  and  Social  Security 
Administration,  and  disclosure  may  also  be  necessary  for 
banks  or  insurance  companies  to  provide  employee 
benefits.  But  beyond  these  requirnd  disclosures,  it  is 
reasonable  for  employees  to  expect  that  their  home 
contact  information  will  remain  private  in  light  of 
employers'  irsual  confidentiality  customs  and  practices. 

Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > General  Overview 

Torts  > Intentional  Torts  > Invasion  of  Privacy  > 
General  Oveiview 

[HN17]  Actionable  invasions  of  privacy  must  be 
sufficiently  serious  in  their  natnre,  scope,  and  actual  or 
potential  impact  to  constitute  an  egregious  breach  of  the 
social  norms  underlying  the  privacy  right. 

Constitutional  Lcnv  > Substantrve  Due  Process  > 
Prh’acy  > General  Oveiview 

[HN18]  Invasion  of  a privacy  interest  is  not  a violation  of 
Califonria's  state  constitutional  right  to  privacy  if  the 
invasion  is  justified  by  a competing  interest.  Legitimate 
interests  derive  from  the  legally  airthorized  and  socially 
beneficial  activities  of  government  and  private  entities. 
Their  relative  importance  is  determined  by  their 
proximity  to  the  central  functions  of  a particular  public  or 
private  enterprise.  Conduct  alleged  to  be  an  invasion  of 
privacy  is  to  be  evaluated  based  on  the  extent  to  which  it 
furthers  legitimate  and  important  competing  interests. 

Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  > Fair  Representation 
Labor  & Employment  Law  > Collective  Bargaining  & 
Labor  Relations  > Unfair  Labor  Practices  > Breach  of 
Duty  of  Fair  Representation 

[HN19]  A union  breaches  the  duty  of  representation  if  it 
fails  to  inform  employees  about  the  statirs  of  negotiations 
or  changes  in  the  contractual  terms  of  their  employment. 
Because  the  union's  duty  extends  to  all  employees  in  the 
bargaining  unit,  regardless  of  union  membership,  the 
union  must  have  the  means  of  communicating  with  all 
employees  on  these  important  topics.  In  addition,  a union 
must  give  nonmembers  an  opportunity  to  express  their 
views  on  bargaining  matters,  even  if  these  employees  do 


not  have  a vote.  Direct  communication  between  unions 
and  all  bargaining  unit  employees  is  essential  to  ensure 
that  nonmembers'  opinions  are  heard.  Finally,  every  year 
the  union  must  send  Hudson  notices  to  aU  employees 
explaining  how  their  dues  are  used.  The  obligation  to 
send  Hudson  notices  falls  on  the  union,  not  the  employer, 
and  a union  commits  an  unfair  business  practice  if  it 
collects  an  agency  fee  without  providing  a proper  notice. 

Administrative  Law  > Judicial  Revieiv  > Remedies  > 
General  Oveiview 

[HN20]  Code  Civ.  Proc.,  § 1094.5,  subd.  (f),  expressly 
limits  the  remedies  a court  may  order  when  reviewing 
administrative  orders  and  decisions.  The  court  can  deny 
the  writ  or  grant  it  and  set  aside  the  decision.  If  it  sets 
aside  the  decision,  the  court  can  order  the  agency  to  take 
further  action,  but  it  cannot  hmit  or  control  in  any  way 
the  discretion  legally  vested  in  the  agency. 

SUMMARY: 

CALIFORNIA  OFFICIAL  REPORTS  SUIVIMARY 

The  trial  court  denied  a county's  petition  for 
administrative  mandate  challenging  a hearing  officer's 
order  that  the  county  disclose  nonmember  employees' 
contact  information  to  a union.  The  union  requested 
contact  information  for  employees  in  bargaining  units 
covered  by  agency  shop  provisions.  The  county  objected 
that  disclosure  of  contact  information  would  violate 
nonmembers'  privacy  rights.  (Superior  Court  of  Los 
Angeles  County,  No.  BS 116993,  James  C.  Chalfant, 
Judge.)  The  Court  of  Appeal,  Second  Dist.,  Div.  Three, 
No.  B217668,  ruled  that  the  union  could  obtain  contact 
information  only  for  nonmember  employees  who  failed 
to  object. 

The  Supreme  Court  reversed  the  decision  of  the 
Court  of  Appeal  and  remanded  for  entry  of  judgment 
denying  the  county's  petition  for  writ  of  mandate.  The 
court  held  that  the  contact  information  was  presumptively 
relevant  to  the  union's  duty  of  fair  representation;  thus, 
the  cormty's  duty  to  bargain  in  good  faith  {Gov.  Code,  § 
3505)  encompassed  an  obligation  to  provide  the 
information.  The  cormty's  disclosure  obligation,  which 
also  arose  in  part  from  Gov.  Code,  § 3503,  was  not 
limited  by  Gov.  Code,  § 3507,  subd.  (a)(8).  Although 
nonmember  employees  had  a privacy  interest  {Cal. 
Const.,  art.  ^ 7)  in  maintaining  the  privacy  of  their 
home  addresses  and  telephone  numbers,  a balancing  of 
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interests  favored  disclosure  of  the  infonnation  because 
direct  communication  between  the  union  and  the 
employees  was  essential  to  keep  the  employees  informed 
and  to  ensure  that  their  opinions  were  heard.  The  court  of 
appeal  overstepped  its  authority  {Code  Civ.  Proc.,  § 
1094.5,  siibd.  (/))  by  ordering  specific  notice  and  opt-out 
procedures,  which  interfered  with  agency  discretion. 
(Opinion  by  Corrigan,  J.,  expressing  the  unanimous  view 
of  the  court.)  [*906] 

HEADNOTES 

CALIFORNIA  OFFICIAL  REPORTS  HEADNOTES 

(1)  Labor  § 37— Collective 

Bargaining-Jurisdiction— Meyers-Milias-Brown 
Act— Los  Angeles  County  Employee  Relations 
Commission.— In  giving  the  Public  Employment 
Relations  Board  (PERB)  jurisdiction  over  disputes 
arising  under  the  Meyers-Milias-Brown  Act  (N/fMBA) 
{Gov.  Code,  § 3500  et  seq.),  the  Legislature  made  an 
express  exception  for  the  Los  Angeles  County  Employee 
Relations  Commission  (ERCOM).  Gov.  Code,  § 3509, 
siibd.  (d),  states  that,  notwithstanding  PERB's  jurisdiction 
to  administer  the  MMBA,  ERCOM  retains  the  power  to 
consider  and  resolve  employment  relations  matters 
consistent  with  and  pursuant  to  the  policies  of  this 
chapter.  Allegations  of  unfair  labor  practices  by  Los 
Angeles  County  must  be  brought  to  ERCOM,  not  PERB. 
In  essence,  ERCOM  is  a separate  agency  empowered  to 
resolve  public  employment  labor  disputes  in  Los  Angeles 
County  just  as  PERB  does  for  all  other  counties  in 
California.  ERCOM  must  exercise  its  authority  in  a 
manner  consistent  with  and  pursuant  to  the  policies  of  the 
J/IMBA  as  inteipreted  and  administered  by  PERB. 
Accordingly,  the  county’s  ordinance  must  be  construed  to 
avoid  any  conflict  with  the  IVfMBA,  and  decisions  from 
PERB  interpreting  the  MMBA  are  highly  persuasive 
when  interpreting  the  county's  ordinance.  Federal 
administrative  decisions  interpreting  analogous 
provisions  of  the  National  Labor  Relations  Act  are  also 
persuasive  authority. 

(2)  Labor  § 37-CoUective  Bargaining— Duty  to 
Bargain— Disclosing  Employee  Contact  Information  to 
Union.— Decisions  under  the  National  Labor  Relations 
Act  and  conesponding  California  laws  have  long  held 
that  employers  must  generally  give  unions  the  home 
addresses  and  telephone  numbers  of  employees  the  union 
represents.  These  holdings  stem  from  the  general 


principle  tliat  an  employer's  duty  to  bargain  in  good  faith 
encompasses  an  obligation  to  provide  information  the 
union  needs  in  order  to  represent  employees.  The  United 
States  Supreme  Court  has  observed  that  there  can  be  no 
question  of  the  general  obligation  of  an  employer  to 
provide  infomiation  that  is  needed  by  the  bargaining 
representative  for  the  proper  performance  of  its  duties. 
Some  infonnation  is  so  intrinsic  to  the  core  of  the 
employer-employee  relationship  that  it  is  considered 
presumptively  relevant.  Presumptively  relevant 
information  must  be  disclosed  unless  the  employer 
proves  a lack  of  relevance  or  gives  adequate  reasons  why 
the  information  cannot  be  supplied.  Moreover,  in 
appropriate  cases,  a union's  ability  to  obtain  relevant 
information  may  be  tempered  by  measures  to 
accommodate  privacy  concerns.  Upon  a clear  showing  of 
need  for  confidentiality,  courts  have  found  less  than 
complete  disclosure  justified.  [*907] 

(3)  Labor  § 37— Collective  Bargaining— Duty  of  Fair 
Representation— Employee  Contact  Information 
Presumptively  Relevant— A union  elected  as  an 
exclusive  bargaining  agent  owes  a duty  of  fair 
representation  to  aU  employees  in  the  bargaining  unit. 
Accordingly,  state  and  federal  decisions  have  consistently 
held  that  the  employer's  obligation  to  provide  relevant 
information  extends  to  iofoimation  about  employees  who 
are  not  union  members.  The  National  Labor  Relations 
Board  has  held  that  employees'  home  addresses  and 
phone  numbers  are  presumptively  relevant  to  the  union's 
role  as  bargaining  agent. 

(4)  Labor  § 37-CoUective  Bargaining-Duty  of  Fair 

Representation— Employee  Contact  Information 

Presumptively  Relevant. -Public  Employment  Relations 
Board  (PERB)  decisions  have  held  that  employee  contact 
information  is  presumptively  relevant  under  CaHfomia's 
labor  statutes  and  subject  to  disclosui'e  upon  a 
representative  union's  request.  When  such  a request 
threatens  to  violate  a constitutionally  protected  privacy 
interest,  PERB  decisions  have  followed  the  National 
Labor  Relations  Board  in  applying  a balancing  test.  Once 
the  union  has  established  the  relevance  and  need  for 
certain  information,  the  burden  is  on^the  employer  to 
prove  that  disclosui'e  would  compromise  the  right  of 
privacy.  If  the  employer  carries  this  burden,  the  court 
balances  the  conflicting  interests  of  confidentiality  and 
discovery.  However,  if  the  employer  fails  to  show  that 
disclosure  would  -violate  a protected  privacy  interest,  no 
balancing  is  necessary  and  the  court  will  simply  order  the 
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information  disclosed,  A union  is  entitled  to  obtain  all 
information  necessary  and  relevant  to  representing 
employees  in  collective  bargaining. 

(5)  Labor  § 37— Collectiv-e  Bargaining— Duty  to 
Bargain-Disclosing  Employee  Contact  Information  to 
Union.— The  meet  and  confer  duty  requires  parties  to 
exchange  freely  information  and  to  endeavor  to  reach 
agreement  on  matters  within  the  scope  of  representation 
(Gov.  Code,  § 3505).  The  phrase  "matters  within  the 
scope  of  representatioTL"  describes  the  subjects  on  which 
the  parties  must  seek  agreement.  It  does  not  modify,  or 
limit,  the  information  that  must  be  freely  exchanged.  One 
aspect  of  the  duty  to  bargain  collectively  in  good  faith 
with  labor  organizations  requires  the  employer  to  make  a 
reasonable  and  diligent  effort  to  comply  with  the  union's 
request  for  relevant  information.  Doing  so  serves  the 
underlying  policy  of  the  Meyers-Milias-Brown  Act  (Gov. 
Code,  § 3500  et  seq.)  of  fostering  informed  collective 
bargaining.  Accordingly,  appellate  couifs  have  held  that 
an  employer’s  failure  to  provide  such  information 
constitutes  a refusal  to  bargain  in  good  faith. 

(6)  Labor  § 37-CoUective  Bargaining— Duty  to 
Bargain— Disclosing  Employee  Contact  Information  to 
Union.— Cov.  Code,  § 3507,  is  not  the  [*908]  source  of 
the  duty  to  disclose.  Rather,  a public  employer's 
disclosure  obligation  arises  from  Gov.  Code,  § 3503, 
concerning  unions'  right  to  represent  employees,  and 
Gov.  Code,  § 3505,  concerning  employers'  obligation  to 
bargain  in  good  faith. 

(7)  Labor  § 37-Coilective 

Bargaining— Meyers-Milias-Brown  Act— State 

Preemption  of  Contradictoiy  Local  Regulation.— Local 
rules  carmot  conflict  with  the  Meyers-Milias-Brown  Act 
(MMBA)  (Gov.  Code,  § 3500  et  seq.).  The  Mf/£BA  deals 
with  a matter  of  statewide  concern,  and  its  standards  may 
not  be  undercut  by  conhadictory  rules  or  procedures  that 
would  frustrate  its  purposes.  Local  regulation  is  permitted 
only  if  consistent  with  the  purposes  of  the  MIVIBA. 

(8)  Privacy  § 7-Actions— Constitutional  Invasion  of 
Privacy  Claim— Elements  and  Balancing  Test.— An 
actionable  constitutional  invasion  of  privacy  claim 
requires  three  essential  elements:  (1)  the  claimant  must 
possess  a legally  protected  privacy  interest;  (2)  the 
claimant's  expectation  of  privacy  must  be  objectively 
reasonable;  and  (3)  the  invasion  of  privacy  complained  of 
must  be  serious  in  both  its  nature  and  scope.  If  the 
claimant  establishes  all  three  required  elements,  the 
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strength  of  that  privacy  interest  is  balanced  against 
countervailing  interests.  In  general,  a court  should  not 
proceed  to  balancing  unless  a satisfactory  threshold 
showing  is  made.  A defendant  is  entitled  to  prevail  if  it 
negates  any  of  the  three  required  ele.me,nts.  A defendant 
can  also  prevail  at  the  balancing  stage.  An  otherwise 
actionable  invasion  of  privacy  may  be  legally  justified  if 
it  substantively  furthers  one  or  more  legitimate 
competing  interests.  Conversely,  the  invasion  may  be 
unjustified  if  the  claimant  can  point  to  feasible  and 
effective  alternatives  with  a lesser  impact  on  privacy 
interests. 

(9)  Privacy  § 7-Actions— Constitutional  Invasion  of 
Pidvacy  Claim— Discretion  in  Applying  Balancing 
Test.— In  applying  the  balancing  test  for  a constitutional 
invasion  of  privacy  claim,  trial  courts  necessarily  have 
broad  discretion  to  weigh  and  balance  the  competing 
interests, 

(10)  Privacy  § 3— Nature  'and  Extent  of  Right— Home 
Contact  Information. -Legally  recognized  privacy 
interests  include  interests  in  precluding  the  dissemination 
or  misuse  of  sensitive  and  confidential  information, 
which  have  been  described  under  the  umbrella  term 
"infoimational  privacy,"  Individuals  have  a substantial 
interest  in  the  privacy  of  their  home.  In  particular,  the 
privacy  interest  in  avoiding  unwanted  communication  is 
sfronger  in  the  context  of  an  individual's  home  than  in  a 
more  public  setting.  Accordingly,  home  contact 
information  is  generally  considered  private.  [*909] 

(11)  Privacy  § 3— Nature  and  Extent  of 

Right— Reasonableness  of  Expectation.— A reasonable 
expectation  of  privacy  is  an  objective  entitlement 
founded  on  broadly  based  and  widely  accepted 
community  norms.  The  reasonableness  of  a privacy 
expectation  depends  on  the  surrounding  context. 
Customs,  practices,  and  physical  settings  sunnunding 
particular  activities  may  create  or  inhibit  reasonable 
expectations  of  privacy. 

(12)  Privacy  § 3— Nature  and  Extent  of  Right— Home 
Contact  Information— Disclosure  by  Employer.-A  job 
apphcant  who  provides  personal  information  to  a 
prospective  employer  can  reasonably  expect  that  the 
employer  will  not  divulge  the  information  outside  the 
entity  except  in  very  limited  circumstances.  For  example, 
various  laws  require  employers  to  disclose  information  to 
governmental  agencies,  such  as  the  Intemal  Revenue 
Service  and  Social  Security  Administration,  and 
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disclosure  may  also  be  necessary  for  banks  or  insurance 
companies  to  provide  employee  benefits.  But  beyond 
these  required  disclosures,  it  is  reasonable  for  employees 
to  expect  that  their  home  contact  infonnation  will  remain 
private  in  light  of  employers'  usual  confidentiality 
customs  and  practices. 

(13)  Privacy  § 7— Actions— Constitutional  Invasion  of 
Privacy  Claim— Seriousness  of  Invasion.— Actionable 
invasions  of  privacy  must  be  sufficiently  serious  in  their 
nature,  scope,  and  actual  or  potential  impact  to  constitute 
an  egregious  breach  of  the  social  norms  underlying  the 
piivacy  right. 

(14)  Privacy  § 7— Actions— Constitutional  Invasion  of 
Privacy  Claim— Application  of  Balancing 
Test.— Invasion  of  a privacy  interest  is  not  a violation  of 
California's  state  constitutional  right  to  privacy  if  the 
invasion  is  justified  by  a competing  interest.  Legitimate 
interests  derive  from  the  legally  authorized  and  socially 
beneficial  activities  of  government  and  private  entities. 
Their  relative  importance  is  determined  by  their 
proximity  to  the  central  functions  of  a particular  public  or 
private  enteiprise.  Conduct  alleged  to  be  an  invasion  of 
privacy  is  to  be  evaluated  based  on  the  extent  to  which  it 
furthers  legitimate  and  important  competing  interests. 

(15)  Labor  § 37— Collective  Bargaining— Duty  of  Fair 

Representation— Breached  by  Failure  to 

Inform-Necessity  for  Direct  Communication. -A 
union  breaches  the  duty  of  representation  if  it  fails  to 
inform  employees  about  the  status  of  negotiations  or 
changes  in  the  contractual  terms  of  their  employment. 
Because  the  union's  duty  extends  to  aU  employees  in  the 
bargaining  uait,  regardless  of  union  membership,  the 
union  must  have  the  means  of  communicating  with  all 
employees  on  [*910]  these  important  topics.  In  addition, 
a union  must  give  nonmembers  an  opportunity  to  express 
their  views  on  bargaining  matters,  even  if  these 
employees  do  not  have  a vote.  Direct  communication 
between  unions  and  aU  bargaining  unit  employees  is 
essential  to  ensure  that  nonmembers'  opinions  are  heard. 
Finally,  every  year  the  union  must  send  Hudson  notices 
to  all  employees  explaining  how  their  dues  are  used.  The 
obligation  to  send  Hudson  notices  falls  on  the  union,  not 
the  employer,  and  a union  commits  an  unfair  business 
practice  if  it  collects  an  agency  fee  without  providing  a 
proper  notice. 

(16)  Administrative  Law  § 99— Judicial  Review  and 

Relief— Methods— Administrative  Mandamus- 


Remedies  Limited. -Cor/e  Civ.  Proc.,  § 1094.5,  subd.  (J), 
expressly  limits  the  remedies  a court  may  order  when 
reviewing  administrative  orders  and  decisions.  The  court 
can  deny  the  writ  or  grant  it  and  set  aside  the  decision.  If 
it  sets  aside  the  decision,  the  court  can  order  the  agency 
to  take  flirther  action,  but  it  cannot  limit  or  confrol  in  any 
way  the  discretion  legally  vested  in  the  agency. 

(17)  Labor  § 37-Collective  Bargaining-Duty  of  Fair 
Representation— Necessity  for  Direct 

Communication-Ouriveighing  Privacy  Interest  in 
Contact  Infonnation.— Long-standing  case  law  and 
public  policy  support  direct  corhmuirication  between 
unions  and  the  employees  they  represent.  Thus,  a union's 
interest  in  communicating  with  all  county  employees 
significantly  outweighed  nonmembers'  interest  in 
preserving  the  privacy  of  their  contact  information. 

[Wilcox,  Cal.  Employment  Law  (2013)  ch.  51,  § 
51.30;  Cal.  Foims  of  Pleading  and  Practice  (2013)  ch. 
429,  Privacy.  § 429.16.] 

COUNSEL;  Gutierrez,  Preciado  & House,  Calvin 
House,  Clifton  A.  Baker;  Manuel  A.  Valenzuela,  Jr., 
Lucia  Gonzalez  Peck,  Joyce  M.  Aiello  and  Rosemarie 
Belda,  Deputy  County  Counsel,  for  Plaintiff  and 
Appellant. 

No  appearance  for  Defendant  and  Respondent. 

Weinberg,  Roger  & Rosenfeld,  David  A.  Rosenfeld,  Alan 
G.  Crowley,  Vincent  A.  Hairington,  Jacob  J.  White  and  ■ 
Ann-Marie  Gallegos  for  Real  Party  in  Interest  and 
Respondent. 

Davis,  Cowell  & Bowe,  Richard  G.  McCracken  and 
Andrew  J.  Kahn  for  Union  of  American  Physicians  and 
Dentists,  Unite  Here  International  Union  and  AFT  Local 
1931  as  Amici  Curiae  on  behalf  of  Real  Party  in  Interest 
and  Respondent. 

[*911]  Leonard  Carder,  Margot  Rosenberg  and  Arthur 
Liou  for  latemational  Federation  of  Professional  and 
Technical  Engineers,  Local  21,  as  Amicus  Ciuiae  on 
behalf  of  Real  Party  in  Interest  and  Respondent. 

Altshuler  Berzon,  Scott  A.  Ki-onland  and  Eileen  B. 
Goldsmith  for  SEIU  United  Long  Term  Care  Workers, 
SETU  Local  521,  SEIU  United  Healthcare  Workers  West 
and  California  United  Homecare  Workers  as  Amici 
Curiae  on  behalf  of  Real  Party  in  Interest  and 
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Respondent. 

Rothner,  Segall  &c.  Greenstone,  Glenn  Rothner,  Jonathan 
Cohen  and  Anthony  Resnick  for  American  Federation  of 
State,  County  and  Mnnicipal  Employees,  Cahfomja 
Faculty  Association,  California  School  Employees 
Association  and  California  Teachers  Association  as 
Amici  Curiae  on  behalf  of  Real  Party  in  Interest  and 
Respondent. 

Joan  A.  Markoff,  Will  M.  Yamada,  Paul  M.  Starkey  and 
Jennifer  M.  Garten  for  the  California  Department  of 
Personnel  Adrninistration  as  Amicus  Curiae  on  behalf  of 
Real  Party  in  Interest  and  Respondent. 

M.  Suzanne  Murphy  and  Wendi  L.  Ross  for  California 
Public  Employment  Relations  Board  as  Amicus  Curiae 
on  behalf  of  Real  Party  in  Interest  and  Respondent. 

JUDGES:  Opinion  by  Corrigan,  J.,  expressing  the 
unanimous  view  of  the  court. 

OPENIOIN  BY:  Conrgan 

OPINION 

[**1105]  [***485]  CORRIGAN,  J.-This  case 

involves  the  balance  between  an  employee's  right  of 
informational  privacy  ^ and  a union’s  right  to  obtain 
information  it  needs  to  represent  the  employee  in 
collective  bargaining.  The  Service  Employees 
International  Union,  Local  721  (SEIU),  is  the  exclusive 
bargaining  representative  of  all  Los  Angeles  County 
(County)  employees.  The  question  here  is  whether  SEIU 
is  entitled  to  obtain  the  home  addresses  and  phone 
numbers  of  all  'represented  employees,  including  those 
who  have  notjoined  the  union.  We  agree  with  both  courts 
below  that  it  is  so  entitled  but  reverse  the  Court  of 
Appeal's  imposition  of  procedural  requirements  limiting 
disclosure. 

1 See  Pioneer  Electronics  (USA),  Inc.  v. 
Superior  Court  (2007)  40  Cal4th  360,  372-373 
[53  Cal  Rptr.  3d  513,  150  P.3d  198]  {Pioneer 
Electronics). 

State  and  federal  labor  decisions  have  long  held  that 
unions  are  presumptively  entitled  to  contact  information 
for  all  employees  they  represent.  These  decisions,  and 
applicable  labor  laws,  generally  obligate  the  County  to 
give  SEIU  the  requested  infonnation.  'Whether  the  right 


to  privacy  under  article  I,  [*912]  section  1 of  the 
California  Constitution  prohibits  disclosure  is  a question 
of  first  impression.  We  conclude  that,  although  the 
County's  employees  have  a cognizable  privacy  interest  in 
their  home  addresses  and  telephone  numbers,  the  balance 
of  interests  strongly  favors  disclosmu  of  this  information 
to  the  union  that  represents  them.  Procedures  may  be 
developed  for  employees  who  object  to  this  disclosure, 
However,  the  Court  of  Appeal  exceeded  its  authority  in 
this  administrative  mandate  proceeding  by  attempting  to 
impose  specific  procedures  on  the  parties. 

I.  BACKGROUND 

SEIU  is  the  certified  majority  representative  for 
County  employees  in  several  bargaining  units.  County 
employees  have  a collective  right  to  unionize  but  an 
individual  right  to  refuse  to  join  or  participatenn  a union. 
(Gov.  Code.  § 3502;  2 L.A.  County  Code,  § 5.04.070.)  To 
accommodate  these  rights,  a pub  he  agency  may  enter  into 
an  "agency  shop  agreement"  with  the  organization 
recognized  as  the  employees'  exclusive  or  majority 
bargaining  agent.  {§  3502.5,  siibd.  (a))  An  "agency  shop" 
is  "an  arrangement  that  requires  an  employee,  as  a 
condition  of  continued  employment,  either  to  join  the 
recognized  employee  organization  or  to  pay  the 
organization  a service  fee  ...  ."  (Ibid.) 

2 All  statutory  references  are  to  the  Government 

Code  unless  otherwise  specified. 

Each  of  the  County's  bargaining  units  has  a 
memorandum  of  understanding  (IvIOU)  with  SEIU.  Most 
of  these  MOUs  have  an  agency  shop  provision  that  gives 
County  employees  four  options:  (1)  join  SEIU  and  pay 
dues;  (2)  dechne  to  join  and  pay  a fair  share  [**1106] 
fee;  (3)  decline  to  join,  object  to  the  fair  share  fee,  and 
instead  pay  an  agency  shop  fee;  or  (4)  decline  to  join, 
claim  a religious  exemption,  and  pay  the  agency  shop  fee 
to  a nonreligious,  nonlabor  charitable  fund.  A recognized 
bargaining  agent  acts  on  behalf  of  all  employees  in  a 
bargaining  unit,  whether  the  employees  are  union 
members  or  not. 

Teachers  v,  Hudson  (1986)  475  U.S.  292  [89  L.  Ed. 
2d  232,  106  S.  Ct.  1066]  (Hudson)  requires  that  SEIU 
send  County  employees  an  annual  notice  to  collect  fees 
from  nonmembers.  The  Hudson  notice  sets  out 
membership  options,  applicable  fees,  and  the  reasons  for 
these  fees.  2 SEIU's  notice  [*913]  [***486]  packet  also 
includes  forms  allowing  the  employee  to  join  or  decline 
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to  join  the  union.  Those  who  decline  are  asked  to  provide 
their  names,  home  addresses,  and  home  telephone 
numbers.  Employees  who  do  not  return  any  form  are,  by 
default,  considered  "fair  share  fee  payers."  As  of  2007, 
nearly  12,000  of  the  County's  approximately  14,500 
nonraember  employees  were  fair  share  fee  payers.  SEIU 
has  home  addresses  for  about  half  of  these  nonmembers. 
4 

3 In  Hudson,  the  United  States  Supreme  Court 
held  that  the  First  Amendment  rights  of  nonunion 
employees  require  that,  before  an  agency  fee  is 
collected,  employees  must  receive  "an  adequate 
explanation  of  the  basis  for  the  fee,  a reasonably 
prompt  opportunity  to  challenge  the  amount  of  the 
fee  before  an  impartial  decisionmaker,  and  an 
escrow  for  the  amounts  reasonably  in  dispute 
while  such  chaUenges  are  pending."  {Hudson, 
supra,  475  U.S.  at  p.  310]  see  Knox  v.  Service 

Employees  (2012)  567  U.S. , - [183  L. 

Ed.  2d  281,  132  S.  Ct.  2277,  2292-2293]  [Hudson 
notice  must  also  be  provided  when  public  sector 
union  imposes  a special  assessment  or  dues 
increase].) 

4 SEIU  also  has  contact  information  for 
approximately  46,000  County  employees  who  are 
members. 

Historically,  the  County  provided  lists  of 
nonmembers'  names,  worksites,  office  addresses,  and 
supervisors,  but  has  never  given  SEIU  home  addresses  or 
telephone  numbers.  Consequently,  SEIU  has  not  sent 
Hudson  notices  directly  to  County  employees.  Instead, 
since  at  least  1994,  SEIU  has  delivered  Hudson  notice 
packets  to  the  Los  Angeles  County  Employee  Relations 
Commission  (ERCOM),  an  independent  body  that 
manages  relations  between  the  County  and  its  employees 
under  the  Meyers-Milias-Brown  Act  (MMBA).  {§§  3507, 
3509.)  ^ ERCOM  would  then  mail  the  Hudson  notices, 
using  addi-ess  labels  provided  by  the  County. 

5 ERCOM  performs  the  same  function  for  Los 

Angeles  County  as  the  Public  Employment 
Relations  Board  performs  for  other  public 
employers  in  California.  (See post,  at  p. .) 

During  negotiations  in  2006,  SEIU  proposed 
amending  the  MOU  as  follows:  "To  facilitate  the  carrying 
out  of  this  responsibility  [to  provide  Hudson  notices], 
each  year  the  County  shall  furnish  the  Union  with  the 
names  and  home  addresses  of  employees  in  [the] 


bargaining  units  covered  by  agency  shop  provisions." 
SEIU  also  sought  contact  information  for  other  reasons. 
As  the  exclusive  bargaining  representative,  SEIU  wanted 
to  communicate  with  all  County  employees,  members  or 
otherwise,  about  union  activities  and  events.  ^ It  also 
wanted  the  information  for  recruitment  ^ and 
investigation  of  grievances. 

6 Some  communication  with  nonmembers  is 
possible  through  bulletin  boards  at  County 
worksites. 

7 A union  representative  testified;  "If  we  had  the 
chance  to  talk  to  [the  nonmembers],  we  could 
have  them  as  members." 

The  County  rejected  the  amendment,  contending 
contact  Information  was  not  relevant  to  any  collective 
bargaining  issue  and  disclosure  would  violate 
nonmembers'  privacy  rights.  The  County  proposed  either 
to  continue  the  cument  arrangement  or  to  negotiate  a 
procedure  for  employees  to  release  then  own  data.  SEIU 
opposed  these  alternatives,  withdrew  its  proposal  to 
modify  the  Hudson  notice  provision,  and  filed  a charge 
with  ERCOM  alleging  an  unfair  employee  relations 
practice.  [*914] 

After  a three-day  hearing,  an  administrative  hearing 
officer  concluded  the  County's  refusal  to  provide  the 
contact  information  was  an  unfair  labor  practice.  Relying 
on  decisions  by  the  Public  Employment  Relations  Board 
(PERB)  and  the  National  Labor  Relations  Board  (NLRB), 
the  hearing  officer  [**1107]  held  the  contact 
information  was  presumptively  relevant  (see  post,  at  p. 

) to  SEIU's  representation.  While  acknowledging 

[***487]  that  privacy  interests  were  at  stake,  the  hearing 
officer  found  the  County  had  not  met  its  burden  to  show 
that  the  nonmembers'  privacy  interest  outweighed  SEIU's 
need  for  the  information.  ERCOM  adopted  the  hearing 
officer's  findings  and  ordered  disclosure. 

The  County  sought  a writ  of  administrative  mandate, 
urging  that  nonmembers  had  a constitutional  privacy 
right  that  justified  nondisclosure.  ^ {Code  Civ.  Proc.,  § 
1094.5.)  Although  the  superior  court  concluded 
nonmember  County  employees  had  a legally  protected 
privacy  right  and  disclosure  of  their  contact  infonnation 
constituted  a "non-trivial"  invasion  of  that  right,  it  also 
held  that  SEIU  needed  the  information  to  fulfill  its  duty 
to  represent  all  County  employees  in  collective 
bargaining.  The  court  then  balanced  those  competing 
interests.  It  observed  that  labor  law  precedents,  whdle  not 
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dispositive,  establish  a strong  public- policy  in  favor  of 
union  access  to  the  information.  On  balance,  the  public 
policy  favoring  collective  bargaining  outweighed  any 
privacy  interest  nonmember  County  employees  might 
have  in  nondisclosure.  Because  disclosure  did  not  violate 
Cahfomia  law,  the  court  denied  the  County's  petition  for 
rehef  from  ERCOM's  order. 

8 The  trial  court  held  the  privacy  claim  had  not 
been  exhausted  because  the  County  had  not  relied 
on  it  at  the  administrative  hearing.  Nevertheless, 
the  couif  considered  the  claim  on  its  merits. 

The  County  sought  review,  and  the  appellate  court 
relxamed  the  issue.  It  agreed  with  the  trial  court  that 
nonmember  employees  had  a reasonable  expectadon  of 
privacy  in  their  home  addresses  and  phone  numbers. 
However,  the  court  did  not  balance  this  expectation  of 
privacy  against  SEIU’s  need  fbr  the  information.  Instead, 
it  characterized  the  question  as  whether  a nonunion 
employee  "has  a reasonable  expectation  under  California 
privacy  laws  that  he  or  she  will  be  provided  notice  and  an 
opportunity  to  object  before"  contact  information  is 
disclosed  to  the  union. 

The  court  acknowledged  the  question  it  fi-amed  was 
one  of  first  impression.  It  sought  guidance  by  analogizing 
SEIU's  request  to  a class  action  discovery  request  for 
consumers’  personal  information.  Importing  a procedure 
from  class  action  litigation,  the  court  held  nonmember 
employees  were  entitled  to  notice  and  an  opportunity  to 
opt  out  before  their  home  addresses  and  telephone 
numbers  could  be  disclosed  to  SEIU.  (See,  e.g..  Pioneer 
Elech-onics,  supra,  40  Cal. 4th  at  pp.  372-373.')  In  this 
analysis,  the  appellate  court  [*915]  assumed  the  privacy 
rights  of  objecting  employees  would  always  outweigh 
SEIU's  need  for  the  information  and  that  SEIU  only  had  a 
right  to  contact  information  for  those  nonmember 
employees  who  failed  to  object.  We  granted  SEIU's 
petition  for  review. 

II.  DISCUSSION 

A.  Employer's  Duty  to  Provide  Information  Relevant  to 
Collective  Bargaining 

As  a threshold  matter,  apart  from  privacy  concerns, 
the  County  contends  no  applicable  law  requires  that  it 
give  SEIU  the  requested  information.  We  hold  to  the 
contrary.  Under  the  NCVEBA  and  applicable  labor  law 
precedents,  the  failure  to  provide  relevant  information 


violated  the  County's  obligation  to  bargain  in  good  faith. 
Before  turning  to  the  good  faith  question,  we  explore  the 
inteiTelation  between  federal  and  state  labor  laws. 

[***488]  1.  Overvie^v  of  Applicable  Labor  Laws 

The  National  Labor  Relations  Act  (NLRA;  29  U.S.C. 
§ 151  et  seq.)  governs  collective  bargaining  in  private 
sector  employment.  (1  Castagnera  et  ah.  Termination  of 
Employment  (2002)  § 1:131;  see  Department  of  Defense 
V.  FLRA  (1994)  510  U.S.  487,  503  [127  L.Ed.ld  325,  114 
S.Ct.  1006]  {Dept,  of  Defense)-,  Teledyne  Economic 
Development  v.  N.L.R.B.  (4th  Cir.  1997)  108  F.3d  56, 
59)  However,  the  NLRA  leaves  states  free  to  regulate 
labor  relationships  with  their  public  employees.  {29 

U. S.C.  § 152(2)-,  Davenport  v.  Washington  Ed.  Assn. 
(2007)  551  U.S.  177,  181  [168  L.Ed.2  71,  127  S.Ct 
2372].) 

[**1108]  Public  employees  in  California  do  not 
have  the  right  to  bargain  collectively  absent  enabling 
legislation.  {American  Federation  of  State  etc.  Employees 

V,  County  of  Los  Angeles  (1975)  49  Cal.  App.  3d  356,  358 
[122  Cal.  Rptr.  591]  {American  Federation).)  Rather  than 
fashion  a single  overarching  employment  relations  law, 
lilce  the  NLRA,  our  Legislature  has  passed  several 
different  statutes  covering  specific  categories  of  public 
employees.  (See  Coachella  Valley  Mosquito  & Vector 
ConP'ol  Dist.  V.  Califoimia  Public  Employment  Relations 
Bd.  (2005)  35  Cal.4th  1072,  1084-1086  [29  Cal  Rptr.  3d 
234,  112  P.3d  623]  {Coachella  Valley).)  In  1968,  the 
Legislature  enacted  the  MMBA,  authorizing  collective 
bargaining  for  employees  of  most  local  governments, 
including  Los  Angeles  County.  {§  3500  et  seq.,  amended 
by  Stats.  1968,  ch.  1390,  pp.  2725-2729.)  State 
employees  and  those  of  school  districts  were  excluded 
from  the  NflVfBA  {Coachella  Valley,  at  p.  1083),  but 
separate  statutes  were  later  enacted  to  cover  these 
government  [*916]  workers.  ^ "The  MNIBA  imposes  on 
local  public  entities  a duty  to  meet  and  confer  in  good 
faith  with  representatives  of  recognized  employee 
organizations,  in  order  to  reach  binding  agreements 
governing  wages,  hours,  and  working  conditions  of  the 
agencies'  employees.  {Gov.  Code,  § 3505)''  {Coachella 
Valley,  at  p.  1083) 

9 Employment  relations  between  the  State  of 
California  and  certain  categories  of  its  employees 
are  governed  by  the  Ralph  C,  DiUs  Act.  {§  3512  et 
seq.,  amended  by  Stats.  1986,  ch.  103,  § 1,  p. 
237.)  School  district  employment  relations  are 
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covered  by  the  Educational  Employment 
Relations  Act.  5 J-ZO  ef  sec/.) 

The  MMBA  is  administered  by  PERB,  a 
quasi-judicial  administrative  agency  modeled  after  the 
NLRB.  (See  Coachella  Valley,  supra,  35  Cal.4th  at pp. 
1084-1085;  § 3540.)  Although  the  Legislature  initially 
created  PERB  in  1975  to  enforce  a different  employment 
relations  statute,  PERB's  Jm-isdiction  has  expanded  as 
the  Legislature  passed  new  laws  addressing  specific 
realms  of  public  employment.  {Coachella  Valley,  at  p. 
1085.)  In  2000,  the  Legislature  brought  the  IvUVIBA 
within  PERB's  authority  {Coachella  Valley,  at  p.  1085; 
Stats.  2000,  ch.  901,  § 8,  p.  6607  [adding  § 3509]),  giving 
PERB  exclusive  initial  jurisdiction  over  complaints 
alleging  unfair  labor  practices  violating  the  NfivIBA.  {§ 
3509;  City  of  San  Jose  v.  Operating  Engineers  Local 
Union  No.  3 (2010)  49  Cal.4th  597,  605  [***489]  fllO 
Cal.  Rptr.  3d  718,  232  P.3d  701].)  However,  the  statute 
does  not  apply  to  Los  Angeles  County.  {§  3509,  siibd. 

(d)) 

10  The  Legislature  created  the  Educational 
Employment  Relations  Board  (EERB)  in  1975  to 
administer  the  Educational  Employment  Relations 
Act  (EERA).  {Coachella  Valley,  supra,  35  Cal. 4th 
at  pp.  1084-1085.)  In  1977  the  Legislature 
expanded  the  EERB's  jurisdiction  to  encompass 
unfair  practice  charges  under  the  former  State 
Employer-Employee  Relations  Act  {§  3512  et  seq. 
[now  the  Ralph  C.  Dills  Act])  and  renamed  the 
entity  "Public  Employment  Relations  Board." 
{Coachella  Valle/',  atp.  1085) 

(1)  In  the  same  year  the  MMBA  was  enacted,  the 
County  passed  its  own  ordinance  conforming  to  the 
legislative  policies  expressed  in  the  MI'/IBA.  {American 
Federation,  supra,  49  Cal.  App.  3d  at  p.  358.)  The 
ordinance  created  ERCOM  to  administer  its  provisions. 
{Ibid.;  Los  Angeles  County  Employees  Assn.,  Local  660  v. 
County  of  Los  Angeles  (1973)  33  Cal.  App.  3d  1,  3 [108 
Cal.  Rptr.  625].)  [HNl]  In  giving  PERB  jurisdiction  over 
Ml/IBA  disputes,  the  Legislature  made  an  express 
exception  for  ERCOM.  Section  3509,  subdivision  (d) 
states  that,  notwithstanding  PERB's  jurisdiction  to 
administer  the  MMBA,  ERCOM  retains  the  power  to 
consider  and  resolve  employment  relations  matters 
"consistent  with  and  pursuant  to  the  policies  of  this 
chapter."  Allegations  of  unfair  labor  practices  by  the 
County  must  be  brought  to  ERCOM,  not  PERB,  In 


essence,  ERCOM  is  a separate  agency  empowered  to 
resolve  public  employment  labor  disputes  in  Los  Angeles 
County  just  as  PERB  does  for  aU  other  counties  in 
California.  [*917] 

ERCOM  must  exercise  its  authority  in  a maimer 
"consistent  with  and  pursuant  to"  the  policies  of  the 
MIvIBA  as  inteipreted  and  administered  by  PERB.  {§ 
3509,  siibd.  (d).)  Accordingly,  the  County's  ordinance 
must  be  construed  to  avoid  any  conflict  with  [**1109]  ' 
the  MMBA,  and  decisions  from  PERB  interpreting  the 
MMBA  are  highly  persuasive  when  interpreting  the 
County's  ordinance.  As  we  discuss,  PERB  decisions  have 
uniformly  given  unions  the  right  to  obtain  employee 
home  contact  information.  Federal  administrative 
decisions  interpreting  analogous  provisions  of  the  NLRA 
are  also  persuasive  authority  supporting  disclosure  of  the 
information  sought  here. 

2.  Labor  Law  Precedents  Hold  Contact  Infonnation 
Presumptively  Relevant 

[HN2]  (2)  Decisions  under  the  NLRA  and 
corresponding  California  laws  have  long  held  that 
employers  must  generally  give  unions  the  home 
addresses  and  telephone  numbers  of  employees  the  union 
represents.  These  holdings  stem  from  the  general 
principle  that  an  employer's  duty  to  bargain  in  good  faith 
encompasses  an  obligation  to  provide  information  the 
union  needs  in  order  to  represent  employees.  The  United 
States  Supreme  Court  has  observed,  "There  can  be  no 
question  of  the  general . obligation  of  an  employer  to 
provide  information  that  is  needed  by  the  bargaining 
representative  for  the  proper  performance  of  its  duties." 
{NLRB  V.  Acme  Industiial  Co.  (1967)  385  U.S.  432, 
435-436  [17  L.  Ed.  2d  495,  87  S.  Ct.  565],  citing  Labor 
Board  V.  Tr^iitt  Mfg.  Co.  (1956)  351  U.S.  149  [100  L.  Ed. 
1027,  76  S.  Ct.  753].) 

Some  information  is  so  intrinsic  to  the  core  of  the 
employer-employee  relationship  that  it  is  considered  " 
'presumptively  relevant.'  " {Reilaw  Broadcasting  Co.  v. 
N.L.R.B.  (9th  Cir.  1999)  172  F.3d  660,  669;  see  San 
Diego  Newspaper  Guild,  Local  No.  95  v.  NLRB  (9th  Cir. 
1977)  548  F.2d  863,  867  {San  Diego  Newspaper  Gidld).) 
Presumptively  relevant  information  must  be  disclosed 
unless  the  employer  proves  a lack  of  relevance  or  gives 
adequate  reasons  why  the  information  cannot  be  supplied. 
{San  Diego  Newspaper  Guild,  at  p.  867;  The  Kroger 
Company  (1976)  226  N.L.R.B.  512,  513-514.) 
Moreover,  ha  appropriate  [***490]  cases,  a union's 
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ability  to  obtain  relevant  inforaiation  may  be  tempered  by 
measures  to  accommodate  privacy  concerns.  "Upon  a 
clear  showing  of  need  for  confidentiality,  courts  have 
found  less  than  complete  disclosure  justified. 
[Citations.]"  {Press  Democrat,  supra,  629  F.2d  at  pp. 
1326-1327-,  see  Detroit  Edison  Co.  v.  NLRB  (1979)  440' 
U.S.  301  317^320  [59  L Ed.  2d  333,  99  S.  Cl.  1123]) 

1 1 Conversely,  when  the  information  requested 
is  not  ordinarily  peiiinent  to  collective  bargaining, 
the  union  has  the  burden  of  establishing 
relevance,  (Press  Dmnocrat  PiibUshmg  Co.  v. 
NLRB  (9th  Cir.  1980)  629  F.2d  1320,  1324  (Press 
Democrat))  San  Diego  Newspaper  Guild,  supra, 
548  F.  2d  at  pp.  867-868.) 

[*918] 

[HN3]  (3)  A union  elected  as  an  exclusive 

bargaining  agent  owes  a duty  of  fair  representation  to  aU 
employees  in  the  bargaining  unit.  (See  Jones  v, 
Omnitrans  (2004)  125  CaJ.App.4th  273,  283  [22  Cal. 
Rptr.  3d  706]\  Lane  v.  l.U.O.E.  Stationary  Engineers 
(1989)  212  Cal.  App.  3d  164,  169  [260  Cal.  Rptr.  634]) 
see  also  Vaca  v.  Sipes  (1967)  386  U.S.  171,  177  [17  L. 
Ed.  2d  842,  87  S.  Ct.  903]  [same  rale  under  NLRA].) 
Accordingly,  state  and  federal  decisions  have  consistently 
held  that  the  employer’s  obligation  to  provide  relevant 
information  extends  to  information  about  employees  who 
are  not  union  members. 

a.  NLRB  Decisions 

The  NLRB  has  held  that  employees'  home  addresses 
and  phone  numbers  are  presumptively  relevant  to  the 
union's  role  as  bargaining  agent,  (Narco  Laboratories 
(1984)  271  N.L.R.B.  1397,  1398.)  An  evolving  line  of 
cases  establishing  this  point  began  in  1 966,  just  two  years 
before  the  IVIMBA  was  enacted.  In  Excelsior  Underwear, 
Inc.  (1966)  156  N.L.R.B.  1236,  1239-1240,  the  NLRB 
ruled  that  private  employers  must  provide  unions  with  the 
names  and  addresses  of  all  employees  before  an  election 
to  choose  a bargaining  representative.  The  NLRB 
reasoned  that  an  employer  can  easily  communicate  with 
employees  to  oppose  union  representation,  but  labor 
organizers  generally  have  limited  access  to  worksites. 
Thus,  without  a list  of  employee  names  and  addresses, 
labor  unions  cannot  be  certain  of  reaching  all  employees 
with  arguments  supporting  representation.  (Id.  at  pp. 
1240-1241.)  Although  the  union  might  have  other  means 
of  communicating  with  some  employees,  these 
alternatives  are  not  always  adequate.  The  NLRB  stressed 


[**1110]  that  "the  access  of  all  employees  to  such 
communicahous  can  be  insured  only  if  all  parties  have 
the  names  and  addresses  of  all  the  voters.  ...  [B]y 
providing  all  parties  with  employees'  names  and 
addresses,  we  maximize  the  likelihood  that  all  the  voters 
will  be  exposed  to  the  arguments  for,  as  well  as  against, 
union  representation.’-  (Id.  at  p.  1241,  fh,  omitted.)  The 
Lfnited  States  Supreme  Court  later  observed  that  the 
disclosure  requirement  established  in  Excelsior 
Undei-wear  promotes  the  goal  of  fair  elections  "by 
encouraging  an  informed  employee  electorate  and  by 
allowing  unions,  the  right  of  access  to  employees  that 
management  aheady  possesses,"  (NLRB  v. 
Wyman-Gordon  Co.  (1969)  394  U.S.  759,  767  [22  L.  Ed. 
2d  709,  89  S.  Ct.  1426].) 

Nearly  30  years  ago,  this  court  apphed  the  Excelsior 
Underwear  rule  in  the  agricultural  context.  In  Carian  v. 
Agricultural  Labor  Relations  Bd.  (1984)  36  Cal. 3d  654 
[205  Cal.  RpB.  657,  685  P.2d  701],  we  upheld  a 
regulation  requiring  employers  to  provide  a list  of 
employee  names,  street  addresses,  and  job  classifications 
to  a union  seeking  to  organize  agricultural  employees. 
We  noted  that  employers  had  long  been  required  to 
famish  unions  with  lists  of  employee  names  and 
addresses  under  Excelsior  Underwear  and  that  facilitating 
communication  between  employees  and  union  organizers 
aided  the  administration  [***491]  of  union  elections. 
(Carian,  atpp.  665-667)  [*919] 

The  Excelsior  Undenvear  decision  was  later 
extended  beyond  the  election  context.  In  Pindential  Ins. 
Co.  of  America  v.  N.L.R.B.  (2d  Cir.  1969)  412  F.2d  77. 
81  (Prudential),  the  Second  Circuit  Court  of  Appeals 
held  that  an  employer's  duty  of  disclosure  "apphes  with 
as  much  force  to  information  needed  by  the  Union  for  the 
effective  administration  of  a collective  bargaining 
agi-eement  aheady  in  force  as  to  information  relevant  m 
the  negotiation  of  a new  contract.  [Citations.]"  As  the 
exclusive  bargaining  agent  for  all  employees,  a union  has 
a statutory  duty  to  represent  the  interests  of  nonmembers. 
(Humphrey  v,  Moore  (1964)  375  U.S.  335,  342  [11 L.  Ed. 
2d  370,  84  S.  Ct.  363])  The  Prudential  court  remarked, 
"It  seems  manifest  beyond  dispute  that  the  Union  cannot 
discharge  its  obhgation  unless  it  is  able  to  communicate 
with  those  in  whose  behalf  [it]  acts."  (Prudential,  at  p. 
84.)  A union  must  be  able  to  tell  employees  about 
negotiations  and  obtain  their  views  on  bargaining 
priorities,  (Ibid.)  "Further,  in  order  to  adrninister  an 
existing  agreement  effectively,  a union  must  be  able  to 
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apprise  the  employees  of  the  benefits  to  which  they  are 
entitled  under  the  contract  and  of  its  readiness  to  enforce 
compliance  with  the  agreement  for  their  protection." 
{Ibid) 

The  Pindential  court  observed  that  other  types  of 
information,  such  as  wage  data,  are  considered 
presumptively  relevant.  {Pmdential,  supra,  412  F.2d  at 
p.  84)  It  went  on  to  conclude  that  employee  contact 
information  "has  an  even  more  fundamental  relevance"  to 
the  union's  role.  {Ibid)  The  union  needs  contact 
information  "to  bargain  intelligently  on  specific  issues  of 
concern  to  the  employees.  But  data  without  which  a 
union  cannot  even  communicate  with  employees  whom  it 
represents  is,  by  its  very  nature,  fundamental  to  the  enthe 
expanse  of  a union's  relationship  with  the  employees.  In 
this  instance  it  is  urgent  so  that  the  exclusive  bargaining 
representative  of  the  employees  may  perform  its  broad 
range  of  statutory  duties  in  a truly  representative  fashion 
and  in  haimony  with  the  employees'  desires  and  interests, 
Because  this  information  is  therefore  so  basically  related 
to  the  proper  performance  of  the  union's  statutory  duties, 
...  any  special  showing  of  specific  relevance  would  be 
superfluous."  {Ibid) 

b.  PERB  Decisions 

(4)  As  noted,  NLRA  cases  are  persuasive  authority 
for  interpreting  similar  provisions  of  state  law,  including 
the  IVQVIBA.  {Fire  Fighters  Union  v.  City  of  Vallejo 
(1974)  12  CaUd  608,  617  [116  Cal  Rptr.  507,  526  P. 2d 
97 IJ]  see  Los  Angeles  County  Civil  Sej-vice  Com.  v. 
Superior  Court  (1978)  23  Cal. 3d  55,  63-64  [151  Cal. 
Rptr.  547,  588  P.2d  249]  [relying  on  NLRB  precedent  in 
construing  MMBA  provision  regarding  layoffs].)  Based 
on  Prudential  and  similar  cases  decided  under  the  NLRA, 
[HN4]  PERB  decisions  have  held  that  employee  contact 
information  is  presumptively  relevant  under  California's 
labor  [**1111]  statutes  and  subject  to  disclosure  upon  a 
representative  union's  request.  [*920] 

When  such  a request  threatens  to  violate  a 
constitutionally  protected  privacy  interest,  PERB 
decisions  have  also  followed  the  NLRB  in  applying  a 
balancing  test.  {Modesto  City  Schools  & High  School 
Dist.  (1985)  PERB  Dec.  No.  479;  Los  Rios  Community 
College  Dist.  (1988)  PERB  Dec.  No,  670;  see  Detroit 
Edison  Co.  v.  NLRB,  siipra,  440  U.S.  at  pp.  317-320 
[establishing  the  federal  balancing  test].)  Once  the  union 
has  established  the  relevance  and  need  for  certain 
information,  the  burden  is  on  the  employer  to  prove  that 


disclosure  would  compromise  the  right  of  [***492] 
privacy.  {Modesto  City  Schools,  at  p.  1 0.)  If  the  employer 
carries  this  burden,  the  court  balances  the  conflicting 
interests  of  confidentiality  and  discovery.  {Id.  at  pp. 
11-13.)  However,  if  the  employer  fails  to  show  that 
disclosure  would  violate  a protected  privacy  interest,  no 
balancing  is  necessai7  and  the  court  will  simply  order  the 
information  disclosed.  {Id.  at  p.  12.) 

In  Stockton  Unified  School  Dist.  (1980)  PERB  Dec. 
No.  143  {Stockton),  a school  district  reflised  to  provide 
information  about  health  insurance  benefits  paid  to  union 
members.  Relying  on  NLRB  cases,  PERB  ruled  that  a 
union  is  entitled  to  obtain  all  information  necessary  and 
relevant  to  representing  employees  in  collective 
bargaining.  {Id.  ^t  p,  22.)  Because  the  health  insurance 
infoimation  was  presumptively  relevant,  the  district's 
failure  to  provide  it  constituted  a refusal  to  bargain  in 
good  faith  under  the  EERA.  {§  3543.5]  see  Stockton,  at 
pp.  18-19.)  Two  years  later,  PERB  extended  Stoclcton 
to  a request  for  employee  addresses.  In  Mt.  San  Antonio 
Community  College  Dist.  (1982)  PERB  Dec.  No.  224 
{Mt.  San  Antonio),  a union  sought  home  addresses  of 
certain  instructors  who  no  longer  worked  for  a 
community  college  district  but  were  potentially  entitled 
to  benefits  under  a recent  decision  of  this  court.  {Id.  at  p. 
11.)  The  hearing  officer  concluded  that  the  requested 
names  and  addresses  were  reasonably  related  to  the 
union's  representational  duties.  {Mt.  San  Antonio,  at  p. 
11.)  PERB  agreed  and  ordered  disclosure.  {Id.  at  p.  12.) 

12  The  EERA  is  one  of  several  public 
employment  statutes  administered  by  PERB. 
{Coachella  Valley,  supra,  35  Cal. 4th  at  p.  1089) 
Like  the  MlvIBA  {§  3505),  the  EERA  requires 
public  school  employers  to  "meet  and  negotiate  in 
good  faith"  with  their  employees'  exclusive 
bargaining  representatives.  {§  3543.5,  subd.  (c)) 

13  Peralta  Federation  of  Teachers  v.  Peralta 
Community  College  Dist.  (1979)  24  Cal. 3d  369 
[1 55  Cal.  Rptr.  679,  595  P. 2d  113]. 

After  Mt.  San  Antonio,  PERB  decisions  have 
squarely  held  that  the  names  and  addresses  of  public 
employees  are  presumptively  relevant  and  subject  to 
disclosure  as  part  of  the  duty  to  bai'gain  in  good  faith.  In 
Bakersfield  City  School  Dist.  (1998)  PERB  Dec.  No. 
1262  {Bakersfield),  a union  representing  school  district 
employees  wanted  their  home  addresses  and  telephone 
numbers  to  send  Hudson  notices  and  communicate  with 
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nonmembers  about  other  collective  bargaining  issues. 
Alternate  means  of  communication  were  not  consistently 
reliable  or  confidential.  {Bakersfield,  at  p.  15  [hearing 
officer's  [*921]  proposed  order].)  Citing  Mt.  San 
Anionio  and  NLRB  decisions,  PERB  concluded  the 
employee  contact  information  was  presumptively 
relevant  to  collective  bargaining  and  the  district's  failure 
to  provide  it  violated  the  EERA,  both  as  a refusal  to 
bargain  in  good  faith  {§  3543.5,  snbd.  (c))  and  as  an 
interference  with  the  union's  right  to  represent  unit 
members  {§  3543.5,  snbd.  (b)).  {Bakersfield,  at  p.  22;  see 
San  Bernardino  City  Unified  School  Dist.  (1998)  PERB 
Dec.  No.  1270  atpp.  75-79.) 

14  PERB  adopted  the  hearing  officer's  findings 

of  fact  and  conclusions  of  law  as  the  decision  of 

the  board  itself.  {Bakersfield,  supra,  PERB  Dec. 

No.  1262  atp.2.) 

These  principles  also  apply  to  claims  arising  under 
the  IvCVIBA.  In  Golden  Empire  Transit  Dist.  (2004) 
PERB  Dec.  No.  1704-M  {Golden  Empire),  a bus  drivers' 
union  requested  employees'  home  addresses  and  phone 
numbers.  The  transit  district  refused,  citing 
confidentiality  concerns,  {Id.  at  p.  2.)  Instead,  the  distict 
sent  a consent  form  to  all  employees  allowing  them  to 
agree  to  disclosure.  Contact  information  would  only  be 
released  to  the  [**=*493]  union  if  the  employee  gave 
express  permission.  {Id.  at  pp.  2-3.)  PERB  [**1112] 
concluded  the  district  violated  the  IvfMBA  {§§  3503, 
3505,  3506)  by  refusing  to  give  the  information  "and  by 
unilaterally  changing  the  mechanics  of  providing  such 
information"  to  the  union.  {Golden  Empire,  at  p.  9.) 
Because  a union's  ability  to  communicate  with  those  it 
represents  is  fundamental  to  its  role  in  collective 
bargaining,  employee  contact  information  must  be 
disclosed  absent  a compelling  need  for  privacy.  {Golden 
Empire,  at  p.  8.)  The  union's  need  for  the  information  was 
strong.  Its  inability  to  communicate  with  employees  in 
their  homes  had  "severely  hindered"  the  capacity  to  fulfill 
its  obligations  as  their  bargaining  representative.  {Id.  at  p. 
7.)  For  example,  the  union  could  not  advise  employees  of 
new  union  secmity  requirements,  dues  increases,  and 
workplace  problems.  {Ibid)  With  home  address  and 
telephone  information,  the  union  could  dhectly  inform 
employees  about  union  meetings  and  negotiations  and 
quickly  contact  employees  who  were  potential  witnesses 
in  grievance  investigations.  {Ibid.)  The  union  could  not 
adequately  comfnunicate  through  alternate  means,  such 
as  bulletin  board  postings  or  personal  meetings  at  the 


jobsite,  because  the  employees  were  bus  drivers  who 
worked  different  shifts  and  were  frequently  on  the  road. 
{Ibid.)  The  employer  did  not  show  that  the  need  for 
privacy  outweighed  these  substantial  interests. 

While  recognizing  that  PERB  decisions  "are  due 
some  deference,"  the  County  asserts  they  are  not 
persuasive  because  they  draw  upon  precedents  decided 
under  the  NLRA.  As  explained,  however,  federal 
authorities  are  relevant  and  properly  examined  for 
guidance  in  interpreting  similar  provisions  in  our  state's 
labor  laws.  The  Golden  Empire  analysis  provides 
persuasive  guidance  here.  [*922] 

Courts  generally  defer  to  PERB's  construction  of 
labor  law  provisions  within  its  jurisdiction,  (See  San 
Mateo  City  School  Dist.  v.  Public  Employment  Relations 
Bd.  (1983)  33  Cal.3d  850,  856  [191  Cal.  Rptr.  800,  663 
P.2d  523]  [EERA]\  Paulsen  v.  Local  No.  856  of  Internal. 
Brotherhood  of  Teamsters  (2011)  193  Cal.App.4th  823, 
830  [123  Cal.  Rptr.  3d  332]  [MMBA])  "...  PERB  is  'one 
of  those  agencies  presumably  equipped  or  informed  by 
experience  to  deal  with  a specialized  field  of  knowledge, 
whose  findings  within  that  field  carry  the  authority  of  an 
expertness  which  courts  do  not  possess  and  therefore 
must  respect'  [Citation.]"  {Banning  Teachers  Assn.  v. 
Public  Employment  Relations  Bd.  (1988)  44  Cal. 3d  799, 
804  [244  Cal.  Rptr.  671,  750  P.2d  313].)  We  follow 
PERB's  interpretation  unless  it  is  clearly  erroneous. 
{Ibid.)  Here,  it  is  not.  PERB's  conclusion  that  the  duty  of 
good  faith  bargaining  generally  requires  disclosure  of 
employee  contact  information  is  consistent  with  the 
language  and  purpose  of  the  MMBA,  its  own  decisions 
interpreting  it,  and  long-standing  precedent  under  the 
NLRA.  Nothing  in  the  language  or  legislative  history  of 
the  jVIMBA  persuades  us  to  upset  this  settled 
understanding. 

3.  The  MNIBA  Requires  Disclosure  of  Contact 
Information 

The  County  makes  several  arguments  to  cormter  this 
analysis.  None  is  availing.  First,  the  County  relies  on  two 
MDVIBA  provisions  to  argue  against  disclosure. 

[HN5]  Section  3505  requires  public  employers  to 
"meet  and  confer  in  good  faith  [with  union 
representatives]  regarding  wages,  horns,  and  other  terms 
and  conditions  of  employment  ...  ."  The  statute  states  that 
the  duty  to  meet  and  confer  includes  a duty  to  negotiate 
"to  exchange  freely  information,  opinions,  and  proposals. 
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and  to  endeavor  to  reach  agreement  on  [***494]  matters 
within  the  scope  of  representation  ...  ."  {§  3505.)  The 
County  asserts  that  the  phrase  "matters  within  the  scope 
of  representation"  pertains  only  to  the  terms  and 
conditions  of  employment  and  that  employee  addresses 
and  phone  numbers  are  not  information  that  must  be 
freely  exchanged. 

(5)  Initially,  the  County's  position  is  inconsistent 
with  the  language  of  the  statute.  [HN6]  The  meet  and 
confer  duty  requires  parties  "to  exchange  freely 
information  ...  and  to  endeavor  to  reach  agieement  on 
matters  within  the  scope  of  representation  ...  ."  [§  3505, 
italics  added.)  The  phrase  "matters  within  the  scope  of 
representation"  describes  the  subjects  on  which  the 
parties  must  seek  [**1113]  agreement.  It  does  not 
modify,  or  limit,  the  information  that  must  be  freely 
exchanged. 

Further,  the  County's  narrow  inteipretation  is  not 
supported  by  precedent.  It  has  long  been  held  that  "[o]ne 
aspect  of  the  duty  to  bargain  'collectively  in  [*923]  good 
faith  with  labor  organizations'  [citation]  requires  the 
employer  to  make  a reasonable  and  diligent  effort  to 
comply  with  the  union's  request  for  relevant  information. 
[Citation.]"  {Cardinal  Distributing  Co.  v.  Agricultural 
Labor  Relations  Bd.  (1984)  159  Cal.  App.  3d  758,  762 
[205  Cal.  Rptr.  860].)  Doing  so  serves  the  MMBA's 
underlying  policy  of  fostering  informed  collective 
bargaining.  Accordingly,  appeUate  courts  have  held  that 
an  employer's  failure  to  provide  such  information 
constitutes  a refusal  to  bargain  in  good  faith.  {Cardinal 
Distributing  Co.,  at  p.  762.)  The  County  argues  the 
employee  information  at  issue  here  is  not  relevant.  Yet 
NLRB  and  PERB  decisions  undermine  that  assertion. 
(See,  e.g.,  Bakersfield,  supra,  PERB  Dec.  No.  1262  at  pp. 
17-18.) 

(6)  The  County  next  argues  that  another  MNIBA 

provision,  section  3507,  does  not  compel  disclosure  of 
employees'  home  addresses  and  phone  numbers.  [HN7] 
Section  3507  lists  several  subjects  on  which  a public 
employer  may  adopt  rules  to  govern  employment 
relations.  Among  these  topics,  the  statute  allows 
employers  to  adopt  a rule  for  "[fjumishing 

nonconfidential  information  pertaining  to  employment 
relations  to  employee  organizations."  {§  3507,  subd. 
(a)(8).)  Relying  on  the  statutory  construction  canon 
expressio  unius  est  exclusio  alterius,  the  County  argues 
that  because  a rule  may  be  adopted  for  the  furnishing  of 


nonconfidential  information,  the  Legislature  must  have 
intended  to  bar  the  disclosure  of  confidential  information, 
including  home  addresses  and  telephone  numbers.  This 
assertion  begs  the  next  question  we  will  address  because 
it  assumes  the  information  is  confidential.  Moreover, 
PERB  decisions  interpreting  the  MMBA  make  it  clear 
that  [HN8]  section  3507  is  not  the  source  of  the  duty  to 
disclose.  Rather,  a public  employer's  disclosure 
obligation  arises  from  sections  3503,  concerning  unions' 
right  to  represent  employees,  and  3505,  concerning 
employers'  obligation  to  bargain  in  good  faith.  (See 
Golden  Empire,  supra,  PERB  Dec.  No.  1704-M  at  p.  19.) 

15  This  phrase  means  "[ejxpression  of  one  thing 
is  the  exclusion  of  another."  (Black's  Law  Diet. 
(4th  rev.  ed.  1968)  p.  692,  col.  1;  see  Imperial 
Merchant  Services,  Inc.  v.  Hxmt  (2009)  47  Cal.  4th 
381,  389  [97  Cal.  Rptr.  3d  464,  212  P.3d  736].) 

The  County  further  contends  the  IViMBA's  legislative 
history  shows  that  it  was  not  intended  to  require  the 
disclosure  sought  here.  However,  the  County  points  to 
nothing  m the  legislative  history  that  even  mentions  the 
issue.  First,  the  County  cites  committee  reports 
describing  general  opposition  to  codifying  collective 
bargaining  mles  for  public  sector  employees.  But  sfrong 
sentiments  were  also  expressed  [***495]  in  favor  of 
collective  bargaining  (see,  e.g.,  Assem.  Interim  Com.  on 
Industrial  Relations,  Final  Rep.  on  Assem.  Bill  No.  607 
(1959  Reg.  Sess.),  and  the  MMBA  was  ultimately 
enacted. 

16  At  the  County's  request,  we  have  taken 
judicial  notice  of  legislative  materials  for  several 
bills,  from  1959  through  1968,  that  the 
Legislature  considered  in  enacting  the  iVIMBA. 

[*924] 

Second,  the  County  claims  the  legislative  history 
demonstrates  resistance  to.  importing  NLRA  requirements 
into  public  sector  collective  bargaining.  Specifically,  one 
committee  report  observed  that  an  amendment  to  the 
NIMBA's  "meet  and  confer"  requirement  was  not 
intended  to  replicate  the  same  procedure  for  collective 
bargaining  in  the  private  sector.  (Assem.  Com.  on  State 
Employment,  Retirement,  and  Military  Affairs,  Summary 
of  Major  1968  Legislation  (1967  Reg.  Sess.).)  Whereas 
good  faith  under  the  NLRA  requires  "sincere  attempts  by 
both  sides  to  reach  agreement,"  the  meet  and  confer 
provision  of  the  MMBA  was  intended  primarily  to 
formalize  and  improve  communications  between  the 
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bargaining  parties.  (Assem.  Com.  on  State  Employment, 
Retirement,  and  Military  Affairs,  Summary  of  Major 
1968  Legislation,  p.  4.)  The  County  cites  this  discussion 
as  evidence  that  the  Legislature  did  not  intend  to  import 
all  coEective  bargaining  practices  under  the  NLRA  into 
the  state  law  governing  public  employment  relations.  We 
need  not  resolve  that  question.  Even  if  the  [**1114] 
County's  intei-pretation  is  comect,  it  does  not  follow  that 
the  Legislature  intended  that  California's  courts  and 
regulatory  bodies  ignore  settled  law  under  the  NLRA 
when  interpreting  identical  provisions  in  the  NEVIBA.  On 
the  contrary,  we  have  expressly  approved  of  reference  to 
the  NLRA  and  cases  interpreting  it  for  guidance  in 
construing  our  state's  labor  laws.  {Fire  Fighters  Union  v. 
City  of  Vallejo,  siq^ra,  12  Cal. 3d  at  p.  617.)  Nor  does  it 
follow  that  the  Legislature  intended  to  exempt  public 
employers  from  the  obligation  to  disclose  employee 
contact  information  when  the  statutory  language  and 
legislative  history  of  the  NIMBA  are  completely  silent  on 
the  point. 

Notably,  the  Legislature  has  expressly  approved  the 
disclosure  of  contact  information  for  some  public 
employees.  Section  6254.3  creates  an  exception  to  the 
Calfomia  Public  Records  Act  {§  6250  et  seq.)  for  state, 
school  district,  and  county  ofSce  of  education  employees. 
Under  this  statute,  employees'  home  addresses  and 
telephone  numbers  are  generally  exempt  from  public 
inspection,  except  that  the  information  may  be  disclosed 
to  "an  employee  organization  pursuant  to  regulations  and 
decisions  of  the  [PERB]  ...  ."  {§  6254.3.  svbd.  (a)(3)) 
Accordingly,  although  the  contact  information  for  state 
employees  and  certain  county  and  local  employees  is 
generally  to  be  kept  private  from  the  public  at  large,  the 
Legislature  has  specifically  authorized  its  disclosure  to 
unions  in  accordance  with  PERB  precedent. 

17  The  statute  makes  an  exception  to  this 
exception  for  law  enforcement  employees,  whose 
home  addresses  and  telephone  numbers  are  not  to 
be  disclosed.  {§  6254.3,  svbd.  (a)(3)) 

18  A regulation  implementing  this  provision 
requires  that  the  state  provide  employee  unions 
with  the  home  addresses  of  ail  represented 
employees.  {Cal.  Code  Regs.,  tit.  8,  § 40165) 
Amicus  curiae  California  Department  of 
Personnel  Administration  states  that  it  has 
provided  home  addresses  to  various  employee 
unions  in  accordance  with  section  6254.3  since 
1984. 


[*925] 

In  a related  point,  the  County  asserts  its  conduct  was 
appropriate  under  a local  ordinance.  The  ordinance  states, 
in  relevant  part:  [HN9]  "To  facilitate  negotiations,  the 
county  [***496]  shall  provide  to  certified  employee 
organizations  concerned  the  • published  data  it  regularly 
has  available  concerning  subjects  under  negotiation  ...  ." 
(L.A.  County  Code,  § 5.04.060,  subd.  A.)  The  County 
contends  it  had  no  obligation  to  disclose  addresses  and 
phone  numbers  because  tlrey  were  not  published  and  do 
not  concern  a subject  under  negotiation.  However,  the 
agency  charged  with  enforcing  the  ordinance  concluded 
otherwise.  The  ERCOM  hearing  officer  observed  that  the 
agency  had  never  limited  the  information  to  be  disclosed 
to  the  material  described  in  the  ordinance.  The  ordinance 
simply  describes  a type  of  information  the  County  must 
provide  to  the  union;  it  does  not  purport  to  limit  or 
prohibit  additional  disclosures. 

(7)  In  any  event,  even  if  the  County's  interpretation 
of  the  ordinance  were  correct,  it  would  have  no  effect 
because  [HNIO]  local  rules  cannot  conflict  with  the 
MMBA.  "The  NtMBA  deals  with  a matter  of  statewide 
concern,  and  its  standards  may  not  be  undercut  by 
contradictory  rules  or  procedures  that  would  frustrate  its 
purposes.  [Citations.]  Local  regulation  is  permitted  only 
if  'consistent  with  the  purposes  of  the  MMBA.' 
[Citation.]"  {International  Federation  of  Prof.  & 
Technical  Engineers  v.  City  and  County  of  San  Francisco 
(2000)  79  Cal.App.4th  1300,  1306  [94  Cal  Rptr.  2d 
790])  Thus,  the  ordinance  could  not  absolve  the  County 
of  its  broader  duty  under  the  MMBA  to  provide  the 
information  requested  by  the  union. 

4.  Conclusion 

Consistent  with  PERB's  long-standing  interpretation 
of  the  IVIMBA  and  similar  labor  law  provisions,  SERI's 
request  for  home  addresses  and  phone  numbers  of  the 
County  employees  it  represented  called  for  presumptively 
relevant  information,  The  burden  was  therefore  on  the 
County  to  prove  that  the  contact  information  was  not 
relevant  or  to  supply  adequate  reasons  why  the 
information  could  not  be  supplied.  {San  Diego 
Newspaper  Gidld,  stipra,  548  F.2d  at  p.  867\  see  Modesto 
City  Schools  & High  School  Dist,  supra,  PERB  Dec.  No. 
479  at  p.  10  [burden  is  on  employer  to  show  that 
disclosure  would  violate  a right  of  privacy].)  Because  the 
County  failed  to  do  so,  its  refusal  to  provide  the 
information  [**1115]  violated  the  duty  to  meet  and 
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coafer  in  good  faith.  (§  3505\  see  Golden  Empire,  supra, 
PERB  Dec.  No.  1704-M  at  pp.  6-8;  Bakersfield,  supra, 
PERB  Dec.  No.  1262  atp.  22.) 

B.  Disclosure  Does  Not  Violate  the  Constitutional  Right 
of Privacy 

The  foregoing  analysis  is  based  on  settled  labor  law 
principles.  Whether  California's  constitutional  right  of 
privacy  requires  a different  resolution  is  a novel  question, 
[*926] 

In  1972,  Californians,  by  initiative,  added  an  explicit 
right  to  privacy  in  the  state's  Constitution;  [HNll]  "All 
people  are  by  nature  free  and  independent  and  have 
inalienable  rights.  Among  these  are  enjoying  and 
defending  life  and  liberty,  acquiring,  possessing,  and 
protecting  property,  and  pursuing  and  obtaining  safety, 
happiness,  and  privacy."  (Cal.  Const.,  art.  I,  § 1,  italics 
added.) 

(8)  In  HiU  V.  National  Collegiate  Athletic  Assn. 
(1994)  7 CaUth  1 [26  Cal  Rptr.  2d  834,  865  P.2d  633] 
(Hill),  this  court  established  a framework  for  analyzing 
constitutional  invasion  of  privacy  claims.  [HN12]  An 
actionable  claim  requires  three  essential  elements:  (1)  the 
claimant  must  possess  a legally  protected  privacy  interest 
(id.  at  p.  55);  (2)  the  claimant's  expectation  of  privacy 
must  be  objectively  reasonable  (id.  at  pp.  36-37)-,  and  (3) 
the  invasion  of  privacy  complained  of  must  [***497]  be 
serious  in  both  its  nature  and  scope  (id.  at  p.  37).  If  the 
claimant  establishes  all  three  required  elements,  the 
strength  of  that  privacy  interest  is  balanced  against 
countervailing  interests.  (Id.  at  pp.  37-38.)  In  general,  the 
court  should  not  proceed  to  balancing  unless  a 
satisfactory  threshold  showing  is  made.  A defendant  is 
entitled  to  prevail  if  it  negates  any  of  the  three  required 
elements.  (Id.  at  p.  40',  see  Pioneer  Electronics,  supra,  40 
Cal.  4th  at  p.  373.)  A defendant  can  also  prevail  at  the 
balancing  stage.  An  otherwise  actionable  invasion  of 
privacy  may  be  legally  justified  if  it  substantively  furthers 
one  or  more  legitimate  competing  interests.  (Hill,  at  p. 
40.)  Conversely,  the  invasion  may  be  unjustified  if  the 
claimant  can  point  to  "feasible  and  effective  alternatives" 
with  "a  lesser  impact  on  privacy  interests."  (Ibid] 

The  question  in  Hill  was  whether  California 
Constitution,  article  I,  section  1 supports  a cause  of 
action  for  invasion  of  privacy,  Here,  the  question  is 
somewhat  different.  The  County  claims  it  is  obligated  to 
assert  employees'  privacy  rights  and  that  this  obligation 


relieves  it  of  any  duty  to  honor  the  union's  requests. 
Nevertheless,  Hill  provides  a useful  framework  for 
examining  how  competing  interests  are  managed  in  the 
privacy  context. 

[EIN13]  (9)  "[I]n  applying  the  Hill  balancing  test, 
tiial  courts  necessarily  have  broad  discretion  to  weigh 
and  balance  the  competing  interests.  (Hill,  s-iipra,  7 
Cal.4th  at  pp.  37-38.)"  (Pioneer  Electronics,  supra,  40 
Cal. 4th  at p.  371.)  The  tiial  court  here  found  that  County 
employees  who  are  not  union  members  have  a substantial 
interest  in  maintaining  the  privacy  of  their  home 
addresses  and  telephone  numbers.  The  court  gave  this 
interest  additional  weight  because  the  employees  had 
exercised  their  constitutional  right  not  to  associate  with 
the  union.  However,  on  balance,  the  court  concluded 
SEIU's  interest  in  contacting  the  employees  it  represents 
"significantly  outweighs"  nonmembers'  interest  in 
preventing  disclosure  of  the  information.  After  examining 
each  of  the  Hill  factors,  we  agree  with  the  trial  court  that 
disclosui'e  was  required.  [*927] 

1 . Legally  Protected  Privacy  Interest 

[HN14]  (10)  Legally  recognized  privacy  interests 
include  "interests  in  precluding  the  dissemination  or 
misuse  of  sensitive  and  confidential  information,"  which 
Hill  described  under  the  umbrella  term  " 'informational 
privacy.'  " (Hill,  supra,  7 Cal.4th  at  p.  55.)  The  parties 
agree  that  County  employees  have  a legally  protected 
privacy  interest  in  their  home  addresses  and  telephone 
numbers.  "Courts  have  frequently  recognized  that 
individuals  have  a substantial  interest  in  the  privacy  of 
their  home.  [Citations.]"  (Planned  Parenthood  [**1116] 
Golden  Gate  v.  Superior  Court  (2000)  83  Cal.App.4th 
347,  359  [99  Cal  Rpti-.  2d  627].)  In  particular,  the 
"privacy  interest  in  avoiding  unwanted  communication" 
is  stronger  in  the  context  of  an  individual's  home  than  in  a 
more  pubhc  setting.  (Elill  v,  Colorado  (2000)  530  U.S. 
703,  716  [147  L.  Ed.  2d  597,  120  S.  Ct.  2480].) 
Accordingly,  home  contact  information  is  generally 
considered  private.  The  next  question  is  whether 
nonmember  employees  could  reasonably  expect  that  their 
contact  information  would  be  shielded  finm  the  union. 

2.  Reasonable,  Although  Reduced,  Expectation  of  Privacy 

[HN15]  (11)  "A  'reasonable'  expectation  of  privacy  is 
an  objective  entitlement  founded  on  [***498]  broadly 
based  and  widely  accepted  community  norms."  (HiU, 
supra,  7 Cal. 4th  at  p.  37.)  The  reasonableness  of  a 
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privacy  expectatiou  depends  on  the  surrounding  context. 
We  have  stressed  that  "customs,  practices,  and  physical 
settings  suiTounding  particular  activities  may  create  or 
inhibit  reasonable  expectations  of  privacy."  {Id.  atp.  36.) 

The  practice  followed  for  many  years  in  Los  Angeles 
County  contributed  to  a reasonable  expectation  of 
privacy,  The  County  employs  approximately  55,000 
people.'  Of  this  group,  14,500  employees  have  chosen  not 
to  join  the  union.  Throughout  the  decades  that  SEIU  has 
been  the  exclusive  bargaining  representative  of  these 
employees,  the  County  has  not  given  their  home  contact 
infoimation  to  the  union.  Since  1994,  the  County  and 
SEIU  have  used  ERCOM,  or  a third  party  clearinghouse, 
to  mail  Hudson  notices  to  nonmember  employees.  It  is 
undisputed  that  the  County  has  never  disclosed  the 
employees'  home  addresses  or  telephone  numbers  to  the 
union.  Considering  this  long-standing  and  consistent 
practice,  it  was  reasonable  for  nonmember  employees  to 
expect  that  the  County  would  continue  to  keep  then  home 
contact  information  private, 

(12)  Nonmember  employees  gave  their  home 
addresses  and  telephone  numbers  to  the  County  for  the 
limited  purpose  of  securing  employment.  [HN16]  A Job 
applicant  who  provides  personal  information  to  a 
prospective  employer  can  reasonably  expect  that  the 
employer  will  not  divulge  the  information  outside  [*928] 
the  entity  except  in  very  limited  circumstances.  For 
example,  various  laws  require  employers  to  disclose 
information  to  governmental  agencies,  such  as  the 
Internal  Revenue  Service  and  Socia]_  Security 
Administration,  and  disclosure  may  also  be  necessary  for 
banks  or  insurance  companies  to  provide  employee 
benefits.  (See  Belaire-West  Landscape,  Inc.  v.  Superior 
Court  (2007)  149  Cal.App.4th  554,  561  [57  Cal.  Rptr.  3d 
197]  {Belaire-West).)  But  beyond  these  required 
disclosures,  it  is  reasonable  for  employees  to  expect  that 
their  home  contact  information  will  remain  private  "in 
light  of  employers'  usual  confidentiality  customs  and 
practices,"  {Ibid.)  The  County  followed  its  long-standing 
custom  and  practice  when  it  refrained  from  disclosing  the 
home  addresses  and  telephone  numbers  of  nonunion 
employees. 

Moreover,  as  the  trial  court  observed,  employees 
who  exercised  their  right  not  to  associate  with  the  union 
have  a somewhat  enhanced  privacy  expectation.  The 
record  reflects  that  just  over  half  of  the  approximately 
14,500  nonmember  employees  voluntarily  gave  home 


contact  infoimation  to  SEIU  when  completing  their 
annual  Hudson  notice  foims.  The  remaining  7,222 
nonmember  employees  chose  not  to  disclose  this 
infoimation,  although  in  most  cases  they  had  numerous 
oppoitunities  to  do  so. 

Both  courts  below  determined  that.  County 
employees  had  a reasonable  expectation  of  privacy  in 
their  home  addresses  and  phone  numbers.  For  the  reasons 
discussed,  we  agree.  However,  we  note  that  the 
reasonableness  of  this  expectation  was  somewhat  reduced 
in  hght  of  the  common  practice  of  other  public  employers 
to  give  unions  this  information. 

Custom  and  practice  can  reduce  reasonable 
expectations  of  privacy  in  infoimation  typically 
considered  even  more  sensitive  than  addresses  and  phone 
numbers.  In  Intemational  Federation  of  Professional  & 
Technical  Engineers,  Local  21,  AFL-CIO  v.  Superior 
Court  (2007)  42  Cal.4th  319,  327  [64  Cal.  Rptr.  3d  693, 
165  P.3d  488]  {IFPTK),  a group  [**1117]  of  reporters 
filed  a California  Public  Records  Act  {§  6250  et  seq.) 
request  for  the  names.  Job  titles,  and  gross  salaries  of  City 
of  Oakland  employees  [***499]  earning  over  S 100,000, 
We  acknowledged  that  "many  individuals,  including 
public  employees,  may  be  uncomfortable  with  the 
prospect  of  others  knowing  their  salary  and  .,,  would 
share  that  infoimation  only  on  a selective  basis,  even 
within  the  workplace."  {IFPTE,  at  p.  331.)  We  also 
acknowledged  that  public  disclosure  of  salary 
infoimation  could  cause  discomfort  and  embarrassment. 
{Ibid)  Nonetheless,  we  concluded  the  city's  employees 
lacked  a reasonable  expectation  of  privacy  in  light  of  the 
Attorney  General's  long-standing  opinion  that 
government  payroll  information  is  public,  the  widespread 
practice  of  state  and  local  governments  to  disclose  this 
information,  and  the  strong  public  policy  favoring 
transparency  in  government.  {IFPTE,  at  pp.  331-332, 
338.)  [*929] 

As  in  IFPTE,  disclosure  of  employees'  home  contact 
information  to  their  union  " 'is  overwhelmingly  the  norm.' 
" {IFPTE,  supra,  42  Cal.4th  at  p.  332.)  For  nearly  50 
years,  private  employers  have  been  required  to  disclose 
contact  information  to  employees'  unions.  (See 
Prudential,  supra,  412  F.2d  at  p.  84\  Excelsior 
Undei-wear,  Inc.,  supra,  56  N.L.R.B.  at  p.  1241.)  Based 
on  these  federal  precedents,  we  remarked  almost  30  years 
ago  that  requiring  employers  to  furnish  Lists  of  employee 
names  aird  addresses  to  facilitate  communication  -with  'a 
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union  "is  hardly  novel  in  the  arena  of  labor  relations." 
{Carian  v.  Agriailhiral  Labor  Relations  £d,  supra,  36 
Cal. 3d  at  p.  665.)  As  discussed,  PERB  has  held  that  the 
same  disclosure  lules  apply  to  public  employment  under 
vanous  California  labor  statutes,  including  the  MlvlBA. 
(See  Golden  Empire,  supra,  PERB  Dec.  No.  1704-M,  at 
pp.  6-8;  Bakersjield,  supra,  PERB  Dec.  No,  1262,  at  p. 
22.)  Thus,  when  the  information  is  requested,  established 
precedent  requires  that  all  private  employers  and  most 
public  employers  provide  unions  with  contact 
information  for  all  employees  in  the  represented 
bargaining  unit.  Although  we  have  concluded  that,  on 
balance,  it  was  reasonable  for  County  employees  to 
expect  that  their  infoimation  would  not  be  disclosed  to 
SEIU  because  of  the  long-standing  practice  in  Los 
Angeles  County,  the  reasonableness  of  this  privacy 
expectation  was  reduced  in  light  of  the  widespread, 
settled  rules  requiring  disclosure  elsewhere.  (See  Pioneer 
Electronics,  supra,  40  Cal. 4th  at p.  372  [customers  who 
had  given  their  contact  information  to  a manufacturer  in 
connection  with  a product  complaint  had  a "reduced" 
expectation  of  privacy].) 

3 . Serious  Invasion  of  Piivacy 

[HN17]  (13)  "Actionable  invasions  of  privacy  must 
be  sufficiently  serious  in  their  nature,  scope,  and  actual  or 
potential  impact  to  constitute  an  egregious  breach  of  the 
social  norms  underlying  the  privacy  right."  {Hill,  supra,  7 
Cal. 4th  at  p.  37)  The  disclosure  contemplated  in  this 
case  was  more  than  trivial.  It  rose  to  the  level  of  a 
"serious"  invasion  of  privacy  under  Hill. 

In  Dept,  of  Defense,  supra,  510  US.  487,  the 
Supreme  Court  considered  a union  request  similar  to  the 
one  SEIU  makes  here.  The  court  observed;  "Perhaps 
some  of  these  individuals  have  failed  to  join  the  union 
that  represents  them  due  to  lack  of  familiarity  with  the 
union  or  its  services.  Others  may  be  opposed  to  their 
union  or  to  unionism  in  general  on  practical  or 
ideological  grounds.  Whatever  the  reason  that  these 
employees  have  chosen  not  to  become  members  of  the 
union  or  to  provide  the  union  with  their  addresses, 
however,  it  is  clear  that  they  have  some  nontrivial  privacy 
interest  in  [***500]  nondisclosure,  and  in  avoiding  the 
influx  of  union-related  mail,  and,  perhaps,  union-related 
telephone  calls  or  visits,  that  would  follow  disclosure," 
{Id.  at  pp.  500-501,  fn.  & italics  omitted.)  [*930] 

In  Pioneer  Electronics,  supra,  40  Cal.  4th  at  pages 
372-373,  we  found  that  disclosure  of  customer  contact 


information  to  a class  action  plaintiff  would  not  impose  a 
serious  [*931]  invasion  of  privacy.  There,  however,  the 
customers  had  already  disclosed  their  contact  infoimation 
to  the  manufacturer  when  complaining  about  an 
[**1 118]  allegedly  defective  product.  The  question  was 
whether  a second  disclosure  of  that  infoimation  to  a class 
action  plaintiff  asserting  the  same  complaint  would 
constitute  a serious  invasion  of  privacy.  {Ibid.)  In  finding 
it  would  not,  we  observed  that  the  lules  of  civil  discovery 
generally  pennit  plaintiffs  to  discover  contact  information 
for  potential  class  members  in  order  to  identify  additional 
parties  who  might  assist  in  prosecuting  the  case.  {Id.  at  p. 
373.)  Courts  of  Appeal  have  regularly  allowed  the  release 
of  contact  information  sought  in  class  action  discovery. 
(See,  e.g..  Crab  Addison,  Inc.  v.  Superior  Court  (2008) 
169  Cal.App.4th  958,  974  [87  Cal  Rptr.  3d  400]]  Lee  v. 
Dynamex,  Inc.  (2008)  166  Cal.App.4th- 1325,  1336-1338 
[83  Cal.  Rptr.  3d  241]\  Alch  v.  Superior  Court  (2008) 
165  Cal.App.4th  1412, 1426-1427  [82  CaJ.Rptr.  3d  470]] 
Puerto  V.  Superior  Court  (2008)  158  Cal.App.4th  1242, 
1245  [70  Cal.  Rpt)\  3d  701]]  Belaire-West,  supra,  149 
Cal.App.4th  at  p.  562.)  Indeed,  "it  is  only  under  unusual 
circumstances  that  the  courts  restrict  discovery  of 
nonparty  witnesses'  residential  contact . information." 
{Puerto  V.  Superior  Court,  supra,  158  Cal.App.4th  at  p. 
1254.)  The  context  here  is  different.  The  party  seeking 
the  information  is  a union  the  employees  have  chosen  not 
to  join  and  have  declined  in  the  past  to  give  theu  contact 
information.  Under  these  circumstances,  disclosure  to  the 
union  would  create  a more  significant  invasion  of  privacy 
than  disclosure  in  the  class  action  context. 

Moreover,  the  release  of  contact  information 
contemplated  in  Pioneer  Electronics  would  have 
occmred  only  after  .the  customers  had  been  given  notice 
of  the  proposed  disclosure  and  an  opportunity  to  object. 
{Pioneer  Electi'onics,  sup}-a,  40  Cal. 4th  at  pp.  372-373.) 
These  protections  mitigated  any  privacy  invasion  caused 
by  the  disclosure. 

4.  Balancing  of  Interests  Favors  Disclosure 

(14)  Because  the  County  made  a sufficient  showing 
on  the  essential  elements  of  a privacy  claim,  we  next 
consider  wlqether  the  invasion  of  privacy  is  justified 
because  it  would  further  a substantial  countervaiLmg 
interest.  (See  Hill,  siq>ra,  7 Cal.  4th  at  p.  40.)  [HN'18] 
"Invasion  of  a privacy  interest  is.  not  a violation  of  the 
state  constitutional  right  to  privacy  if  the  invasion  is 
justified  by  a competing  interest.  Legitimate  interests 
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derive  from  the  legally  authorized  and  socially  beneficial 
activities  of  government  and  private  entities.  Their 
relative  importance  is  detemiined  by  their  proximity  to 
the  central  functions  of  a particular  public  or  pidvate 
enterprise.  Conduct  alleged  to  be  an  invasion  of  privacy 
is  to  be  evaluated  based  on  the  extent  to  which  it  furthers 
legitimate  and  important  competing  interests."  {Id.  at  p. 
38.)  Here,  the  balance  favors  disclosure. 

SEIU's  interest  in  obtaining  residential  contact 
information  for  all  employees  it  represents  is  both 
legitimate  and  important.  As  discussed,  a union  elected  as 
an  [***501]  exclusive  bargaining  agent  owes  a duty  of 
fair  representation  to  ad  employees  in  the  bargaining  unit 
it  represents,  including  employees  who  are  not  union 
members.  (See  Jones  v.  OmnitJ-ans,  supra,  125 
Cal.App.4th  atp.  283.) 

[HN19]  (35)  A union  breaches  the  duty  of 
representation  if  it  fails  to  inform  employees  about  the 
status  of  negotiations  {Kem  High  Faculty  Assn. 
CTA/NEA  (2006)  PERB  Dec.  No.  1 834)  or  changes  in  the 
contractual  terms  of  their  employment  {Teamsters  Local 
896  ■ (Anheuser-Busch)  (1986)  280  N.L.R.B.  565,  575). 
Because  the  union's  duty  extends  to  aU  employees  in  the 
bargaining  unit,  regardless  of  union  membership,  the 
union  must  have  the  means  of  communicating  with  all 
employees  on  these  important  topics.  In  addition,  a union 
must  give  nonmembers  an  opportunity  to  express  their 
views  on  bargaining  matters,  even  if  these  employees  do 
not  have  a vote.  {El  Centro  Elementary  Teachers  Assn. 
(1982)  PERB  Dec.  No.  232.)  Direct  communication 
between  unions  and  all  bargaining  unit  employees  is 
essential  to  ensure  that  nonmembers'  opinions  are  heard. 
Finally,  as  discussed,  every  year  the  union  must  send 
Hudson  notices  to  all  employees  explaining  how  their 
dues  are  used.  {Hudson,  supra,  475  U.S.  292.)  [**1119] 
The  obligation  to  send  Hudson  notices  falls  on  the  union, 
not  the  employer,  and  a union  commits  an  unfair  business 
practice  if  it  collects  an  agency  fee  without  providing  a 
proper  notice.  {UPTE,  CWA  Local  9119  (2005)  PERB 
Dec.  No.  1784-H;  see  Knight  v.  Kenai  Peninsula 
Borough  School  Dist  (9th  Cir.  1997)  131  F.3d  807,  817 
[employer  has  no  duty  to  ensure  adequacy  of  union's 
Hudson  notice].) 

Giving  SEIU  this  contact  information  will  not  coerce 
employees  into  joining  the  union.  An  employee  who 
chooses  not  to  join  a union  stiU  enjoys  the  benefits  of 
union  representation.  "[Tjhere  is  a clear  distinction 


between  union  membership  and  majority  support  for 
collective  bargaining  representatives."  {N.L.R.B.  v. 
Wallldll  Valley  General  Hospital  (3d  Cir.  1989)  866  F.2d 
632,  637.) 

Moreover,  as  several  decisions  on  this  subject  have 
noted,  alternative  means  for  unions  to  communicate  with 
nonmembers  ■ are  often  inadequate.  Bulletin  board 
postings  may  not  meaningfully  convey  lengthy  or 
complex  [*932]  information,  and  employers  often 
monitor  the  materials  posted.  {Prudential,  supra,  412 
F.2d  at  pp.  81-82.)  A posting  provides  only  one-way 
communication  and  is  not  an  avenue  for  unions  to  receive 
employees'  views.  {Id.  at  p.  82.)  Other  alternatives,  such 
as  union  meetings  and  worksite  visits  by  union 
representatives,  are  inefficient  and  ineffective  means  of 
communicating  with  large  and  dispersed  groups  of 
employees.  (See  Golden  Empire,  supra,  PERB  Dec.  No. 
1704-M,  atp.  7.) 

In  contrast,  the  privacy  intrusion  occasioned  by 
disclosure  of  contact  information  to  the  union  is  reduced. 
As  discussed.  County  employees'  expectation  of  privacy 
is  undennined  by  the  common  practice  of  disclosure  in 
other  settings.  For  decades,  the  NLRB  has  required 
private  employers  to  furnish  unions  with  employees' 
home  contact  information  (see,  e.g.,  Prudential,  supra, 
412  F.2d  at  p.  84),  and  PERB  has  required  most 
California  public  employers  to  make  the  same  disclosure 
(see,  e;g..  Golden  Empire,  supra,  PERB  Dec.  No. 
1704-M,  at  pp.  6-8).  The  invasion  of  nonmember 
employees'  privacy,  while  sufficiently  serious  to  pass 
muster  under  the  Hill  test,  is  also  comparatively  mild. 
Nonmember  employees  may  experience  increased 
contact  with  the  union  by  mail  or  other  means  (see  Dept, 
of  Defense,  supra,  510  U.S.  at  pp.  500-501),  but  there  is 
no  evidence  SERJ  has  ever  [***502]  engaged  in  any 
harassment  of  a nonmember.  If  harassment  is  a concern, 
employers  may  bargain  for,  or  ERCOM  may  adopt, 
procedures  that  allow  nonmembers  to  opt  out  and  prevent 
disclosure  of  their  contact  information.  (Cf  § 6254.3, 
subd.  (b)  [allowing  certain  employees  to  prevent 
disclosure  of  contact  information  by  written  request].) 
Although  we  have  concluded  that  a balancing  of  interests 
generally  favors  disclosure,  this  balance  might,  in  some 
cases,  tip  in  favor  of  privacy  when  an  individual 
employee  objects  and  demands  that  home  contact 
information  be  withheld. 

C,  Court  May  Not  Impose  Procedural  Safeguards  in  a 
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Mandate  Proceeding 

A'  final  question  raised  by  the  Court  of  Appeal's 
decision  is  the  availability  of  what  it  termed  "procedural 
safeguards,"  giving  employees  the  ability  to  object  and 
prevent  disclosure.  The  court  below  imposed  a notice  and 
opt-out  procedure  without  balancing,  or  even  considering, 
the  union's  interests  in  obtaining  the  requested 
information.  In  creating  this  procedure,  the  court 
expressly  ignored  labor  decisions  finding  that  unions  are 
entitled  to  contact  information  and  instead  likened  this 
case  to  the  discovery  of  third  party  information  in  the 
class  action  context.  Bonnwing  from  Pioneer 
Electronics,  supra,  40  Cal. 4th  360,  and  other  class  action 
cases,  the  Court  of  Appeal  held  that  nonmember 
employees  had  to  be  given  notice  and  an  opportunity  to 
object  before  the  County  disclosed  their  contact 
information  to  SEIU.  [*933] 

(16)  The  parties  here  agi'ee  that  the  Court  of  Appeal 
overstepped  its  authority  by  ordering  them  to  implement 
specific  notice  and  opt-out  procedures.  [HN20]  Code  of , 
Civil  Procedure  section  1094.5,  subdivision  (f)  expressly 
limits  the  remedies  a court  may  order  when  reviewing 
administrative  orders  and  decisions.  The  court  can  deny 
the  writ  or  grant  it  and  set  aside  the  decision.  If  it  sets 
aside  the  decision,  the  court  can  order  the  [**1120] 
agency  to  take  further  action,  but  it  cannot  "limit  or 
control  in  any  way  the  discretion  legally  vested  in"  the 
agency,  [Code  Civ.  Proc.,  § 1094.5,  subd.  (f))  Here, 
rather  than  simply  setting  aside  ERCOM's  decision,  the 
Court  of  Appeal  directed  the  trial  court  to  order:  (1)  that 
the  County  and  SEIU  meet  and  confer  on  a proposed 
notice  for  the  trial  court's  review  and  approval;  and  (2) 
that  the  County  send  the  approved  notice  to  all 
nonmember  employees.  This  disposition  exceeded  the 
comfs  codified  authority  because  it  stripped  ERCOM  of 
all  discretion  regarding  the  manner  of  disclosure.  Further, 
implementation  of  the  order  would  have  required 
ERCOM  to  create  new  administrative  procedures  for 
resolving  disputes  over  notice  and  opt-out  rights. 

Although  the  Court  of  Appeal  exceeded  its  authority 
by  imposing  a notice  and  opt-out  requirement,  other 


avenues  for  implementing  privacy  safeguards  are 
available.  Employers  like  the  County  remain  free  to 
bargain  for  a notice  and  opt-out  procedure  in  negotiating 
collective  bargaining  agi-eeraents  with  employee  unions. 
Public  employers  can  also  draft  employment  contracts 
that  will  notify  employees  their  home  contact  information 
is  subject  to  disclosure  to  the  union  and  peimit  employees 
to  request  nondisclosure.  Finally,  nothing  in  the  relevant 
statutes  or  case  law  appears  to  prohibit  agencies'  such  as 
PERB  or  ERCOM  from  developing  notice  and  opt-out 
procedures  that  would  allow  employees  .to  preserve  the 
confidentiality  of  their  home  addresses  and  telephone 
numbers. 

19  Such  procedures  have  been  developed  in 
other  public  employment  settings.  For  example, 
employees  covered  by  the  California  Public 
Records  Act  can  prevent  release  of  their  home 
addresses  and  telephone  numbers  by  stating  their 
objection  in  writing  that  they  do  not  want  this 
infoimation  disclosed  to  the  union.  {§  6254.3, 
subd.  (b)\  see  Golden  Empire,  supra,  PERB  Dec. 
No,  1704-M,  at  p.  5;  State  Center  Community 
College  Dist  (2001)  PERB  Dec,  No.  1471,  at  p, 
5.) 

[***503]  D.  Conclusion 

(17)  Long-standing  case  law  and  public  pohey 
support  direct  communication  between  unions  and  the 
employees  they  represent.  On  balance,  we  conclude 
SEIU's  interest  in  communicating  with  all  County 
employees  significantly  outweighs  nonmembers'  interest 
in  preserving  the  privacy  of  their  contact  infonnation. 
[*934] 

m.  DISPOSITION 

The  Court  of  Appeal's  decision  is  reversed.  The 
matter  is  remanded  for  entry  of  judgment  denying  the 
County's  petition  for  writ  of  mandate. 

Cantil-Sakauye,  C.  J.,  Kermard,  J,,  Baxter.  J,, 
Werdegar,  J.,  Chin  J.,  and  Liu,  J.,  concurred. 
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LexisNexis(R)  Headnotes 


Criminal  Law  & Procedure  > luvenile  Offenders  > 
Juvenile  Proceedings  > Preliminary  Proceedings 
Family  Law  > Delinquency  & Dependency  > 
Delinquency  Proceedings 

[HNl]  Although  juvenile  delinquency  proceedings  have 
been  called  quasi-crirninal,  they  are  fundamentally 
different  from  adult  criminal  proceedings  and  require  that 
a balance  be  struck  between  the  informality  and 
flexibihty  necessary  in  Juvenile  proceedings  and  attention 
to  the  juvenile's  constitutional  rights.  One  important 
difference  between  juvenile  delinquency  and  adult 


criminal  proceedings  is  the  speed  with  which  juvenile 
proceedings  must  begin  and  progress.  Much  must  be 
completed  in  a narrow  timeframe.  When  there  is 
reasonable  cause  to  believe  a minor  has  violated  a law 
defining  a crime,  law  enforcement  may  take  the  minor 
into  temporary  custody,  Welf  & Inst.  Code,  §§  602,  siibd. 
(a),  625,  siibd.  (a).  If  the  minor  is  detained,  law 
enforcement  must  deliver  the  minor  without  unnecessary 
delay  to  the  probation  officer  in  an  appropriate  county 
pursuant  to  Welf.  & Inst.  Code,  §§  626,  svbd.  (d),  626.5, 
siibd.  (b),  and  provide  the  probation  officer  with  incident 
reports  pursuant  to  Welf.  & Inst.  Code,  §§  626,  siibd.  (c), 
626.5,  siibd.  (a). 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Preliminary  Proceedings 
Family  Law  > Delinquency  & Dependency  > 
Delinquency  Proceedings 

[HN2]  A probation  officer  must  immediately  investigate 
the  circumstances  of  a minor  and  the  facts  suiTOunding 
his  or  her  being  taken  into  custody  and  determine  if 
continued  detention  is  necessary.  Welf.  & Inst.  Code,  § 
628,  siibd.  (a).  If  the  probation  officer  determines  that  the 
minor  is  already  a ward  of  the  juvenile  court,  the  officer 
can  file  a Welf  & Inst  Code,  § 777,  notice.  § 777,  siibds. 
(a),  (b).  If  the  minor  is  not  a ward  and  the  probation 
officer  determines  that  delinquency  proceedings  should 
be  initiated,  the  officer  refers  the  matter  to  a prosecuting 
attorney  for  the  filing  of  a Welf  & Inst  Code,  § 602, 
petition.  Welf.  & Inst  Code,  §§  630,  650,  653.5,  siibd.  (b) 
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. If  a ^ 777  notice  or  § 602  petition  is  not  filed  within  48 
hours  (excluding  noncourt  days)  after  the  minor  was 
taken  into  custody,  the  minor  must  be  released.  Welf.  & 
Inst.  Code,  § 63  J,  siibd.  (a)\  Cal.  Rules  of  Court,  rule 
5.752(b).  A detention  hearing  must  be  held  by  the  next 
judicial  day  after  a petition  or  notice  is  filed.  Welf  & Inst. 
Code,  § 632,  svbd.  (a).  At  the  detention  hearing,  the  court 
reviews  the  probation  officer's  report  to  determine 
whetlier  continued  detention  of  the  minor  is  necessary. 
Welf.  & Inst.  Code,  § 636]  Cal.  Rules  of  Court,  rule 
5.760. 

Criminal  Law  &.  Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Adjudication 
Family  La^v  > Delinquency  Dependency  > 
Delinquency  Proceedings 

[HN3]  The  next  step  following  a Welf  & Inst.  Code,  § 
602,  petition  is  the  jurisdictional  hearing,  at  which  the 
court  decides  whether  a crime  has  been  committed.  Welf 
& Inst.  Code,  § 701.  Offenses  alleged  in  the  § 602 
petition  must  be  proven  trae  beyond  a reasonable  doubt 
and  be  supported  by  evidence  legally  admissible  in  the 
trial  of  criminal  cases.  § 701.  If  the  minor  is  detained,  the 
jurisdictional  hearing  must  be  held  within  15  judicial 
days  after  the  detention  order.  Welf.  & Inst.  Code,  § 657, 
subd.  (a)(1).  The  minor  may  admit  the  allegations  in  the  § 
602  petition  at  the  detention  hearing  and  waive  further 
jurisdictional  proceedings.  § 657,  subd.  (b). 

Criminal  Law  & Procedure  > Jm’enile  Offenders  > 
Juvenile  Proceedmgs  > Disposition 
Family  Law  > Delinquejicy  & Depe?idency  > 
Delinquency  Proceeding^ 

[HN4]  Once  jurisdiction  on  a Welf.  & Inst.  Code,  § 602, 
petition  is  established,  the  case  proceeds  to  a 
dispositional  hearing.  At  this  hearing,  the  court  considers 
the  probation  officer's  social  study  and  other  evidence  to 
determine  an  appropriate  disposition.  Welf.  & Inst.  Code, 
§ 706.  In  reaching  a disposition,  the  court  considers  (1) 
the  minor's  age,  (2)  the  circumstances  and  gravity  of  the 
offense,  and  (3)  the  minor's  previous  delinquent  history. 
Welf.  & Inst.  Code,  § 725.5.  The  court  may  place  the 
minor  on  probation,  with  or  without  declaring  the  minor  a 
ward  of  the  court,  or  it  may  declare  the  minor  a ward  and 
order  appropriate  treatment  and  placement.  Welf.  & Inst. 
Code,  §§  725,  726.  Placement  options  include  the  home 
of  a relative  or  extended  family  member;  a suitable 
licensed  community  care  facility  or  foster  home;  juvenile 
hall;  a ranch,  camp  or  forestry  camp;  and,  the  most 


restrictive  setting,  the  Department  of  Corrections  and 
Rehabilitation,  Division  of  Juvenile  Facilities.  Welf  & 
Inst.  Code,  §§  727,  subd.  (a),  730,  subd.  (a),  731,  subd. 
(a)(4).  The  court  can  also  set  aside  the  jurisdictional 
findings  and  dismiss  the  petition  if  it  finds  that  the 
interests  of  justice  and  the  welfare  of  the  minor  require  a 
dismissal,  or  if  it  finds  that  the  minor  is  not  in  need  of 
heatment  or  rehabilitation.  Welf.  & Inst.  Code,  § 782. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Disposition 
Family  Law  > Delmqiiency  & Dependency  > 
Delinquency  Proceedings 

[HN5]  The  commitment  Limitation  in  Welf  & Inst.  Code, 
§ 733,  subd.  (c),  provides  that  a juvenile  ward  may  not  be 
committed  to  the  Department  of  Corrections  and 
Rehabilitation,  Division  of  Juvenile  Facilities  (DJF)  if  the 
ward  has  been  or  is  adjudged  a ward  of  the  court  pursuant 
to  Welf.  & Inst.  Code,  § 602,  and  the  most  recent  offense 
alleged  in  any  petition  and  admitted  or  found  to  be  true 
by  the  court  is  not  described  in  Welf.  & Inst  Code,  § 707, 
subd.  (b)  (violent  felony  offenses),  or  of  Pen.  Code,  § 
290.008,  subd.  (c)  (sex  offenses).  Thus,  a DJF 
commitment  must  be  based  on  a recent  violent  offense  or 
sex  crime  adjudicated  in  a delinquency  petition.  It  cannot 
be  ordered  based  on  a past  offense  in  the  ward's  juvenile 
record  if  the  ward's  most  recent  offense  does  not  qualify. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Disposition 
Family  Law  > Delinquency  & Dependency  > 
Delinquency  Proceedmgs 

[HN6]  Because  the  commitment  limitation  in  Welf.  & 
Inst.  Code,  § 733,  subd.  (c),  depends  on  the  nature  of  the 
most  recent  offerlse  alleged  ha  any  petition,  the  statute 
does  not  bar  Department  of  Coixections  and 
Rehabilitation,  Division  of  Juvenile  Facilities 
commitments  imposed  for  probation  violations  on 
qualifying  offenses.  A probation  violation  procedure  is 
initiated  under  Welf.  & Inst.  Code,  § 777,  by  the  filing  of 
a notice,  not  a petition.  A probation  violation  proceeding 
involves  a different  standard  of  proof  than  a Welf  & Inst 
Code,  § 602,  proceeding,  and  it  does  not  result  in  the 
charging  or  adjudication  of  a criminal  offense,  even  if  the 
conduct  alleged  is  criminal.  Moreover,  if  a violation  is 
established,  the  most  restrictive  placement  the  court  can 
impose  is  the  maximum  term  of  confinement  on  the 
original  offense  for  which  the  ward  was  placed  on 
probation. 
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Criminal  Law  & Procedure  > Jin>enile  Offenders  > 
Jicvenile  Proceedings  > Pretrial  Motions 
[HN7]  See  Welf  & Inst.  Code,  § 782. 

Goyermnenis  > Legislation  > Interpretation 
[HNS]  A court's  fundamental  task  in  construing  a statute 
is  to  ascertain  the  Legislature's  intent  and  effectuate  the 
law's  pui-pose.  The  court  begins  its  inquiiy  by  examining 
the  statute's  words,  giving  them  a plain  and  connnonsense 
meaning.  In  doing  so,  however,  the  court  does  not 
consider  the  statutory  language  in  isolation.  Rather,  the 
court  looks  to  the  entire  substance  of  the  statute  in  order 
to  determine  the  scope  and  purpose  of  the  provision.  That 
is,  the  court  construes  the  words  in  question  in  context, 
keeping  in  mind  the  nature  and  obvious  purpose  of  the 
statute.  The  court  must  harmonize  the  various  parts  of  a 
statutory  enactment  by  consideidng  the  particular  clause 
or  section  in  the  context  of  the  statutory  framework  as  a 
whole.  The  couii  must  also  avoid  a consrtuction  that 
would  produce  absiu'd  consequences,  which  courts 
presume  the  Legislature  did  not  intend. 

Governments  > Legislation  > Interpretation 
[HN9]  When  the  Legislahue  intends  for  a statute  to 
prevail  over  all  contrary  law,  it  typically  signals  this 
intent  by  using  phrases  like  "notwithstanding  any  other 
law"  or  "notwithstanding  other  provisions  of  law." 

Governments  > Legislation  > Interpretation 
[HNIO]  The  Legislature  is  presumed  to  be  aware  of  all 
laws  in  existence  when  it  passes  or  amends  a statute.  The 
failme  of  the  Legislature  to  change  the  law  in  a particular 
respect  when  the  subject  is  generally  before  it  and 
changes  in  other  respects  are  made  is  indicative  of  an 
intent  to  leave  the  law  as  it  stands  in  the  aspects  not 
amended. 

Governments  > Legislation  > Effect  & Operation  > 
Amendments 

Governments  > Legislation  > Interpretation 
[HNll]  An  implied  amendment  is  an  act  that  creates  an 
addition,  omission,  modification  or  substitution  and 
changes  the  scope  or  effect  of  an  existing  statute. 
Amendments  by  implication  are  disfavored  and  should  be 
employed  fiugally,  and  only  where  the  later-enacted 
statute  creates  such  a conflict  with  existing  law  that  there 
is  no  rational  basis  for  harmonizing  the  two  statutes,  such 


as  where  they  are  irreconcilable,  clearly  repugnant,  and 
so  inconsistent  that  the  two  cannot  have  concurrent 
operation. 

Governments  > Legislation  > Interpretation 
[HN12]  The  principle  that  a specific  stadite  prevails  over 
a general  one  applies  only  when  the  two  sections  cannot 
be  reconciled.  If  a court  can  reasonably  harmonize  two 
statutes  deahng  with  the  same  subject,  then  the  court 
must  give  concurrent  effect  to  both,  even  though  one  is 
specific  and  the  other  general.  The  courts  are  bound,  if 
possible,  to  maintain  the  integrity  of  both  statutes  if  the 
two  may  stand  together. 

Governments  > Legislation  > Interpretation 
[HN13]  In  interpreting  a statute,  courts  are  obligated  to 
adopt  a common  sense  constmction  over  one  leading  to 
mischief  or  absurdity. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 

Juvenile  Proceedings  > Disposition 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 

Juvenile  Proceedings  > PrePial  Motions 

Family  Law  > Delinquency  & Dependency’  > 

Delinquency  Proceedings 

[HN14]  The  statutory  scheme  governing  juvenile 
delinquency  is  designed  to  give  the  court  maximum 
flexibility  to  craft  suitable  orders  aimed  at  rehabilitating 
the  particular  ward  before  it.  Flexibility  is  the  hallmark  of 
juvenile  court  law,  in  both  delinquency  and  dependency 
interventions.  The  juvenile  court  has  long  enjoyed  great 
discretion  in  the  disposition  of  juvenile  matters,  and  that 
discretion  is  codified  in  Welf.  & Inst.  Code,  § 782.  To 
interpret  Welf.  & Inst.  Code,  § 733,  siibd.  (c),  as  cutting 
off  the  juvenile  court's  broad  discretion  to  order  an 
appropriate  disposition,  simply  because  the  wrong 
document  was  filed,  would  elevate  form  over  substance 
and  create  an  absurd  result  the  Legislature  could  not  have 
intended.  When  a Depaitment  of  Corrections  and 
Rehabihtation,  Division  of  Juvenile  Facihties 
commitment  for  a Welf.  & Inst.  Code,  § 707,  subd.  (b), 
offense  for  which  probation  was  ordered  serves  the 
interests  of  justice  and  the  welfare  of  the  minor,  the 
juvenile  court  has  discretion  to  dismiss  a new  Welf  & 
Inst.  Code,  § 602,  petition  to  permit  treatment  of  the 
matter  as  a probation  violation.  ■ 
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Criminal  Lan>  Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Pretrial  Motions 
Family  Lartv  > Delinquency  & Dependency  > 
Delinquency  Proceedings 

[HN15]  Juvenile  proceedings  are  conducted  not  only  for 
the  protection  of  society,  but  for  the  protection  and 
benefit  of  the  youth  involved.  Juvenile  court  action  thus 
differs  from  adult  criminal  prosecutions  where  a major 
goal  is  coirective  confinement  of  the  defendant  for  the 
protection  of  society.  The  protective  goal  of  the  juvenile 
proceeding  is  that  the  child  shall  not  become  a criminal  in 
later  years,  but  a useful  member  of  society.  In  contrast  to 
the  more  punitive  aims  of  the  adult  criminal  justice 
system,  the  puipose  of  the  juvenile  justice  system  is  (1)  to 
serve  the  best  interests  of  the  delinquent  ward  by 
providing  care,  treatment,  and  guidance  to  rehabihtate  the 
ward  and  enable  him  or  her  to  be  a law-abiding  and 
productive  member  of  his  or  her  family  and  community, 
and  (2)  to  provide  for  the  protection  and  safety  of  the 
public.  Welf  & Inst.  Code,  § 202.  To  this  end,  the 
language  of  Welf  & Inst.  Code,  § 782,  specifically 
requires  that  any  dismissal  of  a delinquency  petition  serve 
both  the  interests  of  justice  and  the  welfare  of  the  minor. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Disposition 
Family  Law  > Delinquency  & Dependency  > 
Delinquency  Proceedings 

[HN16]  A Department  of  Corrections  and  Rehabilitation, 
Division  of  Juvenile  Facilities  (DJF)  commitment  is  not 
necessarily  contrary  to  a minor's  welfare.  The  DJF  has 
many  rehabilitative  programs  that  can  benefit  delinquent 
wards.  Some  wards  may  be  best  served  by  the  structured 
institutional  environment  and  special  programs  available 
only  at  the  DJF.  In  determining  a child's  best  interests, 
the  juvenile  court  must  examine  all  the  relevant 
circumstances. 

Criminal  Lcnv  & Procedure  > Juvenile  Offenders  > 

Juvenile  Proceedings  > Disposition 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 

Juvenile  Proceedings  > Pretrial  Motions 

Family  Lanv  > Delinquency  & Dependency  > 

Delinquency  Proceedings 

[HN17]  The  realignment  policies  served  by  Welf  & Inst. 
Code,  § 733,  are  not  so  unyielding  they  cannot  tolerate 
occasional  exceptions  when  the  severity  of  a minor's 
offenses,  and  the  minor's  own  special  needs,  call  for  a 
disposition  that  includes  the  Department  of  Corrections 


and  Rehabilitation,  Division  of  Juvenile  Facilities  (DJF). 
If  the  Legislature  had  meant  to  impose  an  absolute 
prohibition  on  DJF  confinement,  it  would  have  removed 
the  court's  ability  to  order  a DJF  commitment  for 
nonviolent  probation  violations.  Moreover,  there  is  no 
reason  to  assume  juvenile  courts  will  ignore  the  policies 
underlying  § 733  when  they  exercise  their  discretion  to 
dismiss  a Welf.  & Inst.  Code,  § 602,  petition.  In  deciding 
whether  a dismissal  that  would  quahfy  an  otherwise 
ineligible  minor  for  a DJF  commitment  serves  the 
interests  of  justice  and  the  minor's  welfare,  the  court  must 
take  into  account  all  circumstances  relevant  to  the 
public's  need  for  safety  and  the  juvenile's  need  for 
rehabilitation.  Where  the  minor  has  previously  failed  in  a 
series  of  local  programs,  or  where  no  local  programs  will 
accept  the  minor,  statewide  confmement  in  the  structured 
setting  offered  by  DJF  may  decisively  outweigh  other 
considerations. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Preti-ial  Motions 
Family  Lcnv  > Delinquency  & Dependency  > 
Delinquency  Proceedings 

[HN18]  Termination  of  jurisdiction  is  one  logical 
outcome  to  expect  when  the  juvenile  court  dismisses  a 
delinquency  petition.  The  Legislature  did  not  necessarily 
foreclose  other  outcomes  when  it  enacted  Welf  & Inst. 
Code,  § 782,  however.  Section  782  was  meant  to  codify 
and  expand  the  juvenile  court's  discretionary  dismissal 
power. 

Criminal  Lcnv  & Procedure  > Juvenile  Offenders  > 
Juvenile  Proceedings  > Disposition 
Family  Lcnv  > Delinquency  & Dependency  > 
Delinque?icy  Proceedings 

[HN19]  If  a Department  of  CoiTections  and 
Rehabilitation,  Division  of  Juvenile  Facilities 
commitment  is  appropriate  in  the  context  of  a probation 
revocation,  then  it  remains  appropriate  even  if  the 
prosecution  files  a Welf  & Inst.  Code,  § 602,  petition  that 
has  to  be  withdrawn  or  dismissed. 

SUMMARY: 

CALIFORiNIA  OFFICIAL  REPORTS  SUMMARY 

The  juvenile  court  rendered  a disposition  order 
committing  a minor  to  the  Department  of  Corrections  and , 
Rehabilitation,  Division  of  Juvenile  Facilities  (DJF). 
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While  the  minor  was  on  probation  for  a DJF-eligible 
violent  felony  offense  [Welf.  & Inst.  Code,  § 707,  svhd. 
(h)),  he  committed  a new  offense  that  was  not 
DJF-eligible  {Welf.  & Inst.  Code,  § 733,  snbd.  (c)).  The 
prosecutor  filed  a new  petition  {Welf.  & Inst.  Code,  § 
602).  The  juvenile  court  dismissed  the  new  petition  and 
treated  the  matter  as  a probation  violation.  (Superior 
Court  of  Sonoma  County,  No.  35283J,  Raima  H. 
Balhnger,  Judge.)  The  Court  of  Appeal,  First  Dist.,  Div. 
Five,  No.  A127161,  reversed. 

The  Supreme  Court  reversed  the  Judgment  of  the 
Court  of  Appeal  and  remanded  to  that  court  for  further 
proceedings.  The  court  held  that  the  juvenile  court  had 
discretion  to  dismiss  the  new  petition  {Welf.  & Inst. 
Code,  § 782)  in  order  to  commit  the  minor  to  DJF,  based 
upon  the  juvenile  court's  finding  that  such  a dismissal 
would  best  seiwe  the  interests  of  justice  and  the  welfare  of 
the  minor.  Where  a DJF  commitment  is  appropriate  in  the 
context  of  a probation  revocation  initiated  by  the  filing  of 
a notice  {Welf.  & Inst.  Code,  § 777),  it  remains 
appropriate  even  if  the  prosecution  files  a new  § 602 
petition  that  is  withdrawn  or  dismissed.  The  court  noted 
that  the  unusually  short  deadlines  in  juvenile  delinquency 
matters  leave  the  prosecution  little  time  to  investigate  a 
minor's  criminal  history  and  to  determine  whether  an 
offense  should  be  alleged  in  a new  petition  or  as  a 
probation  violation.  (Opinion  by  Conigan,  J.,  with 
Baxter,  Werdegar,  and  Chin,  JJ.,  concurring.  Dissenting 
opinion  by  Cantil-Sakauye,  C.  J.,  with  Keimard,  and  Liu, 
JJ.,  concurring  (see  p.  420).) 

HEAD NOTES 

CALEFORMA  OFFICIAL  REPORTS  HEADNOTES 

(1)  Delinquent,  Dependent  and  Neglected  Children  § 

83—  Delinquent  Children— Proceedings.— Although 

juvenile  delinquency  proceedings  ['^394]  have  been 
called  quasi-criininal,  they  are  fundamentally  different 
firom  adult  criminal  proceedings  and  requme  that  a 
balance  be  struck  between  the  informality  and  flexibility 
necessary  in  juvenile  proceedings  and  attention  to  the 
juvenile's  constitutional  rights.  One  important  difference 
between  jttvenile  delinquency  and  adult  criminal 
proceedings  is  the  speed  with  which  juvenile  proceedings 
must  begin  and  progress.  Much  must  be  completed  in  a 
narrow  timeframe. 

(2)  Delinquent,  Dependent  and  Neglected  Children  § 

84—  Delinquent  Children— Detention  Hearing— Time 


and  Scope.-When  there  is  reasonable  cause  to  believe  a 
minor  has  violated  a law  defining  a crime,  law 
enforcement  may  take  the  minor  into  temporary  custody 
{Welf  (£  Inst.  Code,  §§  602,  snbd.  (a),  625,  siibd.  (a)).  If 
the  minor  is  detained,  law  enforcement  must  dehver  the 
minor  without  unnecessary  delay  to  the  probation  officer 
in  an  appropriate  county  {Welf.  & Inst.  Code,  §§  626, 
snbd.  (d),  626.5,  snbd.  (b))  and  provide  the  probation 
officer  with  incident  reports  {Welf.  & Inst.  Code,  §§  626, 
svbd.  (c),  626.5,  snbd.  (a)),  probation  officer  must 
immediately  investigate  the  circumstances  of  a minor  and 
the  facts  surrounding  his  or  her  being  taken  into  custody 
and  determine  if  continued  detention  is  necessary  {Welf. 
&■  Inst.  Code,  § 628,  svbd.  (a)).  If  the  probation  officer 
determines  that , the  minor  is  already  a ward  of  the 
juvenile  court,  the  officer  can  file  a Welf.  & Inst.  Code,  § 
777  notice  {§  777,  svbds.  (a),  (b)).  If  the  minor  is  not  a 
ward  and  the  probation  officer  determines  that 
dehnquency  proceedings  should  be  initiated,  the  officer 
refers  the  matter  to  a prosecuting  attorney  for  the  filing  of 
a Welf.  & Inst.  Code,  § 602  petition  {Welf  & Inst.  Code, 
§§  630,  650,  653.5,  svbd.  (b)).  If  a ^ 777  notice  or  § 602 
petition  is  not  filed  within  48  hours  (excluding  noncourt 
days)  after  the  minor  was  taken  into  custody,  the  minor 
must  be  released  {Welf  & Inst.  Code,  § 631,  svbd.  (a)-, 
Cal.  Rules  of  Court,  rule  5.752(b)).  A detention  hearing 
must  be  held  by  the  next  judicial  day  after  a petition  or 
notice  is  filed  {Welf.  & Inst.  Code,  § 632,  svbd.  (a)).  At 
the  detention  hearing,  the  court  reviews  the  probation 
officer's  report  to  determine  whether  continued  detention 
of  the  minor  is  necessary  {Welf.  & Inst.  Code,  § 636\  Cal. 
Rides  of  Court,  nde  5.760). 

(3)  Delinquent,  Dependent  and  Neglected  Children  § 
95— Delinquent  Children— Jurisdiction  Hearing— Time 
and  Scope.-The  next  step  following  a Welf.  & Inst. 
Code,  § 602  petition  is  the  jurisdictional  hearing,  at 
which  the  court  decides  whether  a crime  has  been 
committed  {Welf  & Inst.  Code,  § 701).  Offenses  alleged 
in  the  -^  602  petition  must  be  proven  true  beyond  a 
reasonable  doubt  and  be  supported  by  evidence  legally 
admissible  in  the  trial  of  criminal  cases  {§  701).  If  the 
minor  is  detained,  the  jurisdictional  hearing  must  be  held 
within  1 5 judicial  days  after  the  detention  order  ( Welf.  & 
Inst.  Code,  § 657,  subd.  (a)(1)).  The  minor  may  admit  the 
allegations  in  the  ^ 602  petition  at  the  detention  hearing 
and  waive  further  jurisdictional  proceedings  {§  657,  svbd. 

(B)\ 

(4)  Delinquent,  Dependent  and  Neglected  Children  § 
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105-Delinqucnt  Children—Dispositional 

Hearing-Options. --Once  jurisdiction  on  a Welf.  & Inst. 
Code,  § 602,  petition  is  established,  the  case  proceeds  to 
a dispositional  heaiing.  At  this  hearing,  the  court 
consider  the  probation  officer's  social  study  and  other 
evidence  to  determine  an  appropriate  disposition  {Welf.  & 
Inst.  Code,  § 706).  In  reaching  a disposition,  the  court 
considers  (1)  the  minor's  age,  (2)  the  circumstances  and 
gravity  of  the  offense,  and  (3)  the  minor's  previous 
delinquent  history  {Welf  & Inst.  Code,  § 725.5).  The 
court  may  place  the  minor  on  probation,  with  or  without 
declaring  the  minor  a ward  of  the  court,  or  it  may  declare 
the  minor  a ward  and  order  appropriate  treatment  and 
placement  {Welf.  & Inst.  Code,  §§  725,  726).  Placement 
options  include  the  home  of  a relative  or  extended  family 
member;  a suitable  licensed' community  care  facility  or 
foster  home;  juvenile  hall;  a ranch,  camp  or  forestiy 
camp;  and,  the  most  restrictive  setting,  the  Department  of 
Corrections  and  Rehabilitation,  Division  of  Juvenile 
Facilities  {Welf.  & Inst.  Code,  §§  727,  svbd.  (a),  730, 
siibd.  (a),  731,  svbd.  (a)(4)).  The  [*395]  court  can  also 
set  aside  the  jurisdictional  findings  and  dismiss  the 
petition  if  it  finds  that  the  interests  of  justice  and  the 
welfare  of  the  minor  require  a dismissal,  or  if  it  finds  that 
the  minor  is  not  in  need  of  treatment  or  rehabilitation 
{Welf  & Inst.  Code,  § 782). 

(5)  Delinquent,  Dependent  and  Neglected  Children  § 
111— Delinquent 

Children-Dispositions-Commitment— Qualifying 
Offenses.-The  commitment  limitation  in  Welf.  & Inst. 
Code,  § 733,  svbd.  (c),  provides  that  a juvenile  ward  may 
not  be  committed  to  the  Department  of  Comections  and 
Rehabilitation,  Division  of  Juvenile  Facilities  (DIP)  if  the 
ward  has  been  or  is  adjudged  a ward  of  the  court  pui'suant 
to  Welf  & Inst.  Code,  § 602,  and  the  most  recent  offense 
alleged  in  any  petition  and  admitted  or  found  to  be  true 
by  the  court  is  not  described  in  Welf.  & Inst.  Code,  § 707, 
svbd.  (b)  (violent  felony  offenses),  or  of  Pen.  Code,  § 
290.008,  svbd.  (c)  (sex  offenses).  Thus,  a’  DJF 
commitmenfmust  be  based  on  a recent  violent  offense  or 
sex  crime  adjudicated  in  a delinquency  petition.  It  cannot 
be  ordered  based  on  a past  offense  in  the  ward's  juvenile 
record  if  the  ward’s  most  recent  offense  does  not  quahfy. 

(6)  Delinquent,  Dependent  and  Neglected  Children  § 
111— Delinquent 

Children-Dispositions-Commitment-Qualifying 
Offenses— Probation  Violations.— Because  the 

commitment  limitation  in  Welf.  & Inst.  Code,  § 733, 


svbd.  (c),  depends  on  the  nature  of  the  most  recent 
offense  alleged  in  any  petition,  the  statute  does  not  bar 
Department  of  [*396]  Corrections  and  Rehabilitation, 
Division  of  Juvenile  Facilities  commitments  imposed  for 
probation  violations  on  qualifying  offenses.  A probation 
violation  procedure  is  initiated  under  Welf.  & Inst'.  Code, 
§ 777,  by  the  filing  of  a notice,  not  a petition.  A probation 
violation  proceeding  involves  a different  standai'd  of 
proof  than  a Welf.  cS:  Inst.  Code,  § 602  proceeding,  and  it 
does  not  result  in  the  charging  or  adjudication  of  a 
criminal  offense,  even  if  the  conduct  alleged  is  ciiminal. 
Moreover,  if  a violation  is  established,  the  most 
reshictive  placement  the  court  can  impose  is  the 
maximum  teim  of  confinement  on  the  original  offense  for 
which  the  ward  was  placed  on  probation. 

(7)  Statutes  § 

29— Construction— Language— Legislative 
Intent-Purpose  of  Law. -A  court's  fundamental  task  in 
construing  a statute  is  to  ascertain  the  Legislature’s  intent 
and  effectuate  the  law's  purpose.  The  court  begins  its 
inquiry  by  examining  the  statute's  words,  giving  them  a 
plain  and  commonsense  meaning.  In  doing  so,  however, 
the  court  does  not  consider  the  statutory  language  in 
isolation.  .Rather,  the  court  looks  to  the  entire  substance 
of  the  statute  in  order  to  determine  the  scope  and  purpose 
of  the  provision.  That  is,  the  court  construes  the  words  in 
question  in  context,  keeping  in  mind  the  nature  and 
obvious  purpose  of  the  statute.  The  court  must  hannonize 
the  various  parts  of  a statutory  enactment  by  considering 
the  particular  clause  or  section  in  the  context  of  the 
statutory  framework  as  a whole.  The  court  must  also 
avoid  a construction  that  would  produce  absurd 
consequences,  which  courts  presume  the  Legislature  did 
not  intend. 

(8)  Statutes  § 

29— Construction— Language-Legislative 

Intent— Contrary  Law.— 'When  the  Legislatoe  intends 
for  a statute  to  prevail  over  all  contraiy  law,  it  typically 
signals  this  intent  by  using  phrases  like  "notwithstanding 
any  other  law"  or  "notwithstanding  other  provisions  of 
law," 

(9)  Statutes  § 

46— Construction-Presumptions-Legisiative 
Intent— Existing  Law.— The  Legislature  is  presumed  to 
be  aware  of  all  laws  in  existence  when  it  passes  or 
amends  a statute.  The  failure  of  the  Legislature  to  change 
the  law  in  a particular  respect  when  the  subject  is 
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generally  before  it  and  changes  in  other  respects  are  made 
is  indicative  of  an  intent  to  leave  tlie  law  as  it  stands  in 
the  aspects  not  amended. 

(10)  Statutes  § 13— Amendment— By  Implication.— An 
implied  amendment  is  an  act  that  creates  an  addition, 
omission,  modification  or  substitution  and  changes  the 
scope  or  effect  of  an  existing  statute.  Amendments  by 
implication  are  disfavored  and  should  be  employed 
frugally,  and  only  where  the  later-enacted  statute  creates 
such  a conflict  with  existing  law  that  there  is  no  rational 
basis  for  harmonizing  the  two  [*397]  statutes,  such  as 
where  they  are  irreconcilable,  clearly  repugnant,  and  so 
inconsistent  that  the  two  cannot  have  concuirent 
operation. 

(11)  Statutes  § 52— Construction— Codes-Conflicting 

Provisions— General  and  Specific 

Provisions— Harmonization.-The  piinciple  that  a 
specific  statute  prevails  over  a general  one  applies  only 
when  the  two  sections  caimot  be  reconciled.  If  a court  can 
reasonably  harmonize  two  statutes  dealing  with  the  same 
subject,  then  the  court  must  give  concmrent  effect  to 
both,  even  though  one  is  specific  and  the  other  general. 
The  courts  are  bound,  if  possible,  to  maintain  the 
integrity  of  both  statutes  if  the  two  may  stand  together. 

(12)  Statutes  § 22— Construction— Common  Sense.— In 
interpreting  a statute,  courts  are  obligated  to  adopt  a 
common  sense  construction  over  one  leading  to  mischief 
or  absurdity. 

(13)  Delinquent,  Dependent  and  Neglected  Children  § 
111-Delinquent  Children-Dispositiorts-Discretion  of 
Court— The  statutory  scheme  governing  Juvenile 
delinquency  is  designed  to  give  the  court  maximum 
flexibility  to  craft  suitable  orders  aimed  at  rehabilitating 
the  particular  ward  before  it.  Flexibility  is  the  hallmark  of 
juvenile  court  law,  in  both  delinquency  and  dependency 
interventions.  The  juvenile  court  has  long  enjoyed  great 
discretion  in  the  disposition  of  juvenile,  matters,  and  that 
discretion  is  codified  in  WeJf.  & Insl.  Code,  § 782.  To 
inteipret  Welf.  & Inst.  Code,  § 733,  snbd.  (c),  as  cutting 
off  the  juvenile  court's  broad  discretion  to  order  an 
appropriate  disposition,  simply  because  the  wrong 
document  was  filed,  would  elevate  form  over  substance 
and  create  an  absurd  result  the  Legislature  could  not  have 
intended.  When  a Department  of  Corrections  and 
Rehabilitation,  Division  of  ' Juvenile  Facilities 
commitment  for  a Welf.  & Inst.  Code,  § 707,  svbd.  (b), 
offense  for  which  probation  was , ordered'  serves  the 


interests  of  justice  and  the  welfare  of  the  minor,  the 
juvenile  court  has  discretion  to  dismiss  a new  Welf.  & 
Inst.  Code,  § 602  petition  to  permit  treatment  of  the 
matter  as  a probation  violation.  (Disapproving  to  the 
extent  inconsistent;  V.C.  v.  Superior  Court  (2009)  173 
Cal.App.4th  1455  [93  Cal  Rptr.  3d  851].) 

(14)  Delinquent,  Dependent  and  Neglected  Children  § 

105— Delinquent  Children— Dispositional 

Hearing— Best  Interests  of  Minor,— Juvenile 

proceedings  are  conducted  not  only  for  the  protection  of 
society,  but  for  the  protection  and  benefit  of  the  youth 
involved.  Juvenile  court  action  thus  differs  from  adult 
criminal  prosecutions  where  a major  goal  is  coinective 
confinement  of  the  defendant  for  the  protection  of 
society.  The  protective  goal  of  the  juvenile  proceeding  is 
that  the  child  shall  not  become  a ciiminal  in  later  years, 
but  a useful  member  of  society.  In  [*398]  contrast  to  the 
more  punitive  aims  of  the  adult  criminal  justice  system, 
the  purpose  of  the  juvenile  justice  system  is  (1)  to  serve 
the  best  interests  of  the  delinquent  ward  by  providing 
care,  treatment,  and  guidance  to  rehabilitate  the  ward  and 
enable  him  or  her  to  be  a law-abiding  and  productive 
member  of  his  or  her  family  and  community,  and  (2)  to 
provide  for  the  protection  and  safety  of  the  public  {Welf. 
& Inst.  Code,  § 202).  To  this  end,  the  language  of  Welf 
& Inst.  Code,  § 782,  specifically  requires  that  any 
dismissal  of  a delinquency  petition  serve  both  the 
interests  of  justice  and  the  welfare  of  the  minor. 

(15)  Delinquent,  Dependent  and  Neglected  Children  § 
111— Delinquent 

Children— Dispositions— Commitment— Best  Interests 
of  Minor,— A Department  of  Corrections  and 
Rehabilitation,  Division  of  Juvenile  Facilities  (DJF) 
commitment  is  not  necessarily  contrary  to  a minor's 
welfare.  The  DJF  has  many  rehabilitative  programs  that 
can  benefit  delinquent  wards.  Some  wards  may  be  best 
served  by  the  structured  institutional  environment  and 
special  programs  available  only  at  the  DIF,  In 
determining  a child's  best  interests,  the  juvenile  court 
must  examine  all  the  relevant  circumstances. 

(16)  Delinquent,  Dependent  and  Neglected  Children  § 
111— Delinquent 

Children— Dispositions— Commitment— Qualifying 
Offenses.— The  realignment  policies  served  by  Welf.  & 
Inst.  Code,  § 733,  are  not  so  unyielding  they  cannot 
tolerate  occasional  exceptions  when  the  severity  of  a 
minor's  offenses,  and  the  minor's  own  special  needs,  caU 
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for  a disposition  that  includes  the  Department  of 
Corrections  and  Rehabilitation,  Division  of  Juvenile 
Facilities  (DJF).  If  the  Legislature  had  meant  to  impose 
an  absolute  prohibition  on  DIP  confinement,  it  would 
have  removed  the  court's  ability  to  order  a DJF 
commitment  for  nonviolent  probation  violations. 
Moreover,  there  is  no  reason  to  assume  juvenile  courts 
will  ignore  the  policies  underlying  § 733  when  they 
exercise  their  discretion  to  dismiss  a Welf.  & Inst.  Code, 
§ 602  petition.  In  deciding  whether  a dismissal  that 
would  qualify  an  otherwise  ineligible  minor  for  a DJF 
commitment  seiwes  the  interests  of  justice  and  the  minor's 
welfare,  the  court  must  take  into  account  all 
circumstances  relevant  to  the  public's  need  for  safety  and 
the  juvenile's  need  for  rehabilitation.  Where  the  minor 
has  previously  failed  in  a series  of  local  programs,  or 
where  no  local  programs  will  accept  the  minor,  statewide 
confinement  in  the  structured  setting  offered  by  DJF  may 
decisively  outweigh  other  considerations. 

(17)  Delinquent,  Dependent  and  Neglected  Children  § 

105-Delinquent  Children— Dispositional 

Hearing— Discretionai7  Dismissal  Power.— Termination 
of  jurisdiction  is  one  logical  outcome  to  expect  when 
[*399]  the  juvenile  court  dismisses  a delinquency 
petition.  The  Legislature  did  not  necessarily  foreclose 
other  outcomes  when  it  enacted  Welf.  & Inst.  Code,  § 
782,  however.  Section  782  was  meant  to  codify  and 
expand  the  juvenile  court's  discretionary  dismissal  power. 

(18)  Delinquent,  Dependent  and  Neglected  Children  § 
111-Delinquent 

Children-Dispositions— Commitment— Qualifying 
Offenses.-If  a Department  of  Corrections  and 
Rehabilitation,  Division  of  Juveriile  Facilities 
commitment  is  appropriate  in  the  context  of  a probation 
revocation,  then  it  remains  appropriate  even  if  the 
prosecution  files  a Welf.  & Inst.  Code,  § 602  petition  that 
has  to  be  withdrawn  or  dismissed. 

(19)  Delinquent,  Dependent  and  Neglected  Children  § 
111-Delinquent 

Children-Dispositions— Commitment— Qualifying 
Offenses. -The  juvenile  court  had  authority  to  dismiss  a 
Welf  cSc  Inst.  Code,  § 602  petition.  Dismissal  of  the 
petition,  for  the  purpose  of  allowing  a Department  of 
Corrections  and  Rehabilitation,  Division  of  Juvenile 
Facilities  commitment  on  the  minor's  previously 
sustained  § 602  petition,  was  not  precluded  by  statute.  A 
dismissal  for  this  purpose  is  appropriate  under  Welf.  & 


Inst.  Code,  § 782,  so  long  as  the  juvenile  court,  in  its 
discretion,  finds  that  the  dismissal  is  required  by  the 
Interests  of  justice  and  the  welfare  of  the  minor. 

[Eiwin  et  al..  Cal.  Criminal  Defense  Practice  (2012) 
ch.  124,  § 124.23;  10  Witkin,  Summary  of  Cal.  Law 
(10th  ed.  2005)  Parent  and  Child,  § 951.] 
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OPINION  BY;  Corrigan  [*400] 

OPLNION 

[**1162]  [***275]  CORRIGAN,  J.-This  case 

involves  the  interplay  between  two  statutes  governing 
juvenile  delinquency  dispositions.  Welfare  and 
Institutions  Code  section  733,  subdivision  (c)  {section 
733(c))  ^ establishes  a general  rule  that  a ward  carmot  be 
committed  to  the  Department  of  Corrections  and 
Rehabilitation,  Division  of  Juvenile  Facihties  (DJF), 
unless  "the  most  recent  offense  alleged  in  any  petition  and 
admitted  or  found  to  be  true  by  the  court"  (italics  added) 
is  one  of  the  violent  offenses  Hsted  in  section  707, 
subdivision  (b)  {section  707(b)).  On  the  other  hand, 
section  782  provides  that  the  juvenile  court  has  the  power 
to  dismiss  any  wardship  petition  if  "the  interests  of  justice' 
and  the  welfare  of  the  minor  require  such  dismissal ... ." 

1 All  unspecified  statutory  references  are  to  the 
Welfare  and  Institutions  Code. 

These  two  provisions  may  both  come  into  play  when 
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a ward  on  probation  for  a DJP-eligible  offense  commits  a 
new  offense  that  is  not  listed  in  section  707(b).  If  the 
prosecution  files  a notice  of  a probation  violation  under 
section  777  (777  notice),  the  court  has  the  power  to 
revoke  the  ward's  probation  and  commit  the  ward  to  DIP, 
However,  if  the  prosecution  files  a new  section  602 
petition  {602  petition),  the  plain  language  of  section 
733(c)  will  prohibit  the  court  from  ordering  a DIF 
commitment  if  the  allegation  is  admitted  or  found  true 
because  the  new  offense  is  the  "most  recent  offense 
alleged  in  any  petition"  and  is  not  DIF  eligible.  The 
question  arises  whether,  under  these  circumstances,  the 
juvenile  court  may  use  its  broad  discretion  under  section 
782  to  dismiss  the  second  petition  so  that  the  matter  can 
be  treated  as  a probation  violation,  allowing  the  ward  to 
be  committed  to  DJF.  Based  on  the  plain  language  of  the 
statutes,  legislative  history,  and  the  policies  served  by  the 
juvenile  court  law,  we  conclude  the  court  has  that 
discretion. 

[**1163]  I.  BACKGROUND 
A.  September  2008  Assault  on  Joseph  C. 

On  September  16,  2008,  11-year-old  Joseph  C.  was 
riding  his  bicycle  in  Santa  Rosa  when  a car  stopped  next 
to  him.  The  minor,  Greg  F.,  and  two  other  boys  jumped 
out,  yelUng  Norteno  gang  slogans  and  displaying  gang 
hand  signs.  The  minor  hit  Joseph  on  the  head  with  a 
baseball  bat,  knocking  him  off  his  bicycle.  The  minor 
tried  to  take  the  bicycle,  but  Joseph  clung  to  it.  Joseph 
was  airlifted  to  the  hospital  and  underwent  surgery.  He 
was  hospitalized  for  seven  days  and  suffered  lingering 
neurological  damage. 

The  ensuing  602  petition  alleged  the  minor  had 
committed  assault  with  a deadly  weapon  and  by  means  of 
force  hkely  to  produce  great  bodily  injury  [*401]  {Pen. 
Code,  § 245,  siibd.  (a)(1)),  had  personally  inflicted  great 
bodily  injury  {Fen.  Code,  § 12022. 7,  subd.  (a)),  and  had 
acted  for  the  benefit  of  a criminal  street  gang  {Pen.  Code, 
§ 186.22,  snbd.  (b)(1)(C)).  The  minor  admitted  each  of 
the  allegations,  and  the  petition  was  sustained.  Because 
"[ajssault  [***276]  by  any  means  of  force  likely  to 
produce  great  bodily  injury"  is  one  of  the  offenses  fisted 
in  section  707(b),  the  minor  was  eligible  for  a DJF 
commitment.  {§  707(b)(14)\  see  § 733(c).)  The  maximum 
term  was  17  years. 

The  probation  department  unanimously 
recommended  a commitment  to  DJF  based  on  "the 


minor's  callous  act  of  violence  upon  a young  victim,,  who 
continues  to  be  emotionally  and  physically  [ajffected  by 
the  minor's  actions,  the  minor's  lack  of  remorse  for  the 
victim,  and  the  risk  he  poses  to  the  community."  Due  to 
the  severity  of  his  offense,  the  minor  was  not  considered 
a suitable  candidate  for  the  department's  placement 
services.  Moreover,  the  department  believed  DJF  could 
best  provide  him  with  "appropriate  and  necessary 
treatment  and  rehabilitation  services."  The  juvenile  court 
declared  the  minor  a ward  of  the  court  but  rejected  the 
probation  department's  recommended  disposition  and 
instead  ordered,  an  out-of-home  placement.  This 
placement  was  terminated  after  five  months  because  the 
minor  refused  to  participate  in  treatment.  Staff  voiced 
concern  over  the  minor's  entrenched  gang  involvement 
and  lack  of  empathy  for  his  victim.  On  June  11,  2009,  the 
minor  was  detained  in  juvenile  hall  pending  identification 
of  another  suitable  placement. 

B.  August  2009  Battery  in  Juvenile  Hall 

On  August  16,  2009,  during  dinner  at  the  juvenile 
hall,  the  minor  and  two  other  Norteno  gang  members 
suddenly  stood  up  and  'attacked  three  Sureno  gang 
members  sitting  nearby.  Pirnches  were  exchanged. 
Juvenile  hall  staff  members  were  initially  unable  to  break 
up  the  fight. 

The  district  attorney  filed  a new  602  petition  on 
August  18,  2009,  alleging  the  minor  had  committed  two 
offenses;  (1)  battery  for  the  benefit  of  a gang  {Pen.  Code, 
§§  186.22,  subd.  (d),  242)  and  (2)  knowing  paiiicipation 
in  a gang  {Pen.  Code,  § 186.22,  subd.  (a)).  Neither 
offense  is  "described  in  subdivision  (b)  of  Section  707." 
{§  733(c).)  At  the  detention  hearing  the  next  morning,  the 
minor  admitted  the  battery  offense  and  associated  gang 
enhancement.  In  retmm,  the  district  attorney  dismissed  the 
gang  participation  count.  The  juvenile  court  accepted  the 
admission  and  set  the  matter  for  a disposition  hearing. 

Three  days  later,  with  the  probation  officer's 
concurrence,  the  district  attorney  filed  an  ex  parte  request 
-to  calendar  a motion  to  "withdraw"  the  minor's  plea.  The 
following  Monday,  the  prosecutor  filed  a notice  of 
probation  violation  under  section  777,  based  on  the 
assault  in  juvenile  hall.  The  [*402]  prosecutor  admitted 
having  filed  the  602  petition  in  error,  rather  than 
proceeding  by  way  of  a probation  violation.  He  asked  the 
court  to  withdraw  the  minor's  plea  and  strike  the  petition, 
explaining  that  the  prosecution  was  "trying  to  get  to  a 
[DJF-eligible]  offense"  related  to  the  prior  petition 
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because  of  the  probation  department's  concerns.  In 
particulai',  he  noted,  "there  aren't  any  placements  that  are 
willing  to  accept  Greg  and  we  don’t  have  anywhere  to  put 
him."  With  tlie  court's  permission,  the  prosecutor  filed  a 
foiraal  motion  to  set  aside  the  minor's  admission  and 
dismiss  the  August  18,  2009  petition.  After  full  briefing 
and  argument,  the  court  granted  the  motion,  dismissing 
the  August  18,  2009  petition  in  the  interests  of  justice  and 
the  [**1164]  minor's  welfare.  (§  782.)  The  court 
explained  that  it  dismissed  the  new  602  petition  to  create 
the  "best  options"  for  disposition. 

The  minor  subsequently  admitted  the  section  777 
probation  violation.  The  court  referred  the  matter  to 
probation  for  an  updated  recommendation  on  disposition. 
The  matter  was  continued  several  times  to  [***277] 
determine  whether  the  minor  could  be  successful  in 
juvenile  hall  or  in  another  placement  short  of  DJF.  When 
the  disposition  hearing  was  held  on  February  3,  2010,  the 
probation  officer  reported  that  the  minor  had  been 
involved  in  yet  another  assault  on  a rival  gang  member  in 
juvenile  hall.  Moreover,  in  light  of  his. gang  involvement 
and  violent  behavior  in  juvenile  hall,  none  of  the 
placement  programs  the  probation  officer  had  contacted 
were  willing  to  accept  the  minor.  The  court  committed 
the  minor  to  DIF  and  set  the  maximum  term  of 
confinement  at  17  years. 

This  dispositional  order  was  reversed  on  appeal.  The 
Court  of  Appeal  held  that  section  733(c)  limits  a juvenile 
court's  authority  to  dismiss  a petition  under  section  782, 
and  the  court  could  not  commit  the  minor  to  DIF  based 
on  the  August  18,  2009  petition.  In  reaching  that 
conclusion,  the  appellate  court  agreed  with  V.C.  v. 
Superior  Court  (2009)  173  Cal.App.4th  1455  [93  Cal. 
Rptr.  3d  851]  {V.C.)  and  rejected  the  contrary  reasoning 
in  In  re  J.L.  (2008)  168  Cal.App.4th  43  [85  Cal.  Rpti-.  3d 
35]  (J.L.).  We  granted  review  to  resolve  the  conflicting 
case  law.  We  now  hold  that  section  733(c)  does  not 
deprive  the  juvenile  court  of  its  discretion  to  dismiss  a 
602  petition  and  commit  a ward  to  DIF  when,  in 
compliance  with  section  782,  such  a dismissal  is  in  the 
interests  of  justice  and  for  the  benefit  of  the  minor. 

II.  DISCUSSION 

The  minor  argues  the  juvenile  court  lacked  authori  ty 
to  dismiss  his  602  petition  for  two  reasons.  First,  he 
asserts  the  limitation  on  DIF  commitments  in  section 
733(c)  is  a more  specific,  later-enacted  statute  that 
overrides  section  782.  Second,  he  contends  section  782 


may  only  be  used  to  teiminate  jurisdiction  over  a minor. 
Because  the  dismissal  here  was  used  to  "reach  [*403]. 
back"  to  an  earlier  petition  and  commit  an  otherwise 
ineligible  ward  to  DJF,  the  minor  claims  the  dismissal 
was  not  "in  the  interests  of  justice,"  as  required  hy  section 
782.  We  reject  both  of  these  arguments. 

A.  Summary  of  Juvenile  Delinquency  Proceedings 

[HNl]  (1)  Although  juvenile  delinqrrency 
proceedings  have  been  called  "quasi-ci-iminal"  {Joe  Z.  v. 
Superior  Court  (1970)  3 Cal. 3d  797.  801  [91  Cal.  Rptr. 
594,  478  F.2d  26]),  we  have  also  observed  that  they  are 
'"fundamentally  different'  from  adult  ciirainal 
proceedings"  and  require  "that  a 'balance'  be  struck 
between  the  'informality'  and  'flexibibty'  " necessary  in 
juvenile  proceedings  and  attention  to  the  juvenile's 
constitutional  lights.  {Alfredo  A.  v.  Superior  Court  (1994) 
6 Cal.4th  1212,  1215  [26  Cal.  Rpf.  2d  623,  865  P.2d 
56].)  One  important  difference  between  juvenile 
delinquency  and  adult  criminal  proceedings  is  the  speed 
with  which  juvenile  proceedings  must  begin  and 
progress.  (See  id.  at  p.  1216.)  Much  must  be  completed  in 
a naiTOw  timeframe. 

(2)  When  there  is  reasonable  cause  to  believe  a 
minor  has  violated  a law  defining  a crime,  law 
enforcement  may  take  the  minor  into  temporary  custody. 
{§§  602,  subd.  (a),  625,  subd.  (a).)  If  the  minor  is 
detained,  law  enforcement  must  deliver  the  minor 
"without  unnecessary  delay"  to  the  probation  officer  in  an 
appropriate  county  {§§  626,  subd.  (d),  626.5,  subd.  (b)) 
and  provide  the  probation  officer  with  incident  reports 
{§§  626,  subd.  (c),  626.5,  subd.  (a)).  [HN2]  The  probation 
officer  must  "immediately  investigate  the  circumstances 
of  the  minor  and  the  facts  surrounding  his  or  her  being 
talcen  into  custody"  and  determine  if  continued  detention 
is  necessary.  {§  628,  subd.  (a)-,  see  § 628.1.)  If  the 
probation  officer  determines  that  the  minor  is  aheady  a 
ward  of  the  juvenile  court,  the  [***278]  officer  can  file 
a 777  notice.  {§  777,  subds.  (a),  (b).)  If  the  minor  is  not  a 
ward  and  the  probation  officer  determines  that 
delinquency  proceedings  should  be  initiated,  the  officer 
refers  the  matter  to  a prosecuting  attorney  for  the  filing  of 
a 602  petition.  {§§  630,  650,  653.5,  subd.  (b).)  [**1165] 

If  a 777  notice  or  602  petition  is  not  filed  within  48 
hours  (excluding  noncourt  days)  after  the  minor  was 
taken  into  custody,  the  minor  must  be  released.  {]  631, 
subd.  (a)'.  In  re  Daniel  M.  (1996)  47  Cal.App.4th  1151, 
1154-1155  [55  Cal.  Rptr.  2d  17]\  Cal.  Rules  of  Court, 
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ntle  5.752(b).)  A deteation  hearing  must  be  held  by  the 
next  jiidicial  day  after  a petition  or  notice  is  filed.  (§  632, 
siibd.  (a))  At  the  detention  hearing,  the  court  reviews  the 
probation  officer’s  report  to  deteiToine  whether  continued 
detention  of  the  minor  is  necessary.  {§  636;  Cal.  Rules  of 
Court,  nile  5.760.) 

[HN3]  (3)  The  next  step  following  a 602  petition  is 
the  jurisdictional  hearing,  at  which  the  court  decides 
whether  a crime  has  been  committed.  {§  701.)  [*404] 
Offenses  alleged  in  the  602  petition  must  be  proven  true 
"beyond  a reasonable  doubt"  and  be  "supported  by 
evidence  ...  legally  admissible  in  the  trial  of  criminal 
cases."  (§  701;  accord.  In  re  Eddie  M.  (2003)  31  Cal. 4th 
480,  487  [3  Cal  Rptr.  3d  119,  73  P.3d  1115])  If  the 
minor  is  detained,  the  jurisdictional  hearing  must  be  held 
within  15  judicial  days  after  the  detention  order.  {§  657, 
siibd.  (a)(1).)  As  in  this  case,  the  minor  may  admit  the 
allegations  in  the  602  petition  at  the  detention  hearing 
and  waive  further  jurisdictional  proceedings.  {§  657, 
siibd.  (b).) 

[HN4]  (4)  Once  jurisdiction  on  a 602  petition  is 
established,  the  case  proceeds  to  a dispositional  hearing. 
At  this  hearing,  the  court  considers  the  probation  officer's 
social  study  and  other  evidence  to  determine  an 
appropriate  disposition.  {§  706.)  In  reaching  a disposition, 
the  court  considers  (1)  the  minoris  age,  (2)  the 
circumstances  and  gravity  of  the  offense,  and  (3)  the 
minor's  previous  delinquent  history,  {f  725.5.)  The  court 
may  place  the  minor  on  probation,  with  or  without 
declaring  the  minor  a ward  of  the  court,  or  it  may  declare 
the  minor  a ward  and  order  appropriate  treatment  and 
placement,  {§§  725,  726.)  Placement  options  include  the 
home  of  a relative  or  extended  family  member;  a suitable 
licensed  community  care  facility  or  foster  home;  juvenile 
hall;  a ranch,  catnp  or  forestry  camp;  and,  the  most 
restrictive  setting,  DIF.  {§§  727,  siibd.  (a),  730,  siibd.  (a), 
731,  siibd.  (a)(4).)  The  coui't  can  also  set  aside  the 
jurisdictional  findings  and  dismiss  the  petition  if  it  finds 
that  the  interests  of  justice  and  the  welfare  of  the  minor 
require  a dismissal,  or  if  it  finds  that  the  minor  is  not  in 
need  of  fieatment  or  rehabilitation.  (§  782.) 

B.  Section  733(c)  Does  Not  Deprive  the  Court  of  Its 
Discretion  Under  Section  782 

[HN5]  (5)  Section  733(c)'s  commitment  limitation 
provides  that  a juvenile  ward  may  not  be  committed  to 
DIF  if  "[tjhe  ward  has  been  or  is  adjudged  a ward  of  the 
court  pursuant  to  Section  602,  and  the  most  recent  offense 


alleged  in  any  petition  and  admitted  or  found  to  be  true 
by  the  court  is  not  described  in  subdivision  (b)  of  Section 
707  [(violent  felony  offenses)]  or  subdivision  (c)  of 
Section  290.008  of  the  Penal  Code  [(sex  offenses)]." 
Thus,  a DJF  commitment  must  be  based  on  a recent 
violent  offense  or  sex  crime  adjudicated  in  a delinquency 
petition.  It  cannot  be-  ordered  based  on  a past  offense  in 
the  ward's  juvenile  record  if -the  ward's  most  recent 
offense  does  not  qualify, 

[HN6]  (6)  Because  section  733(c)'s  commitment 
limitation  depends  on  the  nature  of  "the  most  recent 
offense  alleged  in  any  petition"  (italics  added),  the-  statute 
does  [***279]  not  bar  DJF  commitments  imposed  for 
probation  violations  on  qualifying  offenses.  {In  re  D,J. 
(2010)  'l 85  Cal.App.4th  278,  286  [110  Cal  Rptr.  3d 
261];  In  re  M.B.  (2009)  174  Cal.App.4th  1472,  1476  [95 
[*405]  Cal.  Rptr.  3d  359];  J.L.,  supra,  168  Cal.App.4th 
at  p.  60.)  When  the  voters  enacted  Proposition  21  in 
2000,  they  replaced  the  supplemental  petition  procedure 
formerly  used  under  section  777  with  a notice  provision. 
{In  re  Eddie  M.,  supra,  31  Cal. 4th  at pp.  489,  4911)  Thus, 
a probation  violation  procedure  is  initiated  under  section 
777  by  the  filing  of  a notice,  not  a petition.  {J.L.,  at  pp. 
58-59.)  Significantly,  a probation  violation  proceedmg 
involves  a different  standard  of  proof  than  a section  602 
proceeding,  and  it  does  not  result  in  the  charging  or 
adjudication  of  a criminal  offense,  even  if  the  conduct 
alleged  is  criminal.  {In  re  Eddie  M.,  at  p.  506;  J.L.,  at  pp. 
5P-(50.)  Moreover,  if  a [**1166]  violation  is  established, 
the  most  reshictive  placement  the  court  can  impose  is  the 
maximum  term  of  confinement  on  the  original  offense  for 
which  the  ward  was  placed  on  probation.  {John  L.  v. 
Superior  Court  (2004)  33  Cal.4th  158,  165  [14  Cal.  Rptr. 
3d  261,  91  P. 3d  205]) 

In  June  2009,  Greg  F,  was  placed  on  probation  and 
detained  in  juvenile  hall.  The  maximum  term  of 
confinement  for  his  violent,  gang-motivated  assault  on 
Joseph  C.  was  17  years.  Just  two  months  later,  the  minor 
committed  a second,  although  less  violent,  assault  on 
rival  gang  members  in  juvenile  hall.  This  second  offense 
could  have  been  alleged  in  a 777  notice  and  treated  as  a 
probation  violation.  Had  the  district  attorney  followed 
this  course,  the  minor  does  not  dispute  that  he  could  have 
been  committed  to  DJF  for  up  to  17  years  as  punishment 
for  the  original  offense.  If  a ward's  most  recent,  offense  is 
alleged  in  a 777  notice,  as  opposed  to  a 602  petition, 
section  733(c)  does  not  apply.  However,  the  prosecutor 
mistakenly  brought  the  minor's  new  offense  before  the 


135  ' 


55  Cal.  4th  393,  *405;  283  P.3d  1160,  **1166; 

146  Cal.  Rptr.  3d  272,  ***279;  2012  Cal.  LEXIS  8224 


Page  12 


court  in  a 602  petition  rather  than  a 777  notice.  The 
question  now  is  whether  the  trial  court  had  discretion  to 
dismiss  the  602  petition,  after  the  minor  had  admitted  the 
non-DJF-eligible  offense  there  alleged,  and  treat  the 
matter  as  a probation  violation. 

"Juvenile  courts  have  long  had  the  authority  to 
dismiss  juvenile  matters  at  the  disposition  stage  of 
proceedings.  {In  re  W.R.W.  (1971)  17  Cal.  App.  3d  1029, 
1036  [95  Cal.  Rptr.  354].)  Such  authority  was  statutorily 
expressed  between  1915  and  1961.  {Ibid.)  When  the 
entire  Juvenile  court  law  was  repealed  and  recodified  in 
1961,  without  enactment  of  a general  dismissal  provision, 
the  reviewing  court  in  In  re  W.R.  W.  concluded  Juvenile 
courts  neveitheless  properly  continued  the  practice  of 
exercising  discretion  to  dismiss  Juvenile  matters.  {Ibid.)  It 
noted:  'The  (juvenile]  court  is  accorded  great  discretion  in 
its  disposition  of  Juvenile  matters.  It  may  at  any  time 
modify  or  vacate  a dispositional  order  and  may  entirely 
terminate  its  Jurisdiction  when  it  is  satisfied  that  further 
supervision  is  unnecessary  [citations].  It  would  be 
inconsistent  with  the  liberal  termination  provisions  and 
the  general  thrust  of  the  Juvenile  couii:  law  to  hold  that 
the  referee,  at  the  time  of  original  disposition,  could  not 
dismiss  the  case  if  he  felt  that  court  supervision  would  be 
unnecessary  and  perhaps  harmful.'  {Id.  at  p.  1037,  firs, 
omitted.)  Shortly  after  the  decision  in  In  re  W.R.W.,  'the 
Legislatm-e  drafted  section  782,  [*406]  restoiing  to  the 
Juvenile  law  the  clear  power  of  the  court  to  dismiss 
Juvenile  petitions  in  the  interests  of  Justice.'  {Derek  L.  v. 
Superior  Court  (1982)  137  Cal.  App.  3d  228,  232  [186 
Cal.  Rptr.  870]  ...  .)"  {V.C..  supra,  173  Cal.App.4th 
[***280]  atpp.  1463-1464,  fn.  omitted.) 

Section  782  describes  the  Juvenile  court's  discretion 
to  dismiss  delinquency  petitions.  It  states,  in  relevant 
part:  [HN7]  "A  Judge  of  the  Juvenile  court  in  which  a 
petition  was  filed,  at  any  time  before  the  minor  reaches 
the  age  of  2 1 years,  may  dismiss  the  petition  or  may  set 
aside  the  findings  and  dismiss  the  petition  if  the  court 
finds  that  the  interests  of  Justice  and  the  welfare  of  the 
minor  require  such  dismissal,  or  if  it  finds  that  the  minor 
is  not  in  need  of  treatment  or  rehabilitation."  {§  782.) 

(7)  Determining  whether  the  commitment  limitation 
of  section  733(c)  prevails  over  the  dismissal  discretion 
granted  by  section  782  requires  analysis  of  these  statutes 
in  accordance  with  long-standing  principles  of 
inteipretation.  [HNS]  Our  fundamental  task  in  construing 
a statute  "is  to  ascertain  the  Legislature's  intent  [and] 


effectuate  the  law's  purpose.  [Citation.]  We  begin  our 
inquiry  by  examining  the  statute's  words,  giving  them  a 
plain  and  commonsense  meaning.  [Citation.]  In  doing  so, 
however,  we  do  not  consider  the  stahitory  language  'in 
isolation.'  [Citation.]  Rather,  we  look  to  'the  entire 
substance  of  the  statute  ...  in  order  to  determine  the  scope 
and  purpose  of  the  provision  ...  . [Citation.]'  [Citation.] 
That  is,  we  construe  the  words  in  question  '"in  context, 
keeping  in  mind  the  nature  and  obvious  purpose  of  the 
statute  ...  ."  [Citation.]'  [Citation.]  We.  must  harmonize 
'the  various  parts  of  a statutory  enactment  ...  by 
considering  the  particular  clause  or  section  in  the  context 
of  the  stahrtory  framework  as  a whole.'  [Citations.]  We 
must  also  avoid  a construction  that  would  produce  absurd 
consequences,  which  we  presume  [**1167]  the 
Legislature  did  not  intend.  [Citations.]"  {People  v. 
Mendoza  (2000)  23  Cal. 4th  896,  907-908  [98  Cal.  Rptr. 
2d  431,  4P.3d265].) 

1 . Statutory  Language 

(8)  Nothing  in  the  language  of  section  733  indicates 
that  the  Legislature  intended  this  provision  to  override'  the 
Juvenile  court's  discretion  to  dismiss  a petition  when 
dismissal  is  in  the  interests  of  Justice  and  for  the  welfare 
of  the  minor.  {§  782.)  Section  733(c)  does  not  mention 
section  782,  nor  does  it  state  that  its  provisions  prevail 
over  section  782,  or  any  other  law.  [HN9]  When  the 
Legislature  intends  for  a statute  to  prevail  over  all 
contrary  law,  it  typically  signals  this  intent  by  using 
phi'ases  like  "notwithstanding  any  other  law"  or 
"notwithstanding  other  provisions  of  law."  (See  Molenda 
V.  Department  of  Motor  Vehicles  (2009)  172  Cal.App.4th 
974,  995  [91  Cal.  Rptr.  3d  792]',  Caliber  Bodyworlcs,  Inc. 
V.  Superior  Court  (2005)  134  Cal.App.4th  365,  386 
[*407]  [36  Cal.  Rptr.  3d  31].)  The  Legislature  did  not 
include  this  language  in  section  733(c),  nor  did  it  amend 
section  782  to  prohibit  dismissals  to  pennit  a DJE 
commitment. 

(9)  The  absence  of  such  an  express  limitation  on  the 
Juvenile  court's  power  under  section  782  is  significant. 
[HNIO]  The  Legislature  is  presumed  to  be  aware  of  all 
laws  in  existence  when  it  passes  or  amends  a statute. 
{Voters  for  Responsible  Retirement  v.  Board  of 
Supei-visors  (1994)  8 Cal.  4th  765,  779,  fn.  3 [35  Cal. 
Rptr.  2d  814,  884  P.2d  64 5f,  In  re  Michael  G.  (1988)  44 
Cal.3d  283,  293  [243  Cal.  Rptr.  224,  747  P.2d  1152].)  " 
'The  failure  of  the  Legislature  to  change  the  law  in  a 
particular  respect  when  the  subject  is  generally  before  it 
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and  changes  in  other  respects  are  made  is  indicative  of  an 
intent  to  leave  the  law  as  it  stands  in  the  aspects  not 
amended.'  [Citations.]"  {Estate  of ' McDill  (1975)  14 
Cal. 3d  831,  837-838  [122  Cal.  Rptr.  754,  537  P.2d 
874].)  For  Over  40  years,  section  782  [***281]  has 
given  Juvenile  courts  the  power  to  dismiss  a delinquency 
petition  if  doing  so  serves  the  interests  of  justice  and  the 
welfare  of  the  minor.  (Stats.  1971,  ch.  607,  § 1,  p.  1211.) 
If  the  Legislature  had  intended  to  deprive  courts  of  this 
long-held  discretionary  power  when  a dismissal  would 
conflict  with  section  733(c),  it  could  have  easily  made 
this  intent  plain.  It  did  not. 

(10)  The  minor  argues  that  section  733(c)  must 
prevail  over  section  782  because  it  is  the  more  specific 
and  later-enacted  statute.  However,  this  argument  has  two 
flaws.  Firet,  even  under  his  reading  of  the  statute,  the 
minor  concedes  that  a limitation  on  discretion  must  be 
implied.  Section  733(c)  is  not  more  specific  than  section 
782  on  this  point.  Indeed,  it  does  not  mention  a limit  on 
section  782  discretion  at  all.  [HNll]  " 'An  implied 
amendment  is  an  act  that  creates  an  addition,  omission, 
modification  or  substitution  and  changes  the  scope  or 
effect  of  an  existing  statute.'  [Citation.]  Amendments  by 
implication  are  disfavored  and  should  'be  employed 
fmgally,  and  only  where  the  later-enacted  statute  creates 
such  a conflict  with  existing  law  that  there  is  no  rational 
basis  for  haimonizing  the  two  statutes,  such  as  where 
they  are  "'in'econcilable,  clearly  repugnant,  and  so 
inconsistent  that  the  two  cannot  have  concurrent 
operation.  ...'  " [Citation.]'  [Citation.]"  {In  re  Sean  W. 
(2005)  127  CaI.App.4th  1177,  1187  [26  Cal.  Rptr.  3d 
248].)  Second,  the  two  provisions  are  not  irreconcilably 
in  conflict.,  (11)  As  we  have  noted,  [HN12]  '"[t]he 
piinciple  that  a specific  statute  prevails  over  a general 
one  applies  only  when  the  two  sections  cannot  be 
reconciled.  [Citations.]’  [Citation.]  If  we  can  reasonably 
harmonize  '[t]wo  statutes  dealing  with  the  same  subject,' 
then  we  must  give  'concurrent  effect'  to  both,  'even 
though  one  is  specific  and  the  other  general.  [Citations.]' 
[Citation.]"  {Garcia  v.  McCutchen  (1997)  16  Cal. 4th  469, 
478  [66  Cal.  Rptr.  2d  319,  940  P.2d  906].)  "'The  courts 
are  bound,  if  possible,  to  maintain  the  integrity  of  both 
statutes  if  the  two  may  stand  together.'  [Citations.]"  {In  ?-e 
Gladys  R.  (1970)  1 CaUd  855,  863  [83  Cal. Rptr.  671, 
464P.2d  127].)[*m] 

Sections  733(c)  and  782  can  be  harmonized.  Section 
733(c)  prohibits  a commitment  to  DJF  unless  the  minor’s 
most  recent  offense  alleged  in  a petition  is  of  a particular 


class.  If  the  juvenile  court  exercises  its  discretion  under 
section  782  to  dismiss  a 602  petition,  its  decision  does 
not  nullify  or  abrogate  section  733(c).  It  simply  changes 
the  [**1168]  "most  recent  offense  alleged  in  any 
petition"  to  which  section  733(c)  applies  in  that 
particidar  case,  hi'  a great  many  cases,  the  minor's  DJF 
eligibility  will  be  based  on  the  most  recent  offense 
alleged  in  a new  602  petition,  in  accordance  with  section 
733(c).  However,  if  the  minor  has  been  given  an 
opportunity  to  benefit  fi"om  probation  after  committing  a 
DJF-eligible  offense,  and  then  goes  on  to  commit  a new 
offense  while  on  probation,  the  interests  of  justice  and  the 
welfare  of  the  minor  may  be  best  served  by  a DJF 
commitment.  Section  782  gives  the  juvenile  court  a 
discretionary  tool  in  such  cases  to  conhol  the  operative 
petition  for  purposes  of  section  733(c)  and,  consequently, 
expand  its  dispositional  options.  Allowing  section  782 
dismissals  in  the  interests  of  justice  and  for  the  minor's 
welfare  thus  gives  effect  to  both  statutes. 

Nor  would  allowing  discretionary  dismissals  under 
section  782  fiustrate  the  legislative  purposes  behind 
section  733(c).  Section  733(c)  simply  provides  that  a 
minor  may  not  be  committed  to  DJF  if  the  most  recent 
offense  admitted  cmd found  tnte  following  a 602  petition 
is  not  a qualifying  offense.  It  cannot  be  ordered  based  on 
a past  offense  in  the  minor's  juvenile  record  if  the  minor's 
recent  offenses  are  nonviolent.  As  noted,  however, 
because  section  733(c)  [***282]  speaks  to  conduct 
alleged  in  a "petition,"  it  does  not  prohibit  the  couif  from 
ordering  DJF  commitments  for  probation  violations  on 
qualifying  offenses.  {In  re  D.J.,  supra,  185  CalApp.4th 
at  p.  286]  Pi  re  M.B.,  supra,  174  CaLApp.4th  at  p.  1476] 
J.L.,  supra,  168  Cal.App.4th  at p.  607)  Having  granted  the 
minor  leniency  by  placing  him  on  probation  for  a 
DJF-quahfying  offense,  the  court  retains  discretion  to 
impose  a DJF  commitment  if  the  minor  violates  that 
probation.  The  availability  of  that  option  provides  an 
important  incentive  for  the  minor  to  reform. 

2.  Legislative  History 

Construed  in  light  of  standard  principles  of 
interpretation,  the  meaning  of  section  733(c)  is  clear,  and 
there  is  no  need  to  resort  to  legislative  history.  (See  Lopez 
V.  Superior  Court  (2010)  50  Cal. 4th  1055,  1063  [116 
Cal.  Rptr)  3d  530,  239  P.3d  1228])  We  have  examined 
the  legislative  history  underlying  section  733(c), 
however,  and  found  nothing  to  suggest  that  the 
Legislature  [*409]  intended  to  deprive  juvenile  courts  of 
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their  long-standing  discretion  to  dismiss  delinquency 
petitions  when  appropriate.  ^ 

2 At  the  People’s  request,  vve  have  taken  judicial 
notice  of  the  legislative  histories  surrounding  the 
enactment  of  sections  733  and  7S2.  At  the  minor's 
request,  we  have  also  taken  judicial  notice  of 
legislative  histoiy  materials  concerning  a 
predecessor  to  the  biE  that  enacted  section  782. 
(See post,  fn.  5.) 

Section  733(c)  was  enacted  as  part  of  the  2007 
realignment  legislation.  {In  re  N.D.  (2008)  167 

Cal.App.4th  885,  892  [84  Cal  Rptr.  3d 517] \ VC,  supra, 
173  CalApp.4th  at  pp.  1468-1469.)  The  overarching 
purpose  of  Senate  Bill  No.  81  (2007-2008  Reg.  Sess.), 
which  added  section  733,  was  to  make  "necessary 
statutory  changes  to  implement  the  Budget  Act  of  2007." 
(Stats.  2007,  ch.  175,  § 38,  p.  2105.)  A report  of 
California's  Little  Hoover  Commission  explains  the 
history  behind  these  budgetary  measures:  "To  settle  a 
lawsuit  brought  on  behalf  of  inmates  of  state  juvenile 
facilities,  the  state  entered  into  a consent  decree  in 
November  of  2004.  The  cost  of  compliance  with  the 
consent  decree  proved  to  be  high;  'Realizing  the  state 
could  not  afford  to  comply  with  the  ...  consent  decree,  in 
2007,  policy-makers  acted  to  reduce  the  number  of  youth 
offenders  housed  in  state  facilities  by  enacting 
realignment  legislation  which  shifted  responsibility  to  the 
counties  for  ah  but  the  most  serious  youth  offenders.  ...' 
(Little  Hoover  Com.,  Juvenile  Justice  Reform; 
Realigiring  Responsibilities  (July  2008)  pp.  i-ii 
<http://www.lhc.ca.gov/Urcdir/192/report  192.pdf>  ...  ,)" 
{InreN.D.,  at  pp.  891-892.) 

One  aspect  of  Senate  Bill  No.  81  (2007-2008  Reg. 
Sess.)  was  to  "stop  the  intake  [to  DJF]  of  youthful 
offenders  adjudicated  for  non-violent,  non-serious 
offenses  (non-707h  offenses)  ...  (Sen.  Rules  Com.,  Off. 
of  Sen.  Floor  Analyses,  Unfinished  Business  Analysis  of 
Sen.  Bin  No.  81  (2007-2008  Reg.  Sess.)  as  amended  July 
19,  2007,  p.  2.)  In  the  first  budget  year,  this  change  was 
projected  [**1169]  to  reduce  the  average  daily 
population  in  state  juvenile  institutions  by  199  offenders 
and  the  average  daily  population  on  parole  by  190 
parolees.  {Id  at  p.  3.)  "By  transferring  responsibihty  for 
some  wards  to  county  authorities,  the  state  saved  about  S 
250,000  per  ward  per  year.  [Citation.]  At  the  same  time, 
the  legislation  compensated  the  coimties  for  the 
additional  wards  for  which  they  would  be  responsible 


under  a formula  based  on  a rate  of  $ 117,000  per  ward 
per  year.  [Citations.]"  {In  re  N.D.,  supra,  167  CaiApp.4lh 
at  p.  892.)  In  addition  to  these  budgetary  concerns,  this 
realignment  legislation  responded  to  findings.  [***283] 
that  better  results  could  be  obtained  at  the  local  level  for 
nonviolent  juvenile  offenders.  An  argument  in  suppoit  of 
Senate  Bill  No.  81  stated:  "Quite  simply  most  counties  do 
it  better  and  for  less  cost.  The  offenders  that  will  be 
diverted  are  non-serious,  non-violent,  [*410]  non[-]sex 
offender[]  wai'ds  who  likely  can  be  better  served  in  their 
communities  closer  to  their  existing  support  systems." 
(Sen.  Republican  Fiscal  Off.,  Analysis  of  Sen.  Bill  No. 
81  (2007-2008  Reg.  Sess.)  as  amended  Apr.  19,  2007,  p. 
2.) 

Section  733(c)'s  limitation  on  juvenile  offenders 
eligible  for  a DJF  commitment  was  "motivated  by  a 
desire  to  reduce  the  cost  and  increase  the  effectiveness  of 
juvenile  confinement."  {In  re  N.D.,  supra,  167 
CalApp.4lh  at  p.  892.)  The  legislative  history 
consistently  stresses  that  only  wards  who  are  not 
currently  violent  will  be  diverted  from  state  to  local 
responsibility.  There  is  no  indication  the  Legislahu-e  ever 
considered  the  situation  before  us,  in  which  an  offender 
who  is  on  probation  for  a recent  serious  and  violent 
offense  is  brought  before  the  juvenile  court  on  a new 
petition  alleging  a non-DJF-eligible  offense.  However,  it 
is  clear  that  the  Legislatoe  intended  to  preserve  the 
possibility  of  DJF  commitments  for  violent  offenders  and 
sex  offenders.  In  keeping  with  this  clear  legislative  intent, 
it  is  not  reasonable  to  interpret  the  realignment  legislation 
as  restricting  the  juvenile  court's  ability  to  order  an 
appropriate  disposition  for  such  offenders.  Nothing  in  the 
legislative  history  surrounding  the  enactment  of  section 
733(c)  suggests  the  Legislature  intended  to  strip  juvenile 
courts  of  their  long-held  discretion  to  dismiss  a 
delinquency  petition  when  dismissal  is  in  the  interests  of 
justice  and  for  the  minor’s  welfare.  "We  are  not 
persuaded  the  Legislature  would  have  silently,  or  at  best 
obscurely,  decided  so  important  ...  a public  policy  matter 
and  created  a significant  departure  from  the  existing  law." 
{In  re  Christian  S.  (1994)  7 Cal.4th  768,  782  [30  Cal 
Rptr.  2d 33,  872  P.2d  574J.) 

3 . Policy  Considerations 

(12)  The  interpretation  we  adopt  also  avoids  absurd 
and  unreasonable  consequences.  [HN13]  In  interpreting  a 
statute,  courts  are  obligated  to  "adopt  a common  sense 
construction  over  one  leading  to  mischief  or  absurdity."  ( 
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]n  re  Sammio  (1995)  31  Cal.App.4th  98'4,  989  [37  Cal. 
Rptr.  2d  491]) 

The  minor  complains  that  juvenile  courts  should  not 
.be  able  to  circumvent  section  733(c)'s  restrictions  on  DJF 
eligibihty  by  using  a dismissal  to  "reach  back"  to  an 
earlier  delinquency  petition.  But  section  782  can  only  be 
used  to  "reach  back"  and  commit  a minor  to  DJF  if  the 
minor  is  currently  on  probation  for  a DJF-eligible 
offense.  Under  these  circumstances,  no  one  disputes  that 
if  the  prosecution  files  a 777  notice  alleging  a probation 
violation,  the  juvenile  court  can  commit  the  minor  to  DJF 
as  punishment  for  the  original  section  707(b)  offense. 
(See  In  re  D.J.,  supra,  185  Cal.App.4th  at  p.  286;  J.L., 
supra,  168  Cal.App.4th  at  p.  60.)  However,  if  the 
prosecution  alleges  the  new  offense  in  a 602  petition 
instead  of  a 777  notice,  a commitment  to  DJF  is 
potentially  foreclosed  because  the  new  602  petition 
[*41 1]  becomes  the  relevant  petition  for  determining  the 
minor's  "most  recent  offense  alleged  in  any  petition"  for 
purposes  of  section  733(c).  If  the  minor  admits  the 
non-707(b)  offense  before  the  prosecution  reconsiders  its 
decision,  or  has  a chance  to  dismiss  the  602  petition  on 
its  own  motion,  the  plain  language  of  section  733(c) 
prohibits  the  juvenile  court  from  committing  the  minor  to 
DJF. 

It  is  evident,  then,  that  the  situation  we  are 
addressing  often  arises  because  the  [***284] 
prosecution  has  simply  filed  the  wrong  piece  of  paper:  a 
602  petition  instead  of  a 777  notice.  [**1170]  A4though 
not  to  be  encouraged,  occasional  oversights  such  as  this 
understandably  occm-  given  the  unusually  short  deadlines 
in  juvenile  delinquency  matters.  As  discussed,  a 602 
petition  or  a 777  notice  must  be  filed  within  48  hours 
after  a minor  has  been  taken  into  custody,  and  a detention 
hearing  must  be  held  the  next  judicial  day.  {§§  631,  siibd. 
(a),  632,  svbds.  (a),  (c))  A jurisdictional  hearing  is 
required  within  the  next  15  judicial  days,'  {§  657,  siibd. 
(a)(1).)  These  strict  deadlines  leave  the  prosecution  and 
probation  department  very  little  time  to  investigate  the 
minor's  criminal  history  before  the  current  allegations  are 
adjudicated  or  the  minor  has  an  opportunity  to  admit 
them.  A minor  can  admit  the  allegations  in  a 602  petition 
at  the  detention  hearing,  which  typically  occurs  just  three 
days  after  he  has  been  taken  into  custody. 

Nothing  in  the  language  or  legislative  history  of 
section  733  suggests  the  Legislature  meant  to  deprive 
juvenile  courts  of  the  ability  to  impose  DJF  commitments 


when  revoking  probation  for  DJF-eligible  offenses.  Yet, 
the  minor's  interpretation  would  produce  exactly  that 
absurd  result  if  the  prosecution  mistakenly  alleges  the 
latest  offense  in  a 602  petition  instead  of  a 777  notice.  It 
would  immunize  from  DJF  commitment  a minor  who 
quickly  admits  new  misconduct  alleged  in  a 602  petition 
even  if  the  minor  remained  eligible  for  DJF  under  the 
terms  of  probation  on  a prior  offense.  Two  minors  on 
probation  for  the  same  DJF-eligible  offense  who  later 
committed  the  same  non-section-707(h)  conduct  would 
be  subject  to  very  different  dispositions  depending  on 
which  form  of  pleading  was  filed. 

[HN14]  (13)  The  statutory  scheme  governing 

juvenile  deUnquency  is  designed  to  give  the  court 
"maximum  flexibility  to  craft  suitable  orders  aimed  at 
rehabilitating  the  particular  ward  before  it."  (In  re 
Antoine  D.  (2006)  137  Cal.App.4th  1314,  1323  [40  Cal. 
Rpt?'.  3d  885].)  Flexibility  is  the  hallmark  of  juvenile 
court  law,  in  both  delinquency  and  dependency 
interventions.  (In  re  James  R.  (2007)  153  Cal.App.4th 
413,  432  [62  Cal.  Rpt'.  3d  824].)  As  noted,  the  juvenile 
court  has  long  enjoyed  great  discretion  in  the  disposition 
of  juvenile  matters  (In  re  W.R.W.,  supra,  17  Cal.  App.  3d 
at p.  1037),  and  that  discretion  is  codified  in  section  782. 
To  inter-pret  section  733(c)  as  cutting  off  the  juvenile 
court's  broad  discretion  to  order  an  appropriate 
disposition,  simply  because  [*412]  the  wrong  document 
was  filed,  would  elevate  form  over  substance  and  create 
an  absurd  result  the  Legislature  could  not  have  intended. 
■When  a DJF  commitment  for  a section  707(b)  offense  for 
which  probation  was  ordered  serves  the  interests  of 
justice  and  the  welfare  of  the  minor,  the  juvenile  court 
has  discretion  to  dismiss  a new  602  petition  to  permit 
treatment  of  the  matter  as  a probation  violation. 

The  dissent  agi'ees  that  section  733(c)  does  not 
restrict  a juvenile  court's  power  to  dismiss  a 602  petition 
before  jurisdictional  findings  have  been  made.  Once  an 
allegation  of  a non-DJF-eligible  offense  has  been 
admitted  or  found  true,  however,  the  dissent  would  hold 
section  733(c)  strips  the  court  of  discretion  to  dismiss  the 
petition  in  whole  or  in  part.  (Dis.  opn.,  post,  at  p.  423.) 
But,  as  noted,  a minor  can  admit  allegations  of  a 602 
petition  at  the  detention  hearing,  which  must  be  held  the 
next  jvdicial  day  after  the  petition  is  filed.  (§  632,  siibd. 
(a).)  There  is  no  indication  the  Legislature  intended  to 
limit  the  juvenile  court's  dispositional  options  irrevocably 
so  early  in  the  proceedings.  The  dissent's  interpretation  of 
section  733(c)  could  have  [***285]  the  perverse  effect 
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of  discouraging  the  early  resolution  of  delinquency 
matters.  If,  by  accepting  an  admission  at  the  outset  of  the 
case,  tlie  juvenile  court  stands  to  lose  its  discretion  under 
section  7S2,  courts  may  be  loath  to  accept  such  early 
pleas. 

The  dissent's  interpretation  could  also  reward 
gamesmanship  in  the  context  of  multicount  petitions.  II'  a 
minor  commits  a series  of  criminal  offenses  and  all  are 
alleged  in  the  same  602  petition,  there  is  an  argument  that 
section  733(c)  prohibits  commitment  to  DJF  unless  the 
last  offense  committed  is  one  listed  in  section  707(b)  or 
Penal  Code  section  290.008,  subdivision  (c).  Although 
section  733(c)  premises  eligibility  for  DJF  on  the  nature 
of  "the  most  recent  offense  alleged  in  any  petition," 
focusing  on  the  most  recently  committed  offense  could 
lead  to  arbitrary  [**1171]  and  potentially  absurd  results 
in  a multicount  case.  A minor  who  commits  a stiing  of 
violent  acts  would  be  immunized  from  a DJF 
commitment  if  the  crime  spree  happened  to  end  with  a 
nonqualifying  offense.  An  arguably  more  sensible 
interpretation  of  section  733(c)  would  require  simply  that 
an  offense  alleged  in  the  most  recent  petition,  and 
admitted  or  found  true,  be  listed  in  section  707(b)  or 
Pena!  Code  section  290.008,  subdivision  (c).  ^ 

3 We  need  not,  and  do  not,  resolve  this 
contioversy  here.  We  note,  however,  that  focusing 
on  the  most  recent  petition,  and  not  the  most 
recent  offense  described  in  a multicount  petition, 
would  appear  to  avoid  absurd  consequences  and 
remain  consistent  with  the  Legislature's  intent  to 
reserve  DJF  commitments  for  specific  recent 
offenses. 

Assuming  that  DJF  eligibility  turns  on  the  nature  of  a 
minor's  most  recently  committed  offense,  the  dissent 
posits  that  section  782  gives  the  court  discretion  to  strike 
individual  counts  in  a 602  petition  to  change  the  "most 
[*413]  recent"  offense  alleged  into  one  that  is  DJF 
eligible.  (Dis.  opn.,  post,  at  p.  423,  fii.  2.)  "Thus,  if  a 
minor  committed  a crime  spree  .that  included  DJF-eligible 
offenses,  but  the  offense  committed  last  in  time  was  a 
DJF- ineligible  offense,  the  Juvenile  court  might,  in  an 
appropriate  case,  dismiss  the  allegations  regarding  the 
last  offense  in  order  to  clearly  preserve  a 
DJF-dispositional  option."  {Ibid.)  The  dissent  therefore 
recognizes  that  section  782  can  and  sometimes  should  be 
used  for  the  purpose  of  preserving  the  juvenile  court's 
ability  to  order  a DJF  commitment.  Nevertheless,  in  the 


dissent's  view,  the  court's  discretion  to  use  section  782  for 
this  purpose  is  completely  lost  once  the  allegations  in  a 
petition  have  been  admitted  or  found  true.  A minor  could 
admit  all  allegations  of  a multicount  602  petition  at  the 
detention  hearing,  just  one  day  after  the  petition  was 
filed,  and  completely  avoid  a DJF  commitment  regardless 
of  the  multitude  or  severity  of  the  offenses,  so  long  as  tire 
last  offense  committed  was  not  DJF  eligible.  Under  the 
dissent's  view,  the  juvenile  court  would  be  powerless  to 
prevent  this  result.  We  disagree.  If  the  Legislature  had 
intended  to  limit  the  court's  discretion  to  forestall  absurd 
and  unjust  consequences,  we  believe  it  would  have  made 
this  intent  clear.  It  did  not. 

Although  the  dissent  concedes  that  "nothing  in  the 
language  of  [section  733(c)]  or  its  history  expressly 
restricts  the  court's  use  of  its  dismissal  authority  ...  ,"  the 
dissent  expresses  concern  that  under  our  interpretation  "a 
juvenile  court  could  always  avoid  the  DJF-inehgibility 
provisions  of  section  733(c),  negating  the  provisions  of 
such  statute  and  fiustrating  the  legislative  purposes  of  the 
juvenile  justice  reahgnment  legislation."  (Dis.  opn.,  post, 
at  p.  424.)  This  [***286]  argument  ignores  the  unique 
context  we  are  addressing.  Dismissal  of  a 602  petition 
enables  the  court  to  order  a DJF  commitment  otherwise 
prohibited  by  section  733(c)  only  for  a minor  currently  on 
probation  for  a DJF-eligible  offense.  If  the  minor  is  not 
on  probation,  or  is  on  probation  for  a nonqualifying 
offense,  a section  782  dismissal  can  have  no  effect  on' 
DJF  eligibility.  Section  733(c)'s  restrictions  on  DJF 
eligibility  thus  have  "meaningful[]  operat[ion]"  in  all 
delinquency  cases  involving  a minor  not  on  probation,  or 
on  probation  for  a nonqualifying  offense.  (See  dis.  opn., 
post,  atp.  424.) 

The  dissent's  unease  that  juvenile  courts  may  abuse 
section  782  to  circumvent  the  legislative  goal  of 
realignment  also  ignores  the  scrutiny  such  decisions 
undergo  on  appellate  review.  A juvenile  court's  decision 
to  dismiss  a 602  petition  under  section  782  must  be 
supported  by  a statement  of  "specific  reasons"  in  a 
minute  order.  {Cal.  Rules  of  Court,  rule  5. 790(a)(2)(A)] 
see  In  re  Juan  C.  (1993)  20  Cal.App.4th  748,  752-753 
[24  Cal  Rptr.  2d  573].)  A section  782  dismissal  is  also 
subject  to  review  for  abuse  of  discretion.  (See  In  re  Jesus 
J (1995)  32  Cal.App.4th  1057,  1060  [38  Cal  Rptr.  2d 
429].)  If  the  juvenile  court's  action  is  arbitrary,  or  does 
not  [*414]  comport  with  sechon  752's  requirements  that 
the  dismissal  serwe  the  interests  of  justice  and  the  welfare 
of  the  minor,  it  can  be  reversed  on  appeal  as  an  abuse  of 
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discretion. 

4.  Appellate  Case  Law 

Two  published  appellate  decisions  have  considered 
the  issue  before  us  and  reached  opposite  results. 

[**1172]  In  J.L.,  supra,  168  Cal.App.4th  43,  J.L. 
committed  a series  of  offenses  that  were  adjudicated  at 
various  times  under  602  petitions  and  777  notices.  In 
May  2006,  he  admitted  committing  felony  theft, 
unauthorized  use  of  a vehicle,  and  assault,  as  alleged  in 
602  petitions  from  January  and  March  2006.  {J.L.,  at  p. 
49.)  In  December  of  the  same  year,  another  602  petition 
was  filed  alleging  attempted  second  degree  robbery  with 
personal  use  of  a knife.  {J.L.,  at  p.  50.)  Tne  minor 
admitted  these  allegations  but  was  later  gi'anted 
permission  to  withdraw  his  admission  to  the  weapon 
enhancement.  (Id.  at  pp.  50-51.)  Without  the 
enhancement,  the  attempted  robbery  offense  was  not  DIE 
eligible  under  section  733(c).  Recognizing  this  problem, 
at  the  dispositional  hearing  the  Juvenile  comt  dismissed 
the  December  602  petition  and  ordered  J.L.  committed  to 
DIF  on  the  March  2006  petition.  (J.L.,  at  pp.  52-54.). 3. L. 
challenged  this  order  on  appeal,  arguing  section  733(c) 
precluded  his  commitment  to  DIE  because  his  most 
recent  offense  admitted  and  found  true  was  the  attempted 
robbery  alleged  in  the  December  2006  petition.  (J.L.,  at 
p.  56.)  Without  analyzing  the  apparent  conflict  in  the 
statutes,  the  Court  of  Appeal  upheld  the  dispositional 
order  because  the  juvenile  court  had  dismissed  the 
December  2006  petition  under  section  782,  thus  making 
the  DJE-eligible  offense  alleged  in  the  March  2006 
petition  the  "most  recent"  offense  for  purposes  of  section 
733(c).  (J.L.,  at  pp.  56-57.) 

The  Court  of  Appeal  here  rejected  J.L.  in  favor  of  the 
contrary  ruling  in  V.C.,  supra,  173  Cal.App.4th  1455. 
Although  the  decision  below  relied  heavily  on  the 
reasoning  in  V.C.,  that  case  is  distinguishable  and  does 
not  guide  onr  analysis. 

In  2005,  V.C.  admitted  committing  felony  oral 
copulation  of  a minor,  an  offense  listed  in  section  707(b). 
He  was  placed  in  a youth  facility  and  later  moved  to 
another  [***287]  placement  with  special  conditions  of 
probation  imposed.  (V.C.,  supra,  173  CalApp.4th  at  p. 
1459.)  In  November  2007,  two  months  after  section 
733(c)  was  enacted  and  bvo  years  after  V.C.'s  602 
petition  was  sustained,  the  district  attorney  filed  another 
602  petition  alleging  V.C.  had  committed  three  new  sex 


offenses.  (V.C,  at  p.  1460.)  In  a negotiated  plea  bargain, 
V.C.  admitted  a misdemeanor  that  was  not  DJE  eligible, 
and  the  remaining  allegations  were  dismissed.  (Ibid.)  The 
court  again  ordered  residential  freatment,  and  V.C,  was 
placed  accordingly,  (Id.  atp.  7466.)  Four  [*415]  months 
later,  in  February  2008,  the  dishict  attorney  filed  a 777 
notice  alleging  V.C.  had  violated  probation  by  failing  to 
participate  in  sex  offender  treatment  and  obey  the  rnles  in 
his  group  home.  (V.C.,  at p.  1460.)  At  the  same  time,  the 
district  attorney  moved  to  dismiss  the  November  2007 
petition  so  that,  pursuant  to  section  733(c),  the  "most 
recent  offense  alleged  in  any  petition"  would  be  the  2005 
oral  copulation  offense,  which  is  DIF  eligible.  (V.C.,  at p. 
1460.)  After  the  juvenile  court  granted  the  morion,  V.C. 
petitioned  for  a writ  of  mandate.  (Id.  at  p.  1 461 1) 

The  Court  of  Appeal  first  observed  that  V.C.  had  a 
"due  process  right  to  the  benefit  of  his  plea  bargain  in  the 
2007  petition."  {V.C.,  supra,  173  Cal.App.4th  at p.  1465.) 
It  was  not  just  that  V.C.  had  admitted  an  allegatiorr  in  the 
petition;  the  district  attorney  had  agreed  to  the  resolution, 
the  juvenile  corrrt  had  ordered  a disposition,  and  V.C.  had 
already  entered  the  placement  that  the  court  ordered.  (Id. 
at  p.  1466.)  As  the  Court  of  Appeal  stressed,  V.C.'s  "plea 
agreement  was  thus  a fully  executed  agreement.”  (Ibid., 
italics  added.)  The  court  concluded  that  dismissal  of  the 
November  2007  petition  was  not  in  the  interests  of 
justice,  as  required  by  section  782,  because  V.C.  had  a 
constitutional  right  to  the  benefit  of  his  completed  plea 
bargain.  (V.C.,  at  p.  1467.)  The  corrrt  reasoned: 
"Allowing  a trial  court  to  rescind  a plea  bargain  that  has 
been  accepted  and  fully  executed,  because  it  was  unaware 
of  a change  in  the  law  ...  , would  clearly  introduce 
unacceptable  instability  in  the  practice  of  plea  bargaining. 
No  bargain  would  ever  truly  be  secure."  (Ibid.) 

[**1173]  Although  the  court  went  on  to  analyze  the 
language  and  history  of  section  733(c)  to  "confirm[]"  its 
conclusion,  the  decision  rested  primarily  on  the  fact  that 
dismissal  of  the  most  recent  602  petition  was  an  attempt 
to  undo  an  executed  plea  bargain.  (V.C.,  supra,  173 
Cal.App.4th  at  p.  1467.)  It  would  be  difficult  indeed  to 
conclude  that  such  an  action  served  the  interests  of 
justice.  The  facts  of  this  case  are  quite  different.  Just 
three  days  after  the  minor  admitted  an  offense  that  was 
not  DJF  eligible,  the  prosecution  moved  to  set  aside  the 
plea  and  dismiss  the  602  petition.  No  disposition  on  the 
petition  had  been  entered,  or  even  much  discussed. 
Indeed,  the  court  explained  that  it  was  dismissing  the  602 
petition  to  broaden  the  range  of  options  for  disposition. 
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Dismissing  a 602  petition  after  disposition 
potentially  raises  a host  of  constitutional  concerns  not 
presented  in  the  case  before  us.  We  express  no  opinion  on 
whether  such  a dismissal  could  ever  be  appropriate. 
However,  we  disagree  with  the  V.C.  court's  holding  that 
section  733(c)  must  always  ovenide  the  juvenile  court's 
ability  to  dismiss  a delinquency  petition  under  section 
782.  Accordingly,  that  portion  of  V.  C.  v.  Superior  Court, 
supra.  173  Cal.App.4th  1455,  1467-1469,  is  disapproved. 
[*416] 

[***288]  C.  Scope  of  Juvenile  Court's  Discretion  Under 
Section  782 

Apart  from  section  733(c),  the  minor  contends 
dismissal  of  a 602  petition  to  permit  disposition  under  an 
earlier  petition  is  not  permissible  because  section  782 
may  only  be  used  to  terminate  jurisdiction.  This  claim 
rests  on  an  analogy  to  Penal  Code  section  1385,  the 
dismissal  statute  applicable  to  adult  criminal  cases,  and 
the  legislative  history  of  section  782.  Both  arguments  are 
unpersuasive. 

1 . Analogy  to  Penal  Code  Section  1385 

In  terms  similar  to  section  782,  Penal  Code  section 
1385  grants  trial  courts  the  power  to  dismiss  a criminal 
action  "in  fuitherance  of  justice."  In  determining  whether 
a section  782  dismissal  is  "in  the  interests  of  justice"  {§ 
782),  some  courts  have  looked  to  Penal  Code  section 
1385  for  guidance.  {V.C.,  supra,  173  Cal.App.4th  at  p. 
1465]  Derek  L.  v.  Superior  Court,  supra,  137  Cal.  App. 
3datpp.  233-234.) 

In  V.C.,  the  Couit  of  Appeal  remarked,  "it  has  been 
said  dismissal  pursuant  to  [Penal  Code]  section  1385 
'runs  only  in  the  immediate  favor  of  a defendant,  i.e.,  by 
cutting  off  an  action  or  a part  of  an  action  against  the 
defendant.'  " {V.C.,  supra,  173  Cal.App.4th  at  pp. 
1464-1465,  fn.  9,  itahcs  added,  quoting  People  v. 
Hernandez  (2000)  22  Cal.  4th  512,  524  [93  Cal.  Rptr.  2d 
509,  994  P.2d  354].)  Having  construed  Penal  Code 
section  1385  as  a statute  that  operates  only  to  reduce 
pimishment  of  a criminal  defendant,  the  V.C.  majority 
found  it  "troubling"  that  the  juvenile  court  had  used  its 
analogous  authority  under  section  782  to  impose  a more 
severe  sanction.  (V.C.,  at  pp.  1464-1465,  fn.  9.)  the 
starting  point  of  this  analysis  is  faulty,  however,  because 
we  have  never  held  that  a dismissal  under  Penal  Code 
section  1385  can  only  be  entered  to  benefit  the  defendant. 
Immediately  after  we  stated,  in  a different  context,  that  a 


dismissal  under  Penal  Code  section  1385  runs  in  the 
immediate  favor  of  a defendant,  we  added;  "To  be  sure, 
as  the  People  point  out,  dismissal  under  Penal  Code 
section  1385,  subdivision  (a),  need  not  always  be  ordered 
for  the  benefit  of  a defendant  rather  than  the  prosecution. 
Thus,  a dismissal  of  criminal  charges  before  hial  may  be 
'designed  to  enable  the  prosecution  "to  obtain  further 
witnesses,  to  add  additional  defendants,  to  plead  new 
facts,  or  to  plead  new  offenses  ...  ."  ' {People  v.  Orin 
(1975)  13  Cal.3d  937,  946  [120  Cal.  Rptr.  65,  533  P.2d 
193].)"  {People  v.  Hernandez,  at p.  524.) 

(14)  The  analogy  between  section  782  and  Penal 
Code  section  1385  is  also  flawed  for  a more  ftindamental 
reason.  [HN'15]  "Juvenile  proceedings  are  conducted  not 
only  for  the  protection  of  society,  but  for  the  protection 
and  benefit  of  the  youth  involved."  {Derek L.  v.  Superior 
Court,  supra,  137  Cal.  App.  3d  at  [*417]  p.  236.) 
"Juvenile  court  action  thus  differs  from  adult  criminal 
prosecutions  where  'a  major  goal  is  conective  [**1174] 
confinement  of  the  defendant  for  the  protection  of 
society.'  [Citation.]  The  protective  goal  of  the  juvenile 
proceeding  is  that  'the  child  [shall]  not  become  a criminal 
in  later  years,  but  a useful  member  of  society.' 
[Citation.]"  {In  re  Ricardo  M.  (1975)  52  Cal.  App.  3d 
744,  749  [125  Cal.  Rpri.  291];  see  People  v.  Arias  (1996) 
13  Cal.  4th  92,  164  [51  Cal.  Rpri.  2d  770,  913  P. 2d  980]) 
In  contrast  to  the  more  punitive  aims  of  the  adult  ciiminal 
justice  system,  "the  purpose  of  the  juvenile  justice  system 
is  '(1)  to  serve  the  "best  interests"  of  the  delinquent  ward 
by  providing  care,  treatment,  and  guidance  to  rehabihtate 
the  ward  and  "enable  him  or  her  to  be  a law-abiding  and 
productive  member  of  his  or  her  family  and  community," 
[***289]  and  (2)  to  "provide  for  the  protection  and 
safety  of  the  public  ...  ."  {§  202,  subds.  (a),  (b)  & (d); 
[citations].)'  [Citation.]"  {In  re  R.O.  (2009)  176 
Cal.App.4th  1493,  1500  [98  Cal.  Rptr.  3d  738].)  To  this 
end,  the  language  of  section  782  specifically  requires  that 
any  dismissal  of  a delinquency  petition  serve  both  "the 
interests  of  justice  and  the  M>elfare  of  the  minor."  {§  782, 
italics  added.)  No  comesponding  concern  for  the  welfare 
of  an  adult  criminal  defendant  appears  in  Penal  Code 
section  1385. 

[HN16]  (15)  A DJF  commitment  is  not  necessarily 
contrary  to  a minor's  welfare.  The  DJF  has  many 
rehabilitative  programs  that  can  benefit  delinquent  wards. 
(See  In  re  Jonathan  T.  (2008)  166  Cal.App.4th  474, 
485-486  [82  Cal.  Rptr.  3d  753];  In  re  Tymone  0.  (1989) 
209  Cal.  App.  3d  145,  153-154  [257  Cal.  Rptr.  134].) 
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Some  wards,  like  the  minor  here,  may  be  best  sensed  by 
the  structured  institutional  environment  and  special 
progi'ams  available  only  at  the  DIE.  (See,  e.g..  In  re 
Donald  S.  (1988)  206  Cal.  App.  3d  134,  139  [253  Cal 
Rptr.  274]  [finding  it  in  child's  best  interest  "to  receive, 
care,  heatment  and  rehabilitation  solely  as  a ward  of  the 
youth  authority  [(now  DIE)]"]?)  In  determining  a child's 
best  interests,  the  juvenile  court  must  examine  all  the 
relevant  circumstances.  (See  In  re  Roger  S.  (1992)  4 
Cal  App.  4th  25,  30-31  [5  Cal.  Rptr.  2d  208]  ["Although 
both  the  family  court  and  the  juvenile  court  focus  on  the 
best  interests  of  the  child,  the  juvenile  court  has  a special 
responsibility  to  the  child  as  parens  patriae  and  must 
look  at  the  totahty  of  the  child's  circumstances."].) 

(16)  Leaving  aside  the  welfare  of  the  minor,  the 
dissent  contends  a dismissal  that  permits  a DIE 
commitment  "cannot  be  in  the  interests  of  justice,"  as 
required  by  section  782,  because  "those  interests  have 
aheady  been  detennined  by  the  Legislatui-e"  and 
expressed  in  section  733(c).  (Dis.  opn.,  post,  at  p.  425.) 
We  conclude  instead  that  [HN17]  the  realignment 
policies  served  by  section  733  are  not  so  unyielding  they 
cannot  tolerate  occasional  exceptions  when  the  severity 
of  a minor's  offenses,  and  the  minor's  own  special  needs, 
call  for  a disposition  that  includes  DIE.  If  the  Legislature 
had  meant  to  impose  such  an  absolute  prohibition  on  DIE 
confinement,  it  would  have  removed  the  court's  ability  to 
order  a DIE  commitment  for  nonviolent  [*418]  probation 
violations.  Moreover,  there  is  no  reason  to  assume 
juvenile  courts  will  ignore  the  pohcies  underlying  section 
733  when  they  exercise  their  discretion  to  dismiss  a 602 
petition.  In  deciding  whether  a dismissal  that  would 
qualily  an  otherwise  ineligible  minor  for  a DIE 
commitment  seiwes  the  interests  of  justice  and  the  minor's 
welfare,  the  court  must  take  into  account  all 
circumstances  relevant  to  the  public's  need  for  safety  and 
the  juvenile's  need  for  rehabilitation.  Where  the  minor 
has  previously  failed  in  a series  of  local  programs,  or 
where,  as  here,  no  local  programs  will  accept  the  minor, 
statewide  confinement  in  the  structured  setting  offered  by 
DIE  may  decisively  outweigh  other  considerations. 

4 Such  a result  would  have  been  easy  enough  to 
accomplish.  If  section  733(c)  had  been  written  to 
require  DIE  eligibility  for  the  minor's  "most 
recent  offense  alleged  in  a petition  or  notice,"  or 
if  the  statute  had  simply  tied  ehgibility  to  the 
minor's  ''most  recent  offense,"  without  mentioning 
the  court  document  in  which  it  is  alleged,  the 


juvenile  court's  ability  to  send  wards  to  DIE  on 
probation  violations  would  arguably  have  been 
greatly  restricted. 

2.  Legislative  History  of  Section  782 

In  a related  point,  the  minor  asserts  that  legislative 
history  demonstrates  section  782  [***290]  was  intended 
to  be  used  only  to  end  the  [**1175]  juvenile  court's 
jurisdiction  over  a minor.  Presiding  Justice  Scotland 
expressed  this  view  in  his  concurring  opinion  in  V.C., 
supra,  173  Cal.App.4th  at  page  1472.  Having  reviewed 
the  sparse  legislative  history  for  section  782,  we  disagree. 

Section  782  was  enacted  in  1971  with  the  passage  of 
Senate  Bill  No.  461  (1971  Reg.  Sess.).  (Stats.  1971,  ch. 
607,  § 1,  p.  1211.)  The  bill  was  intended  to  "codif[y] 
present  practice  in  many  counties."  (Assem.  Com.  on 
Crim.  Justice,  Analysis  of  Sen.  Bill  No.  461  (1971  Reg, 
Sess.)  p,  1.)  The  bill  offered  one  important  new  feature, 
however.  Existing  law  allowed  juvenile  courts  to  dismiss 
petitions  and  set  aside  wardship  findings  only  when  the 
minor  was  under  the  jurisdiction  of  the  court.  (Cal.  Youth 
Authority  Com.,  Enrolled  Bill  Rep.  on  Sen.  Bill  No,  461 
(1971  Reg.  Sess.)  Aug.  10,  1971,  p.  1.)  An  enrolled  bill 
report  noted  that  Senate  Bill  No.  461  would  extend  this 
authority  to  all  cases  involving  a person  under  age  21, 
"regardless  of  whether  the  minor  is,  at  the  time  of 
dismissal,  a ward  or  dependent  of  the  court."  {Ibid.) 
"Some  judges  have  felt  that  minors  have  been  continued 
under  the  jurisdiction  of  the  juvenile  court  so  that  the 
court  could  take  this  option  of  setting  aside  wardship." 
{Ibid.)  The  report  explained  that  the  bill  would  give 
courts  latitude  "to  terminate  jurisdiction  at  an  earlier  date 
if  the  court  felt  that  this  was  in  the  best  interest  of  the 
minor."  {Ibid.)  Consistent  with  this  analysis,  the 
Assembly  Committee  on  Criminal  Justice  explained  that 
newly  enacted  section  782  would  allow  the  juvenile  court 
to  "dismiss  a petition  or  set  aside  a finding  even  after 
jurisdiction  over  the  minor  has  terminated  and  he  is  no 
longer  a ward  or  dependent  child  of  the  court."  (Assem. 
Com.  on  Criminal  Justice,  New  Statutes  Affecting  the 
Criminal  Law  (1971  Reg.  Sess.)  p.  36.)  [*419] 

Read  carefully,  this  legislative  history  does  not  show 
that  section  782  was  intended  to  be  used  for  the  limited 
purpose  of  terminating  the  juvenile  comt's  jurisdiction. 
Rather,  because  section  782  extended  the  juvenile  court's 
power  to  dismiss  petitions  and  set  aside  findings  to 
minors  who  were  not  presently  wards  of  the  court, 
legislative  analyses  observed  that  the  courts  would  be 
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free  to  tenninate  jurisdiction  over  minors  earlier,  without 
fear  of  losing  this  authority. 

(17)  Although  the  bill's  sponsor  described  Senate 

Bill  No.  461  (1971  Reg.  Sess.)  as  a measure 

"authoriz[ing]  the  judge  of  a juvenile  court  to  tenninate 
its  jurisdiction"  when  the  interests  of  justice  and  welfare 
of  the  minor  require  dismissal  (Sen.  Joseph  Kennick, 
letter  to  Governor  Ronald  Reagan  (1971  Reg.  Sess.)  Aug. 
12,  1971,  Governor's  chaptered  bill  files,  ch.  607),  ^ 
nothing  in  the  language  of  section  782  or  the  legislative 
history  suggests  that  termination  of  jurisdiction  was  the 
only  outcome  the  Legislature  found  pennissfble.  [HN18] 
Termination  of  juiisdiction  is  one  logical  outcome  to 
expect  when  the  juvenile  court  dismisses  a delinquency 
petition.  The  Legislature  did  not  necessarily  foreclose 
other  outcomes  when  it  enacted  section  782,  however.  If 
the  minor's  view  were  coirect,  the  juvenile  [***291] 
court  could  never  dismiss  a 602  petition,  or  set  aside 
findings  in  such  a petition,  if  it  would  still  retain 
jurisdiction  over  the  minor  based  on  previous  petitions. 
There  is  no  indication  the  Legislature  intended  such  a 
result.  On  the  condary,  section  782  was  meant  to  codify 
and  expand  the  juvenile  court's  discretionary  dismissal 
power. 

5 The  minor  directs  us  to  nearly  identical 
comments  by  Senator  Kennick  in  regard  to  a 
predecessor  bill  that  would  have  added  the  same 
version  of  section  782.  (Sen.  Bill  No.  1221  (1970 
Reg.  Sess.)  Apr.  3,  1970.)  However,  the  senator 
did  not  say  that  a dismissal  could  only  be  used  to 
terminate  the  court's  jurisdiction.  In  any  event, 
"[w]e  have  frequently  stated  ...  that  the  statements 
of  an  individual  legislator,  including  the  author  of 
a bill,  are  generally  not  considered  in  construing  a 
statute,  as  the  court's  task  is  to  ascertain  the  intent 
of  the  Legislature  as  a whole  in  adopting  a piece 
of  legislation."  {Qiiintano  v.  Mercury  Casualty 
Co.  (1995)  11  Cal.  4th  1049,  1062  [48  Cal.  Rptr. 
2dl,  906  P. 2d  1057]) 

D.  Conclusion 

(18)  Since  its  enactment  in  1971,  section  782  has 
given  juvenile  courts  broad  discretion  to  dismiss 
delinquency  petitions  when  a dismissal  seiwes  the 
interests  of  justice  and  the  welfare  of  the  minor.  Had  the 
Legislature  intended  to  limit  that  discretion  when  it 
enacted  section  733(c),  one  would  have  e:xpected  it  to 
make  this  intent  plain,  either  in  the  language  [**1176]  of 


section  733(c)  or  elsewhere  in  the  statutory  scheme.  It  did 
not.  Moreover,  because  the  Legislature  did  not  amend  the 
law  to  prohibit  minors  from  being  committed  to  DIP 
when  their  probation  on  a DJF-eligible  offense  is 
revoked,  it  is  reasonable  to  conclude  the  Legislature 
continued  to  find  such  commitments  appropriate, 
notwithstanding  the  goals  sought  to  be  seiwed  by  section 
733(c).  [HN19]  [*420]  If  a DJF  commitment  is 

appropriate  in  the  context  of  a probation  revocation,  then 
it  remains  appropriate  even  if  the  prosecution  files  a 602 
petition  that  has  to  be  withdrawn  or  dismissed. 

(19)  Accordingly, 'we  conclude  the  juvenile  court 
here  had  authority  to  dismiss  the  602  petition  filed  on 
August  18,  2009.  Dismissal  of  this  petition,  for  the 
purpose  of  allowing  a DJF  commitment  on  the  minor's 
previously  sustained  602  petition,  was  not  precluded  by 
statute,  as  the  Court  of  Appeal  below  held.  A dismissal 
for  this  purpose  is  appropriate  under  section  782  so  long 
as  the  juvenile  court,  in  its  discretion,  finds  that  the 
dismissal  is  required  by  the  interests  of  justice  and  the- 
welfare  of  the  minor.  Because  the  Court  of  Appeal 
determined  that  the  juvenile  comt  lacked  authority  to 
dismiss  the  2009  petition,  it  did  not  reach  the  minor's 
claims  that  insufficient  evidence  showed  he  would 
benefit  fi'om  a DJF  commitment  and  that  the  juvenile 
court  eiToneously  jelied  on  information  received  outside 
the  proceedings.  We  shall  remand  for  the  Court  of  Appeal 
to  decide  these  remaining  issues. 

m.  DISPOSITION 

The  judgment  of  the  Court  of  Appeal  is  reversed. 
The  matter  is  remanded  to  that  court  for  further 
proceedings  consistent  with  this  opinion. 

Baxter,  J.,  Werdegar,  J.,  and  Chin,  J.,  concuixed. 
DISSENT  BY:  Cantil-Salcauye 
DISSENT 

CANTIL-SAICAUYE,  C.  J.,  Dissenting. --Despite 
the  Legislature's  clear  provision  in  Welfare  and 
Institutions  Code  section  733,  subdivision  (c)  {section 
733(c))  ^ that  a juvenile  ward  is  ineligible  for 
commitment  to  the  "Department  of  Corrections  and 
Rehabilitation,  Division  of  Juvenile  Facilities"  (DJF) 
when  the  juvenile  ward's  "most  recent  offense  alleged  in 
any  petition  and  admitted  or  found  to  be  true  by  the 
court"  is  not  an  offense  listed  in  section  707,  subdivision 
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(b)  {section  707(b))  or  one  of  the  sex  offenses  described 
in  subdivision  (c)  of  Penal  Code  section  290.008  {Penal 
Code  section  290.008(c)),  the  majority  concludes  that  a 
juvenile  court  retains  the  discretion  to  commit  such  a 
juvenile  ward  to  the  DJE  by  using  its  authority  under 
section  782  to  dismiss  the  most  recently  [***292] 
sustained  petition  and  reach  back  to  the  last  sustained 
petition  if  the  minor  is  DJE  eligible  under  such  petition. 
{§  731,  subd.  (a)(4).)  I cannot  agree.  The  majority's 
construction  of  the  statutes  does  not  properly  harmonize 
them.  It  renders  section- 73 3(c)  ineffective  and  essentially 
meaningless,  I,  therefore,  dissent. 

1 All  further  statutory  references  are  to  the 

Welfare  and  Institutions  Code  unless  otherwise 

indicated. 

It  has  long  been  and  continues  to  be  the  law  that 
when  a minor  is  before  the  juvenile  court  for  disposition 
based  on  a section  602  petition,  "[section]  [*421]  725.5 
and  other  relevant  policies  of  Juvenile  Court  Law  require 
that  the  court  consider  'the  broadest  range  of  infoimation' 
in  determining  how  best  to  rehabilitate  a minor  and  afford 
them  adequate  care  ...  ."  (Seiser  & Kumli,  Cal.  Juvenile 
Courts  Practice  and  Procedure  (2012)  Disposition  of 
Ward,  § 3.92[3][a],  p,  3-137.)  The  juvenile  court  must 
consider  "the  . safety  and  protection  of  the  public,  the 
importance  of  redi'essing  injuries  to  victims,  and  the  best 
interests  of  the  minor"  in  its  deliberations  regarding 
disposition.  {§  202,  subd.  (d).)  "No  ward  of  the  juvenile 
court  shall  be  committed  to  the  [DJE]  unless  the  judge  of 
the  court  is  fully  satisfied  that  the  mental  and  physical 
condition  and  qualifications  of  the  ward  are  such  as  to 
render  it  probable  that  he  [or  she]  will  be  benefited  by  the 
refoimatory  educational  discipline  or  other  treatment 
provided  by  the  [DJE]."  {§  734.)  Thus,  in  all  cases  a 
juvenile  ward  may  be  committed  to  the  DJE  only  if  such 
commitment  is  appropriate  under  the  [**1177] 
circumstances  specific  to  that  individual  juvenile 
offender, 

However,  in  2007,  the  Legislature  acted  to  impose 
further  limitations  on  the  discretion  of  the  juvenile  court 
with  respect  to  DJE  commitments.  Responding  to  both 
pohcy  arguments  and  budgetary  constraints  {In  re  N.D. 
(2008)  167  Cal.App.4th  885,  891-892  [84  Cal.  RpP.  3d 
517]\  Little  Hoover  Com.,  Juvenile  Justice  Reform; 
Realigning  Responsibilities  (July  2008)  pp.  i-ii 
<http://www,lhc. ca.gov/studies/192/repor  tl92.html>  [as 
of  Aug.  27,  2012]),  the  Legislature  passed  juvenile  justice 


realignment  legislation  as  part  of  a budget  failer  bill  and 
a subsequent  cleanup  bill.  (Stats.  2007,  ch,  175,  §§  19, 
22,  pp,  2089,  2090;  Stats.  2007,  ch.  257,  § 2,  p.  2814.) 
The  legislation  expressly  restricts  the  normal 
dispositional  authority  of  the  juvenile  court. 

Specifically,  section  731,  subdivision  (a)(4)  {section 
731(a)(4))  provides  that  DJE  commitments  are  available 
for  only  those  juveniles  who  are  or  have  been  ordered  and 
adjudged  to  be  wards  of  the  court  under  section  602. 
Further,  only  those  juvenile  wards  who  have  committed  a 
serious  or  violent  felony  offense  described  in  section 
707(h)  or  a sexual  offense  described  in  Penal  Code 
section  290.008(c)  are  ehgible  for  a DJE  commitment.  {§ 
731(a)(4).)  And  among  that  class  of  juvenile  offenders, 
DJE  commitment  is  limited  to  those  juvenile  wards 
whose  "most  recent  offense  alleged  in  any  petition  and 
admitted  or  found  to  be  true  by  the  court"  is  a serious  or 
violent  offense  under  section  707(b)  or  a sex  offense 
specified  in  Penal  Code  section  290.008(c).  {§  733(c).)  hr 
other  words,  the  statutes  do  not  authorize  commitment  to 
the  DJE  in  the  unrestricted  discretion  of  the  juvenile  court 
based  on  the  court's  review  of  the  overall  delinquent 
history  of  a juvenile  offender  or  on  whether  the  minor 
still  may  be  considered  generally  a serious,  violent  or 
sexual  offender  dangerous  to  the  community  for  whom 
DJE  commitment  is  appropriate.  {V.C.  v.  Superior  Court 
(2009)  173  Cal.App.4th  1455,  1468  [93  Cal.  Rptr.  3d 
851]  {V.C.).)  Rather,  the  statutes  limit  the  pool  of 
juvenile  [*422]  offenders  who  may  be  committed  to  the 
DJE  to  juveniles  who  are  wards  of  the  court  based  on 
current  section  707(b)  or  Penal  Code  section  290.008(c) 
offenses.' 

[***293]  The  language  of  section  733(c) 
specifically  defines  those  who  are  considered  to  have 
such  a current  qualifying  offense.  It  provides  that  a 
juvenile  ward  is  ineligible  for  commitment  to  the  DJE 
when  "the  most  recent  offense  alleged  in  any  petition  and 
admitted  or  found  to  be  tme  by  the  court"  is  not  one  of 
the  DJE-quahfying  offenses.  {Ibid.)  As  the  majority 
recognizes  (maj.  opn.,  ante,  at  p,  404),  the  phrase  "the 
most  recent  offense  alleged  in  any  petition"  (italics 
added)  logically  refers  to  the  allegations  of  violation  pled 
in  a section  602  petition.  {In  re  M.B.  (2009)  174 
Cal.App.4th  1472,  1477-1478  [95  Cal  Rptr.  3d  3 59]\  In 
re  J.L.  (2008)  168  Cal.App.4th  43,  60  [85  Cal.  Rptr.  3d 
35]]  see  In  re  D.J.  (2010)  185  CaUpp.4th  278,  286  [110 
Cal.  Rptr.  3d  261].)  The  phrase  "admitted  or  found  to  be 
hue  by  the  court"  is  most  reasonably  understood  to  refer 
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to  the  juvenile  court's  jurisdictional  findings.  (§  733(c)\ 
see  §§  657,  siibd  (b),  701,  702\  Cal.  Rules  of  Court,  rules 
5.774(e),  5.778,  5.780(e)(3).)  Read  with  this 

understanding,  ehgibility/ineligibility  for  DIP 
commitment  under  section  733(c)  is  determined  when  a 
minor  has  admitted  committing  a ciiminal  offense  alleged 
in  a section  602  petition  at  his  or  her  detention  hearing  or 
later,  or  when  the  allegation  of  a criminal  offense  in  a 
section  602  petition  is  found  true  by  the  juvenile  court  at 
the  jurisdictional  hearing,  i.e.,  when  the  section  602 
petition  is  sustained.  It  is  at  that  point  that  the  juvenile 
court  has  taken  jurisdiction  over  the  minor  based  on  the 
commission  of  the  criminal  offense  as  charged  in  the 
petition  and  that  offense  becomes  the  minor's  "most 
recent  offense"  for  purposes  of  section  733(c).  If  that 
most  recent  offense  does  not  make  the  minor  ineligible 
for  a DJF  commitment  under  section  733(c)  and  the 
minor  is  eligible  for  commitment  to  the  DIP  under 
section  731(a)(4),  then  the  juvenile  court  may  exercise  its 
discretion  at  disposition  to  adjudge  the  minor  to  be  a 
ward  of  the  court,  or  to  continue  wai'dship  for  a minor 
who  has  previously  been  adjudged  a ward  of  the  court 
and  commit  the  ward  to  the  DJP. 

Constming  the  combination  of  section  731(a)(4)  and 
section  733(c)  in  this  way  furthers  [**1178]  the 
legislative  purposes  of  reducing  the  number  of  juvenile 
offenders  conunitted  to  costly  state-level  facilities  and 
keeping  all  but  the  most  dangerous  offenders  in 
appropriate  and  effective  local  placements.  {In  re  N.D., 
supra,  167  CalApp.4th  at  pp.  891-892]  Sen.  Rules  Com., 
Off.  of  Sen.  Floor  Analyses,  Unfinished  Business 
Analysis  of  Sen.  Bill  No.  81  (2007-2008  Reg.'  Sess.)  as 
amended  July  19,  2007,  p.  2;  Assem.  Floor  Anal-ysis  of 
Sen.  Bill  No.  81  (2007-2008  Reg.  Sess.)  as  amended  July 
19,  2007,  p.  1;  see  f 1960  ["The  Legislature  finds  and 
declares  that  local  youthful  offender  justice  programs, 
including  both  custodial  and  noncustodial  corrective 
services,  are  better  suited  to  provide  rehabilitative 
services  for  certain  youthful  offenders  than  state-operated 
facilities.  Local  communities  are  better  [*423]  able  than 
the  state  to  provide  these  offenders  with  the  programs 
they  require,  in  closer  proximity  to  their  families  and 
communities  ...  ."].)  Requiring  DJP  commitments  to  be 
based  on  "the"  {§  733(c)),  not  "a,"  most  recently 
sustained  juvenile  petition  also  encourages,  promotes, 
and  rewards  a juvenile  ward's  improvement  in  behavior 
even  though  the  juvenile  may  not  have  been  completely 
successful  in  reforming  his  or  her  conduct. 


In  situations  where  the  prosecutor  views  the 
juvenile's  most  recent  offense  to  demonstrate  not 
rehabilitative  progress,  but  a continuation  of  prior  serious 
behavioral  problems  for  which  the  juvenile  is  on 
probation  under  a DJF-eligible  sustained  petition,  the 
prosecutor  can  file  a notice  of  [***294]  probation 
■violation  under  section  777.  A notice  of  probation 
violation  does  not  trigger  the  temrs  of  section  733(c).  {In 
re  M.B.,  supra,  174  Cal.App.4th  at  pp.  1474-1475.)  Nor 
does  a violation  of  probation  proceeding  improperly 
circumvent  section  733(c).  Rather,  the  Legislature's 
choice  to  exclude  probation  violations  that  factually 
involve  the  commission  of  DJF-ineligible  offenses  from 
section  733(c)  reasonably  recognizes  that  in  such 
situations  the  juvenile  court  may  order  a commitment  to 
the  DJP  based  on  the  prior  sustained  eligible  offense, 
with  the  maximum  teim  of  confinement  correspondingly 
limited  by  that  offense.  {John  L.  v.  Superior  Court  (2004) 
33  Cal.4th  158,  165  [14  Cal.  Rptr.  3d  261,  91  P.3d  205]) 
Where  an  extension  of  the  juvenile  court's  jurisdiction  is 
appropriate,  for  example,  to  allow  further  seiwices  and 
monitoring,  a new  petition  is  necessary.  The  prosecutorial 
discretion  to  proceed  by  either  section  777  notice  or  the 
filiirg  of  a new  section  602  petition  permits  a flexible 
approach  to  the  individual  ju-venile's  situation  and 
preserves  the  incentive  for  a juvenile  on  probation  for  a 
DJP-qualifying  offerise  to  reform.  (See  maj.  opn.,  ante,  at 
p.  408.) 

Moreover,  where  a prosecutor  files  a section  602 
petition  alleging  a new  offense  or  offenses,  but 
subsequently  either  the  prosecutor  or  the  juvenile  court 
concludes  the  minor's  history  demonstrates  that 
proceeding  by  way  of  a notice  of  probation  violation  is 
more  appropriate  and  in  the  best  interests  of  the  minor, 
dismissal  of  the  new  section  602  petition,  in  whole  or  in 
part,  pursuant  to  section  782,  is  not  prohibited  by  section 
753Cc)~provided  the  dismissal  is  ordered  prior  to  entry  of 
jur-isdictional  findings  on  the  new  petition.  ^ Until  the 
allegations  of  the  new  petition  have  been  admitted  or 
found  hue,  the  reshictions  of  section  733(c)  are  not 
triggered. 

2 Such  dismissal  discretion  would  extend  to  the 
possible  striking  of  individual  counts  alleging 
DJF-ineligible  offenses.  Thus,  if  a minor 
committed  a crime  spree  that  included 
DJF-eligible  offenses,  but  the  offense  committed 
last  in  time  was  a DJF-ineligible  offense,  the 
juvenile  court  might,  in  an  appropriate  case. 
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dismiss  the  allegations  regarding  the  last  offense 
in  order  to  clearly  presei-ve  a DJF-dispositional 
option. 

I cannot  agree,  however,  with  the  majority  that 
section  782  is  available  after  the  Juvenile  court  enters 
Jurisdictional  findings  sustaining  a new  section  [*424] 
602  petition  alleging  a DIF-ineligible  offense.  Although 
there  is  no  reference  in  section  733(c),  or  its  legislative 
histoiy,  to  section  782  and  nothing  in  the  language  of  the 
statute  or  its  history  expressly  restricts  the  court's  use  of 
its  dismissal  authority  in  this  situation,  such  restriction  is 
necessarily  and  plainly  implied.  ^ Otherwise,  a [**1179] 
Juvenile  [***295]  couii  could  always  avoid  the 
DJF-ineligibility  provisions  of  section  733(c),  negating 
the  provisions  of  such  statute  and  frustrating  the 
legislative  purposes  of  the  Juvenile  Justice  realignment 
legislation. 

3 Section  782  differs  fi'om  Penal  Code  section 
1385  in  that  section  782  requires  a dismissal  to  be 
both  in  "the  interests  of  Justice"  and  that  "the 
welfare  of  the  minor  requiie[s]  such  dismissal  ..." 
or  "that  the  minor  is  not  in  need  of  treatment  or 
rehabilitation."  Nevertheless,  with  respect  to  its 
status  as  statutory  authori2ation  for  dismissals  and 
■its  requirement  that  a dismissal  must  be  "in 
furtherance  of  Justice,"  case  law  regarding  Penal 
Code  section  1385  may  provide  useful  insight. 
(See  V.C.,  supra,  173  Cal.App.4th  at  p.  1464; 
accord.  In  re  Jvcm  C.  (1993)  20  Cal.App.4th  748, 
752  [24  Cal.  Rptr.  2d  573]',  Derek  L.  v.  Superior 
Court  (1982)  137  Cal.  App.  3d  228,  233  [186  Cal 
Rptr.  870].)  Such  case  law  makes  it  clear  that  the 
Judicial  authority  to  dismiss  a case  or  strike  a 
sentencing  allegation  under  Penal  Code  section 
1385  may  be  eliminated  by  the  Legislature  even 
without  an  express  reference  to  section  1385  if 
there  is  a clear  legislative  dhection  to  that  effect. 
{People  V.  Sirperior  Court  (Romero)  (1996)  13 
Cal. 4th  497,  518-519  [53  Cal  Rptr.  2d  789,  917 
P.2d  628]',  People  v.  Thomas  (1992)  4 Cal. 4th 
206,  211  [14  Cal.  Rptr.  2d  174,  841  P.2d  159]', 
People  V.  Tanner  (1979)  24  Cal.  3d  514,  519  [156 
Cal.  Rph-.  450,  596  P.2d  328])  The  same 
principle  should  be  applicable  to  section  782. 

That  is,  in  the  situation  where  the  Juvenile  court 
would  conclude,  based  on  all  the  information  before  it, 
that  a DIF  commitment  should  not  be  ordered  for  a 


Juvenile  offender,  it  would  be  unnecessary  for  section 
733(c)  to  provide  that  DJF  conunitment  is  not  permitted. 
Section  733(c)  meaningfully  operates  only  in  the 
circumstance  where  the  Juvenile  court  would  othenvise 
be  inclined  to  order  a DIF  commitment.  If,  however,  the 
Juvenile  court  has  the  discretion  to  dismiss  the  most 
recently  sustained  petition  under  section  782  whenever  it 
believes  a DJF  commitment  is  appropriate  and  can  be 
reached  by  proceeding  on  a section  777  notice  of 
probation  violation,  the  very  specific  language  m section 
733(c)  restricting  eligibility  to  "the  most  recent" 
sustained  petition  offense  is  illusory.-  The  majority's 
interpretation  of  the  statutes  to  allow  such  dismissals 
violates  the  fundamental  rale  of  statutory  interpretation 
that  presumes  every  part  of  a statute  has  some  meaning 
and  effect,  as  well  as  the  corollary  rale  requiring  us  to 
avoid,  if  possible,  a construction  that  renders  statutory 
language  surplusage.  {People  v.  Arias  (2008)  45  Cal.  4th 
169,  180  [85  Cal.  Rptr.  3d  1,  195P.3dl03].) 

At  a minimum,  the  majority's  construction  of  the 
statutes  rewrites  section  733(c)  to  allow  a Juvenile  court 
to  order  a DJF  commitment  if  it  finds  the  Juvenile 
offender  has  committed  and  is  on  probation  for  "a"  recent 
DJF-qualifying  offense.  This  violates  the  principle  of 
statutory  constraction  that  precludes  us  from  adding  or 
altering  statutory  language  "to  accomplish  a [*425] 
purpose  that  does  not  appear  on  the  face  of  the  statute  or 
from  its  legislative  history."  {Burden  v.  Snowden  (1992)  2 
Cal.  4th  556,  562  [7  Cal.  RpT  2d  531,  828  P. 2d  672]) 

Moreover,  I believe  use  of  section  782  in  this  case  is 
inappropriate  for  an  additional  reason.  Section  782 
authorizes  a dismissal  if  it  is  in  the  interests  of  Justice  and 
required  for  the  welfare  of  the  minor.  Both  are  required 
and  a dismissal  is  unauthorized  if  either  prong  is  not  met. 
Through  sections  731(a)(4)  and  733(c),  the  Legislatm-e 
has  determined  that  the  pubhc  protection  and  safety 
interests  of  society  and  the  rehabilitative  interest  of 
juvenile  offenders  is  best  balanced  by  placement  of 
nonserious  or  nonviolent  Juvenile  offenders,  or  those 
whose  offense  is  nonsexual,  at  the  local  level  and  that  a 
state-level  DJF  commitment  should  be  reserved  for  those 
Juvenile  offenders  who  have  been  currently  adjudicated 
to  be  serious  or  violent,  or  are  certain  sexual  offenders. 
The  use  of  section  782  to  evade  the  plain  meaning  of  the 
restriction  in  section  733(c)  cannot  be  in  the  interests  of 
Justice  as  those  interests  have  already  been  determined  by 
the  Legislature.  {V.C.,  supra,  173  Cal.App.4th  at  p. 
1468)  A dismissal  in  such  a situation  must  be  considered 
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unauthorized  under  section  782,  which  requires  a 
dismissal  to  be  both  in  the  interests  of  justice  and 
required  for  the  welfare  of  the  Juvenile. 

Nevertheless,  the  majority  concludes  that  the 
Legislature  intended  to  retain  a juvenile  court's  authority 
under  section  782  to  dismiss  a section  602  petition  even 
in  the  narrow  situation  governed  by  section  733(c).  The 
majority  reasons  that  such  traditional  discretion  must  be 
preserved  to  accommodate  the  nan'ow  time  constraints 
governing  juvenile  delinquency  proceedings,  which  can 
hinder  [**1180]  informed  prosecutorial  choices  and 
inappropriately  immunize  from  a DJF  commitment  a 
juvenile  who  [***296]  quickly  admits  at  his  or  her 
detention  hearing  a new  petition  containing  a 
DJF-ineligible  offense  after  an  earlier  sustained  petition 
made  him  or  her  DIF  eligible.  Again,  I cannot  agree.  The 
statutory  timelines  for  investigating,  filing,  hearing,  and 
mling  on  a juvenile's  alleged  commission  of  a criminal 
offense  are  not  so  short  as  to  cause  absurd  results  under  a 
strict  constniction  of  section  733(c).  Care  must  simply  be 
taken  up  front  to  consider  what  is  most  appropriate  for 
each  minor;  care  that  is  already  presumed  in  the  statutory 
scheme  for  juvenile  delinquency  wardship  proceedings. 

Specifically,  probation  officers  already  have  a 
statutory  duty  to  "immediately"  investigate  the 
circumstances  of  a juvenile  who  is  detained  based  on 
allegations  of  the  commission  of  a criminal  offense.  {§ 
628,  sitbd.  (a).)  Such  investigation  logically  must  include 
a review  of  the  juvenile's  histoiy  of  juvenile  court 
proceedings  in  order  for  the  probation  officer  to  properly 
decide  whether  or  not  to  send  an  affidavit  to  the 
prosecuting  attorney  recommending  commencement  of 
section  602  proceedings.  {§§  652,  653.5,  [*426]  siibds. 
(b)  8c  (c).)  And  before  filing  a section  602  petition 
alleging  a felony  offense  or  as  soon  as  possible  after 
filing,  the  prosecuting  attorney  must  also  review  the 
minor's  file  to  determine  if  the  minor  is  eligible  for 
deferred  entry  of  judgment  under  section  790.  (§§  628, 
subd.  (a),  790,  siibd.  (b)\  Cal.  Rules  of  Court,  rule 
5.800(b).)  Because  a determination  of  eligibility  for 
deferred  entry  of  judgment  depends,  in  part,  on  the 
minor's  history  of  juvenile  court  proceedings  {§  790, 
subd.  (a)),  a prosecuting  attorney  undertaking  such 
investigation  will  presumably  uncover  at  the  same  time 
the  information  necessary  to  determine  the  minor's  DIF 
eligibility.  Thus,  the  statutory  scheme  contemplates  an 
informed  decision  by  a probation  officer  and  a 
prosecuting  attorney  to  pursue  the  matter  by  filing  a 


section  602  petition  or  by  filing  a notice  of  probation 
violation  pursuant  to  section  777. 

Moreover,  although  section  657,  subdivision  (b), 
provides  that  a minor  "may"  admit  the  allegations  of  a 
section  602  petition  at  his  or  her  detention  hearing,  I am 
unaware  of  any  authority  requiiing  the  juvenile  court  to 
accept  a proffered  admission  at  that  time,  particularly  m a 
situation  in  which  the  prosecuting  attorney  or  probation 
officer  informs  the  coirrt  that  ftirther  investigation  is 
necessary.  The  juvenile  court  may  put  over  consideration 
of  the  acceptance  of  the  minor's  admission  until  the 
jurisdictional  hearing,  which  must  be  set  within  15 
judicial  days  from  the  date  of  the  detention  order.  {§  657, 
subd.  (a)(1).)  And,  nothing  prevents  the  court  from 
inquiring  of  the  minor  and  his  or  her  counsel  whether  the 
minor  has  previously  committed  a DIF-eligible  offense  in 
order  for  the  court  to  consider  the  best  resolution  of  the 
matter. 

Thus,  it  is  reasonable  to  assume  that  by  the  time  a 
minor  has  admitted  or  been  found  by  the  court  to  have 
committed  a criminal  offense  alleged  in  a section  602 
petition,  it  has  been  determined  by  the  probation  officer, 
the  prosecuting  attorney  and  the  juvenile  court  that  it  is 
appropriate  for  the  couri  to  exercise  or  continue 
jruisdiction  over  the  minor  based  on  the  currently  alleged 
offense  or  offenses  with  the  concomitant  restriction  of 
potential  dispositional  options. 

With  guidance  from  this  court  regarding  the 
consequences  of  mistakenly  filing  and  sustaining  a new 
section  602  petition  that  alleges  DIF-ineligible  offenses, 
probation  officers  and  prosecuting  attorneys  in  the  future 
would  be  more  careful  to  fully  investigate  a juvenile's 
record  and  not  to  file  a new  section  602  petition  alleging 
DIF-ineligible  offenses  in  situations  where  the  minor  is 
DIF  eligible  under  an  earlier  [***297]  sustained  petition 
and  where  a DIF  commitment  may  be  recommended.  The 
probation  officer  and  prosecuting  attorney  would  be  more 
careful  to  alert  the  juvenile  court  to  the  minor's  history  of 
juvenile  court  proceedings  and  the  court  would  be  more 
cautious  in  accepting  admission  of  the  jurisdictional 
allegations  of  a new  section  602  [*427]  petition  alleging 
DJP-ineligible  offenses.  Careful  prosecutorial 
investigation  and  an  occasional  delay  in  jurisdictional 
hearings  within  the  statutorily  allotted  time  to 
accommodate  such  investigation  would  not  discourage 
early  resolution  of  delinquency  matters.  (See  maj.  opn., 
ante,  at  p.  412.)  [**1181]  It  would  discourage  only 
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careless  filings  and  inappropriate  haste  in  some  small 
number  of  proceedings.  In  any  event,  the  residual 
possibility  of  a prosecutorial  mistake  does  not  justify 
ignoring  the  plain  language  of^ection  733(c). 

The  2007  legislation,  of  which  sections  731(a)(4) 
and  733(c)  are  a part,  represents  a fundamental  shift  in 
policy  by  the  Legislature  from  treating  Juvenile  offenders 
at  the  state  level  (DIF)  to  treating  the  vast  majority  of 
Juvenile  offenders  at  the  local  county  level.  Given  the 
very  specific  language  chosen  by  the  Legislature  in 
section  733(c),  I continue  to  believe  an  interpretation  that 
limits  the  Juvenile  court's  discretion  better  aligns  with  the 
Legislature's  preference  for  local  commitments.  I would 
apply  sections  731(a)(4)  and  733(c)  according  to  then- 


plain  tenns.  I would  harmonize  section  782  with  these 
statutes  by  recognizing  that  Juvenile  courts  continue  to 
have  broad  discretion  to  use  their  dismissal  authority 
under  section  782  except  they  may  not  use  section  782  to 
make  a minor  who  is  ineligible  for  a DIF  commitment 
under  section  733(c)  eligible  for  such  commitment.  I 
would  affum  the  Judgment  of  the  Court  of  Appeal  that 
concluded  the  Juvenile  court's  dismissal  here  was 
statutorily  unauthorized. 

Kennard,  I.,  and  Liu,  I.,  concumed. 

Appellant's  jDetition  for  a rehearing  was  denied 
October  31,  2012.  Kennard,  J.,  was  of  the  opinion  that  the 
petition  should  be  granted. 
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DISPOSITION:  Respondent  superior  court's 

order  of  October  6,  1989,  denying  the  motion  to  disclose 
public  records  is  annulled  and  the  matter  is  remanded  to 
the  superior  court  to  issue  a new  order  granting 
petitioner's  motion. 

LexisNexis(R)  Headnotes 


Admhnstraiive  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
Civil  Procedure  > Declaraioiy  Judgment  Actions  > 
State  Judgments  > General  Overview 
[HNl]  Cal  Gov't.  Code  § 6258  provides  that  anyone 
may  institute  proceedings  for  injunctive  or  declaratory 
relief  to  enforce  the  right  to  inspect  or  to  receive  a copy 
of  any  public  record. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Infoi-mation  > General  Overview 
Civil  Procedure  > Remedies  > Writs  > General 
Overview 

Civil  Procedure  > Appeals  > Appellate  Jurisdiction  > 
State  Court  Revie^v 

[HN2]  Under  Cal.  Civ.  Proc.  Code  § 6259,  an  order 
directing  or  refusing  disclosure  is  reviewable  only  by 


extraordinary  wrirof  review  as  defmed  in  § 1067.  Grant 
of  writ  of  review  or  ceitiorari  under  § 1067  is  limited 
only  to  those  cases  in  which  a trial  court  has  exceeded  its 
Juirsdiction.  §§  1068,  1074.  Where  a court 

conscientiously  foUows  the  law  but  reaches  an  arguably 
inconect  conclusion  within  the  exercise  of  its 
jurisdiction,  there  is  no  basis  for  annulling  its  decision  by 
writ  of  review. 

Administrative  Lcnv  > Goveryvnental  Infonnation  > 
Freedom  of  Information  > General  Overview 
Civil  Procedure  > Remedies  > Writs  > General 
Oveiymv  '' 

Civil  Procedure  > Appeals  > Appellate  Jurisdiction  > 
State  Court  Review 

[HN3]  If  the  trial  comt  acts  contrary  to  the  statutorily 
authorized  procedure,  such  as  that  set  forth  in  Cal  Gov't. 
Code  § 6255,  it  acts  in  excess  of  its  jurisdiction  and  a writ 
or  review,  or  ceitiorari,  will  lie.  Section  6255  requires  the 
trial  court  to  weigh  the  public  interest  served  by 
nondisclosure  against  the  public  interest  served  by 
disclosure  and  determine  which  interest  outweighs  the 
other.  The  agency  seeking  to  withhold  the  information 
has  the  burden  of  demonstrating  a need  for  nondisclosure. 

Administrative  Laov  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
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[HN4]  Cal  Gov't.  Coch  § 6255  permits  the 

governmental  agency  to  -vvitlihold  records  if  it  can 
demonstrate  that  on  the  facts  of  a particular  case  the 
public  interest  served  by  not  making  the  record  public 
clearly  outweighs  the  public  interest  served  by  disclosure 
of  the  record.  Thus  the  burden  is  on  the  agency  to  justify 
the  need  for  nondisclosure. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Oveiwiew 
[HN5]  In  order  to  verify  accountability,  individuals  must 
have  access  to  government  files.  Such  access  permits 
checks  against  the  arbitrary  exercise  of  official  power  and 
secrecy  in  the  political  process, 

SUMIMARY: 

CALIFORMA  OFFICIAL  REPORTS  SUMMARY 

A newspaper  brought  an  action  under  the  California 
Public  Records  Act  {Gov.  Code,  § 6250  et  seq.)  seeking 
access  to  the  names  and  addresses  of  a water  district's 
customers  who  exceeded  their  water  allocation  after 
implementation  of  a water  rationing  ordinance.  The 
newspaper  sought  a court  order  that  the  dishict  disclose 
the  names  and  addresses  of  all  customers  exceeding  their 
allocation  during  the  first  period  after  implementation  of 
the  ordinance.  The  district  agreed  to  provide  the  names  of 
commercial,  agricultural,  and  multifamily  users  but  not 
the  names  and  addresses  of  individual  residential 
customers.  The  newspaper  moved  to  compel  disclosure  of 
the  names  and  addresses  of  all  customers.  The  superior 
court  placed  the  burden  on  the  newspaper  to  justify  the 
public's  right  to  know  the  names  of  individual  persons 
and  their  addresses;  it  denied  the  newspaper's  motion  to 
compel  and  ordered  disclosure  only-  of  the  information 
already  provided  to  the  newspaper.  The  newspaper 
petitioned  for  a writ  of  review. 

The  Court  of  Appeal  annulled  the  superior  court's 
order  denying  the  motion  to  disclose  public  records  and 
remanded  the  matter  to  the  superior  court  to  issue  a new 
order  granting  the  newspaper's  motion.  The  court  held 
that  the  superior  court  exceeded  its  jurisdiction  in  failing 
to  follow  the  directive  of  Gov.  Code,  § 6255,  to  place  the 
burden  on  the  district  to  justify  withholding  the 
information  sought,  a burden  that  the  district  could  not 
meet.  The  district  did  not  estabhsh  that  the  narrow 
privacy  rights  invaded  were  so  fundamental  that  they 
outweighed  the  public's  fundamental  and  necessary  right 
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to  be  infoimed  concerning  the  workings  of  its 
government.  (Opinion  by  Stone  (S.  J.),  P.  J.,  with  Gilbert 
and  Abbe,  II.,  concuning.) 

HEAUNOTES 

CALIFORNIA  OFFICIAL  REPORTS 

HEAJDNOTES 

Classified  to  California  Digest  of  Official  Reports,  3d 
Series 

(1)  Records  and  Recording  Laws  § 12.5— Inspection  of 
Public  Records—Names  and  Addresses  of  Water 
District  Customers  Exceeding  Water 
Allocation— Review  of  Order  Denying  Disclosure. 
-The  superior  court,  in  placing  the  burden  on  a 
newspaper  to  give  reasons  why  the  court  should  not  limit 
the  newspaper's  access  to  the  names  and  addresses  of  a 
water  district's  customers  who  exceeded  their  water 
allocation,  and  infening  on  the  basis  of  mere  speculation 
the  possibility  of  harassment  of  and  danger  to  customers 
as  a result  of  such  access,  exceeded  its  jurisdiction,  and 
thus  its  order  denying  access  was  reviewable  by 
extuordinary  writ  of  review.  Where  a court 
conscientiously  follows  the  law  but  reaches  an  arguably 
incorrect  conclusion  within  the  exercise  of  its 
jurisdiction,  there  is  no  basis  for  armuUiag  its  decision  by 
writ  of  review.  However,  if  the  court  acts  contrary  to  the 
statutorily  authorized  procedure,  such  as  that  set  forth  in 
Gov.  Code,  § 6255  (withholding  of  public  records  firom 
inspection),  it  acts  in  excess  of  its  jurisdiction  and  a writ 
or  review,  or  certiorari,  will  lie. 

(2)  Records  and  Recording  Laws  § 12— Inspection  of 
Public  Records— Inspection  Right  as  Balanced  Against 
Privacy  Right.  -Cal  Const.,  art.  I,  § 1,  guarantees  aU 
persons  the  inalienable  right  to  privacy.  Nonetheless,  the 
public  and  the  press  have  a right  to  review  the 
government's  conduct  of  its  business.  The  Legislature, 
mindful  of  the  right  of  individuals  to  privacy,  has  deemed 
the  public's  right  of  access  to  information  concerning  the 
conduct  of  public  business  a fundamental  and  necessary 
interest  of  citizenship.  Consequently,  in  enacting  the 
California  Public  Records  Act  {Gov.  Code,  § 6250  et 
seq.),  the  Legislature  balanced  the  individual's  privacy 
interest  with  the  right  to  know  about  the  conduct  of 
public  business.  The  specific  exemptions  from  this 
geperal  requirement  of  disclosure,  which  are  listed  in 
Gov.  Code,  § 6254,  are  construed  narrowly  to  insure 
maximum  disclosure  of  the  conduct  of  governmental 
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operations. 

(3)  Records  and  Recording  Laws  § 12— Inspection  of 
Public  Records— Agency's  Burden  of  Justifying 
Nondisclosure.  —Under  Gov.  Code,  § 6255  (withholding 
of  public  records  from  inspection),  the  burden  is  on  the 
agency  to  justify  the  need  for  nondisclosure. 

(4)  Records  and  Recording  Laws  § 12.5— Inspection  of 
Public  Records— Names  and  Addresses  of  Water 
District  Customers  E.xceeding  Water  Allocation.  -In 
an  action  under  the  California  Public  Records  Act  (Gov. 
Code.  § 6250  et  seq.)  by  a newspaper  seeking  access  to 
the  names  and  addresses  of  a water  district's  customers 
who  exceeded  thefr  water  allocation  after  implementation 
of  a water  rationing  ordinance,  the  trial  court  exceeded  its 
jurisdiction  in  failing  to  follow  the  directive  of  Gov. 
Code,  § 6255,  to  place  the  burden  on  the  district  to  justify 
withholding  the  information  sought,  a burden  that  the 
district  could  not  meet.  The  district  asserted  that 
publication  of  the  information  could  expose  customers  to 
verbal  or  physical  harassment.  However,  a mere  assertion 
of  possible  endangerment  does  not  clearly  outweigh  the 
public  interest  in  access  to  public  records.  The 
information  sought  was  public  records,  the  class  of 
information  sought  was  not  contained  among  the 
subsections  of  the  act  listing  exemptions  from  the  general 
disclosure  requirement  (Gov.  Code,  § 6254),  nor  did  the 
district  establish  that  the  nanow  privacy  rights  invaded 
were  so  fundamental  that  they  outweighed  the  public's 
fundamental  and  necessary  right  to  be  informed 
concerning  the  workings  of  its  government.  The 
preservation  of  water  resources  is  a matter  of  great 
concern,  and  it  is  the  policy  of  the  state  to  foster  the 
beneficial  use  of  water  and  discourage  waste. 

COUNSEL;  Price,  Postal  & Parma,  C.  Michael  Cooney 
and  David  K.  Hughes  for  Petitioner. 

No  appearance  for  Respondent. 

Wayne  K.  Lemieux,  Dorothy  Lou  Crisp,  Robert  E. 
Goodwin  and  Russell  Rui2  for  Real  Party  in  Interest. 

JUDGES:  Opinion  by  Stone  (S.  J.),  P.  J.,  with  Gilbert 
and  Abbe,  JJ.,  concurring. 

OPINION  BY:  STONE 

OPINION 


[*1581]  [**22]  Does  a newspaper  have  the  right  to 
the  names  and  addresses  of  a water  district's  customers 
who  exceeded  their  water  allocation  after  implementation 
of  a water  rationing  ordinance?  We  conclude  that  the 
mere  assertion  by  the  water  district  of  possible 
harassment  or  physical  endangeiment  does  not  "clearly 
outweigh"  the  public  interest  in  disclosure  of  these 
records.  We  further  [**23]  conclude  that’  the  superior 
court,  in  denying  [*1582]  the  newspaper  access  to  the 
water  district's  list  of  excessive  water  users,  exceeded  its 
jurisdiction  in  failing  to  place  the  burden  to  justify 
nondisclosure  of  these  records  on  the  water  district,  and 
shall  annul  its  orders 

Procedural  Backgi'ound 

As  a result  [***2]  of  a severe  and  protracted  water 
shortage,  the  Goleta  Water  District  (District)  adopted 
ordinance  89-1,  effective  May  1,'  1989,  prohibiting 
certain  uses  of  water  and  imposing  limitations  upon  the 
amount  of  water  which  customers  may  receive  from  the 
District.  Methods  of  enforcement  include' imposition  of  a 
surcharge  of  four  times  the  highest  billing  rate'  for 
excessive  use  in  the  fnst  and  second  billing  periods,  ten 
times  the  highest  billing  rate  for  the  third  and  fourth 
periods  of  excessive  use,  imposition  of  a flow  restrictor 
after  the  third  consecutive  billing  period  of  excessive  use, 
and  ultimately,  the  draconian  measme  of  termination  (of 
water  service,  not  the  customer).  The  ordinance  also 
permits  a customer's  account  to  be  credited  for  any 
amount  of  surcharge  payments  if  total  water  usage  during 
the  12-month  period  from  May  1,  1989,  to  May  1,  1990, 
is  equal  to  or  less  than  the  total  allowed  usage  for  that 
12-month  period. 

Petitioner,  a newspaper,  sought,  under  the  California 
Public  Records  Act  ( Gov.  Code,  § 6250  et  seq.),  ^ a court 
order  that  the  District  disclose  the  names  and  addresses  of 
those  customers  who  exceeded  their  water  allocation 
during  the  first  period  after  implementation  [***3]  of  the 
ordinance.  Petitioner  contended  that  public  disclosure  - 
and  resultant  embarrassment  - would  provide  undeniable 
incentive  to  comply  with  the  ordinance  and  the  public 
would  be  better  able  to  monitor  the  District's  enforcement 
pohcies.  The  District  claimed  that  such  information 
would  intrude  upon  its  customers'  constitutional  right  of 
privacy  and  that  any  legitimate  purpose  for  disclosure 
would  be  outweighed  by  the  harm  that  would  be  visited 
upon  the  customers.  The  District  agreed,  however,  to 
provide  the  names  of  commercial,  agricultural,  and 
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multifamily  users  that  had  exceeded  water  allocations,  as 
well  as  account  mrmbers,  amount  of  excess  use,  and 
penalties  imposed  upon  individual  residential  customers. 
The  District  refused  to  disclose  the  names  and  addresses 
of  the  individual  residential  customers. 

1 All  statutoiy  references  are  to  the  Government 
Code  unless  otherwise  indicated. 

Petitioner  moved  to  compel  disclosure  of  the  names 
and  addresses  of  all  customers  as  constituting  public 
records  as  defined  [***4]  in  section  6252,  subdivision 
(d).  2 The  District  argued  that  petitioner's  request  was 
premature  since  the  ordinance  . was  only  recently 
implemented.  Additionally,  it  pointed  out  that  since 
water  usage  is  seasonal,  a customer  might  well  use  more 
water  in  [*1583]  the  hot  months  and  be  above 
allocation,  but  conserve  in  the  cooler  months  and  not  use 
more  than  the  yearly  allocation  at  the  end  of  the 
12-month  period,  The  court  placed  the  burden  on 
petitioner  to  justify  the  public's  right,  or  need,  to  know 
the  particular  names  of  individual  persons  and  then- 
addresses,  as  opposed  to  statistical  infonnation 
concerning  excess  use,  until  such  time  that  the  customer 
becomes  a chronic  water  abuser  and  subject  to  imposition 
of  a flow  restrictor,  ^ 

2 [HNl]  Section  6258  provides  that  anyone  may 
institute  proceedings  for  injunctive  or  declaratory 
relief  to  enforce  the  right  to  inspect  or  to  receive  a 
copy  of  any  public  record. 

3 Under  the  ordinance,  a customer  facing 
imposition  of  a flow  restrictor  has  a right  to  a 
public  hearing. 

[***5]  The  court  stated  it  could  take  judicial  notice 
of  the  amount  of  litigation  concerning  water  use  in  Goleta 
and  of  the  drought  condition.  It  was  also  aware  of  the 
passionate  feelings  in  the  community  concerning  water 
use,  and  feared  that  disclosure  of  customers’  identities 
would  not  only  subject  them  to  embarrassment,  but 
verbal  and  possibly  physical  assault.  The  court  denied 
the  motion  to  compel  disclosure  of  the  names  and 
addresses  of  individuals  and  ordered  disclosure  only  of 
the  information  already  pro-vided  to  petitioner,  including 
the  [**24]  amount  of  water  used  by  customers  that  had- 
exceeded  their  allotments. 

Petitioner  now  seeks  a writ  of  review.  (§  6259,  subd. 
(c).)  It  asserts  that  the  information  sought  is  not  sensitive, 
and  that  there  is  a public  interest  in  opening  to  inspection 


the  names  of  the  District's  wayward  customers.  (See 
Braun  v.  City  of  Taft  (1984)  154  Cal. App.  3d  332,  345 
[201  Cal.Rph-.  654] \ San  Gabriel  Tribune  v.  Superior 
Court  (1983)  143  Cal.App.3d  162,  174  [192  Cal.Rptr. 
415].)  Further,  petitioner  argues  that  the  District's 
assertion  of  possible  harassment  is  speculative,  and  does 
not  "'clearly  [***6]  outweigh'"  the  public  interest  in 
having  access  to  this  information.  ( CBS,  Inc.  v.  Block 
(1986)  42  Cal.3d  646,  652  [230  Cal.Rptr.  362,  725  P.2d 
470].)  We  agi-ee. 

Discussion 

1 , Standard  of  Review 

(1)  Petitioner  asserts  that  the  couii,  in  making  its 
order,  exceeded  its  jurisdiction.  [HN2]  An  order 
directing  or  refusing  disclosure  is  re-viewable  only  by 
extraordinary  writ  of  review  as  defined  in  Code  of  Civil 
Procedure  section  1067.  (§  6259.)  Grant  of  -writ  of 
review  or  certiorari  ( Code  Civ.  Proc.,  § 1067)  is  limited 
only  to  those  cases  in  which  a trial  court  has  exceeded  its 
jurisdiction.  ( Code  Civ.  Proc.,  §§  1068,  1074]  Freedom 
Newspapers,  Inc.  v.  Superior  Cow't  (1986)  186 

Cal.App.3d  1102,  1108-1109  [231  Cal.Rptr.  189].) 
Where  a court  conscientiously  follows  the  law  but 
reaches  an  arguably  incorrect  conclusion  within  the 
exercise  of  its  jurisdiction,  there  is  no  [*1584]  basis  for 
annulling  its  decision  by  v/rit  of  review.  ( Freedom 
Newspapers,  supra,  at  p.  1109.) 

However,  [HN3]  if  the  court  acts  contrary  to  the 
statutorily  authorized  procedure,  such  as  that  set  forth  in 
section  [***7]  6255,  it  acts  in  excess  of  its  jurisdiction 
and  a -writ  or  review,  or  certiorari,  -will  lie.  (See  Rodmcm 
V.  Superior  Court  (1939)  13  Cal.2d  262,  269  [89  P.2d 
109]]  Yoalatm  v.  Small  Claims  Court'  (1975)  53 
Cal. App. 3d  398,  402_-403  [125  CalRpP.  882])  Section 
6255  requires  the  trial  court  to  weigh  the  public  interest 
served  by  nondisclosure  against  the  public  interest  served 
by  disclosure  and  determine  which  interest  outweighs  the 
other.  (See  CBS  v.  Block,  sipra,  42  Cal3d  at  p.  652.) 
The  agency  seeking  to  withhold  the  mformation  has  the 
burden  of  demonstrating  a need  for  nondisclosure,  {§ 
6255]  Braun  v,  City  of  Taft,  sipra,  154  Cal.App.3d  at  p. 
345.) 

Instead,  the  trial  court  here  placed  the  onus  on  the 
petitioner  to  give  reasons  why  the  court  should  not  limit 
the  amount  of  access.  Additionally,  the  "evidence"  firom 
which  the  lower  court  inferred  pubhc  harassment  and 
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danger  was  mere  speculation.  Since  the  dial  court  did 
not  follow  the  governing  statute,  it  exceeded  its 
jurisdiction. 

2.  Burden  of  Proof  and  Balancing  Interests 

[***8J  (2)  Article  I,  section  1,  of  the  California 
Constitution  guarantees  all  persons  the'  inalienable  right 
to  privacy.  ( Scull  v.  Superior  Court  (1988)  206 
Cal.App.3d  784,  790  [254  Cal. Rptr.  24]\  Committee  to 
Defend  Reproductive  Rights  v.  Myers  (1981)  29  Cal.3d 
252,  262  [172  Cal.Rptr.  866,  625  P.2d  779,  20  A.L.R.4th 
I118J]  City  of  Santa  Barbara  v.  Adamson  (1980)  27 
Cal.3d  123,  130  [164  Cal.Rptr.  539,  610  P.2d  436,  12 
A.L.R.4th  219])  Disclosure  of  the  information  petitioner 
seeks,  however  noble  the  intention,  intrudes  upon  the 
privacy  interest  of  the  District's  customers.  Nonetheless, 
the  public  and  the  press  have  a right  to  review  the 
government's  conduct  of  its  business.  ( CBS,  Inc.  v. 
Block,  supra,  42  Cal. 3d  at  p.  654.)  The  Legislature, 
mindful  of  the  right  of  individuals  to  privacy,  has  deemed 
the  public’s  right  of  access  to  information  concerning  the 
conduct  of  public  business  a fundamental  and  necessary 
imerest  of  citizenship.  {Id.,  at  p.  651,  fns.  5 cS:  6;  [**=^9] 
§ 6250.)  "The  interest  of  society  in  ensuring 
accountability  is  particularly  strong  where  the  discretion 
invested  in  a government  official  is  unfettered,  and  only  a 
select  few  are  granted  the  special  privilege."  [**25]  ( 
CBS,  Inc.,  supra,  at  p.  655.) 

Consequently,  in  enacting  the  Public  Records  Act, 
the  Legislature  balanced  the  individual's  privacy  interest 
with  the  right  to  know  about  the  conduct  of  public 
business.  ( City  of  Santa  Rosa  v.  Press  Democrat  (1986) 
[*1585]  187  Cal.App.3d  1315,  1319  [232  CalRptr. 
445].)  Specific  exemptions  from  this  general  requirement 
of  disclosure  are  listed  in  section  6254  and  are  constraed 
narrowly  to  ensure  maximum  disclosure  of  the  conduct  of 
governmental  operations.  ( Id.,  at  pp.  1320-132P,  San 
Gabriel  Tribune  v.  Superior  Court,  supra,  143 
Cal.App.3datpp.  772-773.) 

In  addition  to  these  express  exceptions,  [HN4] 
section  6255  permits  the  governmental  agency  to 
withhold  records  if  it  can  demonstrate  that  "’on  the  facts 
of  a particular  case  the  public  interest  seiwed  by  not 
making  the  record  public  clearly  outweighs  [***10]  the 
public  interest  served  by  disclosure  of  the  record.'"  ( CBS, 
Inc.  V.  Block,  supra,  42  Cal. 3d  at  p.  652,  fir.  omitted, 
italics  in  original;  San  Gabriel  Tribune  v.  Superior  Court, 
supra,  143  Cal  App.  3d  at  p.  780.)  (3)  Thus  the  burden  is 


on  the  agency  to  justify  the  need  for  nondisclosure.  ( San 
Gabriel  Tribune,  supra,  at  p.  780) 

3.  To  Disclose  or  Not  to  Disclose 

(4)  Petitioner  asserts  that  the  information  sought  is 
located  in  public  records  open  to  public  inspection  (§§ 

6252,  6253)  and  that  the  clairti  of  privacy  of  the  names  of 
users  of  excessive  water  resoiuces  is  outweighed  by  the 
public's  "fundamental  and  necessary  right"  to  be 
informed  concerning  the  workings  of  its  government.  {§ 
6250]  CBS,  Inc.  v.  Block,  supra,  42  Cal.  3d  at  p.  651.)  In 
particular,  petitioner  is  concerned  about  discriminatory 
enforcement  of  the  ordinance. 

The  Dishict  asserts  that  publication  of  those  names 
could  expose  the  individuals  to  verbal  or  physical 
harassment  due  to  the  strong  currents  of  emotion  on  the 
subject  of  water  overuse,  and  not  simply  [***H] 
encourage,  thirough  public  embarrassment,  those 
individuals  to  husband  their  water  usage.  Additionally,  it 
argues,  customers  apply  for  water  as  a matter  of 
necessity,  not  choice.  Most  residents  have  no  alternate 
sources  of  water.  (Compare  CBS,  Inc.  v.  Block,  supra,  42 
Cal. 3d  at  p.  654,  where  the  court  stated  that  those 
voluntarily  applying  for  the  privilege  of  carrying  a 
handgun  could  not  prevent  disclosure  of  their  identities.) 

Nonetheless,  "[a]  mere  assertion  of  possible 
endangerment  does  not  'clearly  outweigh'  the  public 
interest  in  access  to  these  records."  ( CBS,  Inc.  v.  Block, 
supra,  42  Cal. 3d  at  p.  652.)  The  District  should  not  be 
allowed  to  exercise  absolute  discretion,  shielded  from 
pubhc  accountability,  m deciding  which  customer  is  a 
chronic  water  abuser.  "[HN5]  In  order  to  verify 
accountability,  individuals  must  have  access  to 
government  files.  Such  access  permits  checks  against  the 
arbitrary  exercise  of  official  power  and  secrecy  in  the 
political  process."  {Id.,  atp.  651,  fii.  omitted.)  Disclosure 
of  aU  who  exceed  theii-  allocation  [***12]  will  ensure 
that  certain  individuals  do  not  receive  special  [*1586] 
privileges  from  the  District,  or  alternatively,  are  not 
subject  to  discriminatory  treatment. 

The  records  sought  are  public  records  and,  in  the 
absence  of  a privilege  or  a compelling  countervailing' 
interest,  "are  open  to  inspection  at  all  times  ...."(§ 

6253,  subd.  (a);  CBS,  Inc.  v.  Block,  supra,  42  Cal. 3d  at 
pp.  651-652]  Black  Panther  Party  v.  Kehoe  (1974)  42 
Cal.App.3d  645,  650  [117  Cal.Rptr.  106].)  Significantly, 
the  class  of  information  sought  is  not  contained  among 
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the  subsections  that  list  exemptions  fi'om  the  general 
disclosure  requirement.  {§  6254)  Nor  has  the  District 
established,  that  the  narrow  privacy  rights  invaded  are  so 
fundamental  that  they  outweigh  the  public's  "fundamental 
and  necessary  right"  to  be  informed  concerning  the 
workings  of  its  government.  {§  6250;  CBS,  Inc.  v.  Block, 
svpra,  42  Cal. 3d  at  p.  651.)  Even  given  the  [**26] 
strong  concerns  about  water  conseiwation,  the  record 
contains  no  evidence  that  revelation  of  names  and 
addresses  of  those  who  have  exceeded  then  [***13] 
water  allocation  during  a billing  period  will  subject  those 
individuals  to  infamy,  opprobrium,  or  physical  assault. 

4 We  note  the  recent,  well-reasoned  opinion  of 
Times  Mbror  Co.  v.  Superior  Court  (1990)  217 
Cal.App.3d  360  [265  Cal.Rptr.  844],  in  which  the 
reviewing  court  held  that  the  Governor's 
schedules  and  appointment  calendars  were  subject 
to  disclosure  under  the  California  Public  Records 
Act  absent  an  evidentiary  showing  of  legitimate 
safety  concerns. 

The  preservation  of  water  resoimces  has  long  been  a 
matter  of  great  concern  in,  California.  ( National 
Audubon  Society  v.  Superior  Court  (1983)  33  Cal. 3d  419, 
443  [189  Cal.Rptr.  346,  658  P.2d  709].)  It  is  the  policy 
of  the  state  to  foster  the  beneficial  use  of  water  and 
discourage  waste.  (See  Wright  v.  Goleta  Water  Diet. 
(1985)  174  Cal.App.3d  74,  84  [219  Cal.Rpm.  740];  Cal. 
Const.,  art.  X,  § 2.)  The  rapid  population  growth  in 
certain  portions  [***14]  of  Southern  California  has 


exceeded  available  water  resources  in  the  region.  Recent 
years  have  witnessed  a severe  drought  and  water 
resources  in  Goleta  have  thereby  been  further  reduced. 

The  District  asserts  that  the  overdrafting  of  one's 
water  allocation  for  a month's  period  does  not  necessarily 
demonstrate  noncompliance  on  the  part  of  the  customers. 
Nonetheless,  publication  of  overdrafting  by  customers 
during  a given  period  will  discourage  profligate  use  of 
water  during  the  ensuing  months  and  encourage 
customers  to  bring  then  consumption  within  the 
guidelines  of  the  ordinance. 

Conclusion 

The  Distiict's  fear  that  ouhaged  citizens  will 
misunderstand  the  information  sought  is  speculative  and 
does  not  outweigh  the  public's  right  to  be  informed  of  tire 
District's  implementation  of  the  ordinance.  We  find  that 
[*1587]  respondeat  superior  court  exceeded  its 
jurisdiction  ha  failing  to  follow  the  statutory  dnective  to 
place  the  burden  on  the  agency  to  justify  withholding  the 
information  sought,  a burden  that,  on  the  record,  the 
District  could  not  meet. 

Respondent  superior  court's  order  of  October  6, 
1989,  denying  the  motion  to  disclose  public  records  is 
annulled  and  the  matter  is  [***15]  remanded  to  the 
superior  court  to  issue  a new  order  granting  petitioner's 
motion. 
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September  8,  1999, 'Decided 


SUBSEQUENT  HISTORY:  Review  Denied 

December  1, 1999,  Reported  at;  1999  Cal  LEXIS  8606. 

PRIOR  HISTORY;  Santa  Clara  County  Superior 
Court.  Super.  Ct.  No.  CV773524,  The  Honorable  Jamie 
Jacobs-May,  Trial  Judge. 

DISPOSITION:  Let  a peremptory  writ  of  mandate 

issue  directing  respondent  court  to  vacate  its  amended 
order  and  judgment  of  September  24,  1998,  and  to  enter  a 
new  and  different  order  denying  the  San  Jose  Mercury 
News’s  petition  for  writ  of  mandate.  Each  party  is  to  bear 
its  own  costs  in  this  original  proceeding. 

LexisNexis(R)  Headnotes 


Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
Civil  Procedure  > Appeals  > Standards  of  Review  > De 
Novo  Review 

Transportation  Law  > Air  Transportation  > Noise 
Control 

[HNl]  Pursuant  to  Cal  Gov't  Code  § 6259(c),  an  order  of 
the  trial  court  under  the  California  Public  Records  Act, 
Cal  Gov't  Code  § 6250  et  seq.,  which  either  directs 
disclosure  of  records  by  a public  official  or  supports  the 


official’s  -refusal  to  disclose  records,  is  immediately 
reviewable  by  petition  to  the  appellate  coriit  for  issuance 
of  an  extraordinary  writ.  The  standard  for  review  of  the 
order  is  an  independent  review  of  the  trial  court's  ruling; 
factual  findings  made  by  the  trial  court  will  be  upheld  if 
based  on  substantial  evidence. 

Administi-ative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
[HN2]  See  Cal  Gov't  Code  § 6250. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overvienv 
[HN3]  Disclosure  of  public  records  has  the  potential  to 
impact  individual  privacy.  The  California  Public  Records 
Act,  Cal  Gov't  Code  § 6250  et  seq.  defines  "public 
records"  broadly  to  include  any  writing  containing 
information  relating  to  the  conduct  of  the  public's 
business  prepared,  owned,  used,  or  retained  by  any  state 
or  local  agency  regardless  of  physical  form  or 
characteristics.  § 6252.  Public  records  can  include 
personal  details  about  private  citizens,  and  disclosm-e- 
may  infiinge  upon  privacy  interests. 

Administrative  Laav  > Governmental  Information  > 

Freedom  of  Information  > General  Overvietv 

[HN4]  Disclosure  of  public  records  thus  involves  two 
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fundamental  yet  competing  interests:  (1)  prevention  of 
secrecy  in  government;  and  (2)  protection  of  individual 
privacy.  Consequently,  both  the  Freedom  of  Information 
Act  and  the  California  Riblic  Records  Act  (the  Act),  Cal. 
Gov't  Code  § 6250  et  seq.  expressly  recognize  that  the 
public's  right  to  disclosure  of  public  records  is  not 
absolute.  In  California,  the  Act  includes  tvvo  exceptions 
to  the  general  policy  of  disclosure  of  public  records:  (1) 
materials  expressly  exempt  from  disclosure  pursuant  to  § 
6254\  and  (2)  the  catchall  exception  of  § 6255,  which 
allows  a government  agency  to  withhold  records  if  it  can 
demonstrate  that,  on  the  facts  of  a particular  case,  the 
public  interest  served  by  withholding  the  records  clearly 
outweighs  the  public  interest  served  by  disclosure. 

Admiriisti^ative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
Administrative  Law  > Governmental  Information  > 
Personal  Information  > General  Overview 
[HN5]  In  evaluating  whether  a request  for  information 
hes  within  the  scope  of  a Freedom  of  Information  Act 
exemption,  such  as  Exemption  6,  that  bars  disclosure 
when  it  would  amount  to  an  invasion  of  privacy  that  is  to 
some  degree  unwarranted,  a court  must  balance  ’ the 
public  interest  in  disclosure  against  the  interest  Congress 
intended  the  exemption  to  protect.  The  public  interest  in 
disclosure  which  must  be  weighed,  is  the  interest  in 
whether  disclosure  would  contribute  significantly  to 
pubhc  understanding  of  government  activities. 

Administrative  Law  > Governmental  Information  > 
General  Overvimv 

[HN6]  The  burden  of  proof  is  on  the  proponent  of 
nondisclosure,  who  must  demonstrate  a "clear 
overbalance"  on  the  side  of  confidentiality.  Cal  Gov't 
Code  § 6255.  The  purpose  of  the  requesting  party  in 
seeking  disclosure  cannot  be  considered.  Cal.  Gov't 
Code  § 6257.5.  This  is  because  once  a public  record  is 
disclosed  to  the  requesting  party,  it  must  be  made 
available  for  inspection  by  the  public  in  general.  It  is  also 
irrelevant  that  the  requesting  party  is  a newspaper  or 
other  form  of  media,  because  it  is  well  established  that 
the  media  has  no  greater  right  of  access  to  public  records 
than  the  general  public.  Nor  is  the  convenience  of 
researchers  a factor  to  be  considered. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overvierv 


[HN7]  In  determining  whether  public  records  which  are 
not  expressly  exempted  fi-om  disclosure  must  be 
disclosed  over  the  government's  objection,  California 
courts  apply  the  Cal.  Gov't  Code  § 6255  balancing  test 
for  the  catchall  exception  on  a case-by-case  basis.  Where 
the  public  interest  in  disclosure  of  the  records  is  not 
outweighed  by  the  public  interest  in  nondisclosure,  courts 
will  direct  the  government  to  disclose  the  requested 
information. 

Administj-aitve  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Oveiview 
PriNS]  Courts  have  upheld  the  government's  refusal  to 
release  public  records  when  the  public  interest  in 
nondisclosure  clearly  outweighed  the  public  interest  in 
disclosure. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overvierv 
Administrative  Law  > Governmental  Information  > 
Personal  Information  > General  Overvierv 
Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > Personal  Information 
[HN9]  Disclosure  of  records  regarding  private  citizens, 
identifiable  by  name,  is  not  what  the  framers  of  the 
Freedom  of  Infoimation  Act  had  in  mind.  Courts 
scrutinize  requests  for  disclosure  of  names  and  home 
addresses  contained  in  public  records,  because 
individuals  have  a substantial  privacy  interest  in  their 
home  addresses  and  in  preventing  unsolicited  and 
unwanted  mail.  The  courts  are  reluctant  to  disparage  the 
privacy  of  the  home,  which  is  accorded  special 
consideration  in  our  Constitution,  laws,  and  traditions. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overvieyv 
Administi-ative  Law  > Governmental  Information  > 
Personal  Information  > General  Overvmv 
[HNIO]  In  determining  whether  the  public  interest  in 
nondisclosure  of  individuals'  names  and  addresses 
outweighs  the  pubhc  interest  in  disclosure  of  that 
infoimation,  courts  have  evaluated  whether  disclosure 
would  serve  the  legislative  purpose  of  shedding  light  on 
an  agency's  performance  of  its  statutory  duties.  Where 
disclosure  of  names  and  addresses  would  not  serve  this 
purpose,  denial  of  the  request  for  disclosure  has  been 
upheld. 
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Admimstraiive  Lmv  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
Administrative  Lmv  > Governmental  Information  > 
Personal  Information  > General  Ovennew 
Governments  > Local  Governments  > Employees  & 
Officials 

[PINll]  Courts  recognize  that  the  public  interest  in 
disclosure  is  minimal,  even  when  the  requester  asserts 
that  personal  contact  is  necessary  to  confirm  government 
compliance  with  mandatory  duties,  where  the  requester 
has  alternative,  less  intrusive  means  of  obtaining  the 
information  sought. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
[HN12]  Where  the  disclosure  of  names  and  addresses  is 
necessary  to  allow  the  public  to  deteimine  whether  public 
officials  have  properly  exercised  their  duties  by 
refraining  from  the  arbitrary  exercise  of  official  power, 
disclosure  is  upheld. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
Administrative  Law  > Governmental  Information  > 
Personal  Information  > General  Overview 
[HN13]  The  privacy  rights  of  those  who  complain  to  their 
government  is  recognized  when  courts  evaluate  requests 
for  disclosure  of  personal  information  from  public 
records. 

Administrative  Law  > Governmental  Infoiination  > 
Freedom  of  Information  > General  Oveiwiew 
Administrative  Law  > Governmental  Information  > 
Personal  Information  > General  Overvieiv 
(HN14]  Disclosure  of  names  and  addresses  of 
complainants  may  have  the  indirect  effect  of  creating  a 
specialized  mailing  list  which  is  then  available  to  anyone 
for  any  purpose. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
Administrative  Lmv  > Governmental  Information  > 
Personal  Information  > General  Overview 
Transportation  Law  > Air  Transportation  > Noise 
Control 

[HN15]  Disclosure  of  the  names,  addresses,  and 
telephone  numbers  of  airport  noise  complainants  is 


determined  by  application  of  the  Cal.  Gov't  Code  § 6255 
balancing  test. 

SU^L^lARy: 

CALIFORNIA  OFFICIAL  REPORTS  SUMh'LARY 

A newspaper  initiated  writ  proceedings  pursuant  to 
the  Public  Records  Act  (Gov.  Code,  § 6250  et  seq.), 
seeking  to  compel  a city  to  disclose  tire  names,  addresses, 
and  telephone  numbers  of  persons  who  had  made 
complaints  to  the  city  about  municipal  airport  noise.'  The 
trial  court  ordered  the  city  to  disclose  the  information. 
(Superior  Court  of  Santa  Clara  County,  No.  CV773524, 
Jamie  A.  Tacobs-May,  Judge.) 

The  Court  of  Appeal  ordered  issuance  of  a writ  of 
mandate  directing  the  trial  court  to  enter  a new  and 
different  order  denying  the  newspaper's  petition  for  a writ 
of  mandate.  The  court  held  that,  applying  the  Gov.  Code, 
§ 6255,  balancing  test  of  the  Pubhc  Records  Act,  the 
public  interest  in  the  nondisclosure  of  the  complainants' 
personal  information  clearly  outweighed  the  public 
interest  in  disclosirre.  The  complainants  had  a significant 
privacy  interest  in  their  names,  addresses,  telephone 
numbers  as  well  as  in  the  fact  that  they  had  made  a 
complaint  to  their  government,  and  disclosure  of  this 
information  would  have  had  a chilling  effect  on  future 
complaints.  In  contrast,  the  public  interest  in  disclosure  of 
personal  information  about  airport  noise  complainants 
was  minimal.  (Opinion  by  Cottle,  P.  J.,  with  Premo  and 
Elia,  JJ.,  concurring.) 

HEADNOTES 

CALIFORNIA  OFFICIAL  REPORTS  HEADNOTES 
Classified  to  California  Digest  of  Official  Reports 

(1)  Records  and  Recording  Laws  § 16— Inspection  of 
Public  Records— Public  Records 

Act— Actions-Standard  of  Review.  -Pursuant  to  Gov. 
Code,  § 6259,  svbd.  (c),  of  the  Public  Records  Act,  an 
order  of  the  trial  court  which  either  directs  disclosure  of 
records  by  a pubhc  official  or  supports  the  official's 
refusal  to  disclose  records,  is  immediately  reviewable  by 
petition  to  the  appellate  court  for  issuance  of  an 
extraordinary  writ.  The  standard  for  review  of  the  order  is 
an  independent  review  of  the  trial  court's  rahng;  factual 
findings  made  by  the  trial  court  will  be  upheld  if  based  on 
substantial  evidence. 
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(2)  Records  and  Recording  Laws  § 12-Inspection  of 

Public  Records— Public  Records 

Act— Purpose-Construction.  -The  Public  Records  Act 
(Gov.  Code,  § 6250  et  seq.)  was  passed  to  ensure  public 
access  to  vital  information  about  the  government's 
conduct  of  its  business.  The  act  was  modeled  upon  the 
federal  Freedom  of  Information  Act  (5  U.S.C.  § 552  et 
seq.),  and  has  a common  purpose.  Accordingly,  federal 
legislative  history  and  judicial  construction  of  the 
Freedom  of  Information  Act  may  be  used  in  construing 
California's  act. 

(3)  Records  and  Recording  Laws  § 12-Inspection  of 

Public  Records— Public  Records  Act— Freedom  of 
Information  Act— Public's  Right  to 

Disclosure-Exceptions— Test.  —Disclosure  of  public 
records  involves  two  fimdamental  yet  competing 
interests:  (1)  prevention  of  secrecy  in  government  and  (2) 
protection  of  individual  privacy.  Consequently,  both  the 
federal  Freedom  of  Information  Act  (FOIA)  (5  U.S.C.  § 
552  et  seq.)  and  the  California  Public  Records  Act  (Gov. 
Code,  § 6250  et  seq.)  expressly  recognize  that  the  public's 
right  to  disclosure  of  public  records  is  not  absolute.  The 
Public  Records  Act  includes  two  exceptions  to  the 
general  policy  of  disclosure  of  pubUc  records:  (1) 
materials  expressly  exempt  from  disclosure  pursuant  to 
Gov.  Code,  § 6254,  and  (2)  the  catchall  exception  of  Gov. 
Code,  § 6255,  which  allows  a government  agency  to 
withhold  records  if  it  can  demonstrate  that,  on  the  facts  of 
a particular  case,  the  public  interest  served  by 
withholding  the  records  clearly  outweighs  the  public 
interest  served  by  disclosure.  A similar  balancing  test  is 
utilized  in  FOIA  cases,  when  an  issue  of  disclosure 
versus  privacy  arises.  In  evaluating  whether  a request  for 
information  lies  within  the  scope  of  an  FOIA  exemption 
that  bars  disclosure  when  it  would  amount  to  an  invasion 
of  privacy  that  is  to  some  degree  unwarranted,  a court 
must  balance  the  public  interest  in  disclosure  against  the 
interest  Congress  intended  the  exemption  to  protect.  The 
public  interest  in  disclosure  that  must  be  weighed  is  the 
interest  in  whether  disclosure  would  contribute 
significantly  to  public  understanding  of  government 
activities. 

(4)  Records  and  Recording  Laws  § 12— Inspection  of 
Public  Records-Public  Records  Act-Public's  Right  to 
Disclosure— Exceptions— Catchall  Exception— Burden 
of  Proof.  -Under  the  catchall  exception  of  the  Public 
Records  Act  (Gov.  Code,  § 6255),  which  allows  a 
government  agency  to  withhold  records  if  it  can 


demonshate  that,  on  the  facts  of  a particular  case,  the 
public  interest  served  by  withholding  the  records  clearly 
outweighs  the  public  interest  served  by  disclosure,  the 
burden  of  proof  is  on  the  proponent  of  nondisclosure, 
who  must  demonstrate  a clear  overbalance  on  the  side  of 
confidentiality.  The  purpose  of  the  requesting  party  in 
seeking  disclosure  cannot  be  considered  (Gov.  Code,  § 
625  7.5),  because  once  a public  record  is  disclosed  to  the 
requesting  party,  it  must  be  made  available  for  inspection 
by  the  public  in  general.  It  is  also  Irrelevant  that  the 
requesting  party  is  a newspaper  or  other  form  of  media, 
because,  the  media  have  no  greater  right  of  access  to 
public  records  than  the  general  public.  Nor  is  the 
convenience  of  researchers  a factor  to  be  considered. 
Thus,  in  determining  whether  public  records  that  are  not 
expressly  exempted  firom  disclosure  must  be  disclosed 
over  the  government's  objection,  courts  apply  the  Gov. 
Code,  § 6255  balancing  test  for  the  catchall  exception  on 
a case-by-case  basis.  Where  the  pubhc  interest  in 
disclosure  of  the  records  is  not  outweighed  by  the  public 
interest  in  nondisclosure,  comts  will  direct  the 
government  to  disclose  the  requested  information. 

(5)  Records  and  Recording  Laws  § 16— Inspection  of 
Public  Records— Pubhc  Records  Act— Actions— To 
Compel  Disclosure  of  Airport  Noise  Complainants' 
Personal  Information.  —In  writ  proceedings  initiated  by 
a newspaper  seeking  to  compel  a city  to  disclose  the 
names,  addresses,  and  telephone  numbers  of  persons  who 
had  made  complaints  to  the  city  about  municipal  airport 
noise,  the  trial  court  erred  in  ordering  the  city  to  disclose 
the  information.  Applying  the  Gov.  Code,  § 6255, 
balancing  test  of  the  Public  Records  Act,  the  public 
interest  in  the  nondisclosure  of  the  complainant's  personal 
information  clearly  outweighed  the  public  interest  in 
disclosure.  The  complainants  had  a significant  privacy 
interest  in  their  names,  addresses  and  telephone  numbers 
as  well  as  in  the  fact  that  they  had  made  a complaint  to 
then  government,  and  disclosure  of  this  information 
would  have  had  a chilling  effect  on  future  complaints.  In 
conhast,  the  public  interest  in  disclosure  of  personal 
information  about  airport  noise  complainants  was 
minimal,  since  the  city  made  available  all  the  information 
it  had  concerning  the  complaints,  except  for  the  names, 
addresses,  and  telephone  numbers  of  the  complainants. 
The  newspaper  also  had  alternative  means  of  contacting 
and  interviewing  the  complainants. 

[See  2 Witkin,  Cal.  Evidence  (3d  ed.  1986)  § 1249  et 

seq.] 
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COUNSEL:  Joan  R.  Gallo,  City  Attorney,  George  Rios, 
Assistant  City  Attorney,  and  Robert  Fabela,  Deputy  City 
Attorney,  for  Petitioner. 

Louise  H.  Renne,  City  Attorney  San  Francisco,  Burk  E. 
Delventhal,  Deputy  City  Attorney,  and  Amy  S. 
Ackennan,  Deputy  City  Attorney,  for  City  and  County  of 
San  Francisco  as  Amicus  Curiae  on  behalf  of  Petitioner. 

No  appearance  for  Respondent. 

Edward  P.  Davis,  Jr.;  Skjerven,  Morrill,  MacPherson, 
Franklin  & Friel  and  James  M.  Chadwick  for  Real  Party 
in  Interest. 

JUDGES;  Opinion  by  Cottle,  P.  J.,  with  Premo  and  Elia, 
JJ.,  concuiring. 

OPlxNION  BY;  COTTLE 

OPINION 

[*1011]  [**554]  COTTLE,  P.J. 

I.  INTRODUCTION 

This  original  proceeding  concerns  an  issue  [***2]  of 
first  impression  under  the  California  Public  Records  Act, 
Government  Code  section  6250  et  seq.  * (the  Act): 
whether  a city  may  refuse  to  disclose  the  names, 
addresses,  and  telephone  numbers  of  persons  who  have 
made  complaints  to  the  city  about  municipal  airport 
noise.  The  City  of  San  Jose  (City)  petitions  for  a writ  of 
mandate  directing  respondent  court  to  vacate  its  amended 
order  and  judgment,  which  (1)  granted  the  petition  of  real 
party  in  interest,  the  San  Jose  Mercury  News,  Inc, 
(Mercury  News),  for  a writ  of  mandate;  and  (2)  directed 
issuance  of  a writ  compelling  City  to  disclose  the  names, 
addresses,  [*"^555]  and  telephone  numbers  of  all  persons 
who  made  aiiport  noise  complaints  in  January  1998,  with 
redaction  only  of  the  names,  addresses,  and  telephone 
numbers  of  complainants  where  that  information  is 
protected  by  statute.  ^ 

1 AU  statutory  references  hereafter  are  to  the 
Government  Code,  unless  otherwise  noted. 

2 We  granted  the  application  of  City  and  County 
of  San  Francisco  and  51  additional  cities  for  leave 
to  file  an  amicus  curiae  brief  in  support  of  City’s 
petition  for  writ  of  mandate.  The  additional  cities 
on  the  brief  are  the  cities  of  Albany,  Alameda, 


Bakersfield,  Benecia,  Brentwood,  Buelton, 
Burbanlc,  Carlsbad,  Carpinteria,  Chula  Vista,  Del 
Rey  Oaks,  Exeter,  Fremont,  Hawaiian  Gardens, 
Hollister,  Huntington  Beach,  Lafayette, 
Lakewood,  Lindsay,  Los  Altos,  Marinaj  Millbrae, 
Modesto,  Monterey,  Napa,  Needles,  Newport 
Beach,  Pacifica,  Pahn  Desert,  Pico  Rivera,  Port 
Hueneme,  Porterville,  Redlands,  San  Diego,  San 
Pablo,  Santa  Paula,  Santa  Rosa^  Sunnyvale, 
Thousand  Oaks,  Tiburon,  Tracy,  Tulare, 
Vacaville,  Victorville,  Walnut,  Walnut  Creek, 
Westminster,  Whittier,  Woodlake,  and  the  Town 
of  Atherton. 

[***3]  City  contends  that  respondent  court  erred, 
because  the  public  interest  in  disclosure  of  the  names, 
addresses,  and  telephone  numbers  of  persons  who  have 
made  airport  noise  complaints  is  clearly  outweighed  by 
the  pubhc  interest  in  protecting  the  complainants’  privacy 
and  in  preventing  a chilling  effect  on  complaints.  We 
agree.  Under  the  facts  of  this  particular  case,  where 
[*1012]  City  makes  public  a monthly  noise  report  and 
other  records  which  provide  a wealth  of  information 
about  airport  noise  complaints,  the  public's  interest  in 
disclosure  of  the  complainants’  identity  and  personal 
information  is  minimal.  It  is  not  necessary  to  disclose  the 
names,  addresses,  and  telephone  numbers  of  the 
complainants  for  the  pubhc  to  have  access  to  vital 
information  about  City’s  performance  of  its 

state-mandated  duty  to  record  and  report  airport  noise 
complaints.  Accordingly,  we  find  that  the  pubhc  interest 
in  protecting  the  privacy  of  noise  complainants  and  in 
preventing  a chilling  effect  on  complaints,  clearly 
outweighs  the  pubhc  interest  in  disclosure  of 
complainants’  names,  addresses,  and  telephone  numbers. 
We  therefore  issue  a peremptory  writ  of  mandate  as 
requested  by  City. 

n.  FACTUAL  [***4]  AND  PROCEDURAL 

BACKGROUND 

A.  The  Mercury  News's  California  Public  Records 
Act  Request 

City  owns  and  operates  the  San  Jose  International 
Airport  (Aiiport).  In  March  1998,  the  Mercury  News,  a 
daily  newspaper  of  general  circulation,  sent  a written 
request  to  Airport's  director  of  aviation  for  disclosure  of 
public  records  in  accordance  with  the  Act.  In  particular, 
the  Mercury  News  sought  access  to  the  names,  addresses, 
and  telephone  numbers  of  215  individuals  who  had  made 
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written,  telephonic,  or  e-mail  complaints  about  airport 
noise  during  the  month  of  January  1998.  The  Mercury 
News  also  sought  disclosure  of  tapes  and  transcriptions  of 
the  January  1998  telephonic  complaints. 

City  operates  Airport  under  a noise  variance  from 
California's  airport  noise  standards,  as  set  forth  in  the 
California  Code  of  Regulations,  title  21,  section  5012.  As 
a condition  of  maintaining  the  noise  variance  in  effect, 
the  California  Department  of  Transportation  requires  City 
to  implement  a program  for  accepting,  responding  to,  and 
reporting  airport  noise  complaints.  Members  of  the  public 
may  make  complaints  by  telephoning  Airport,  and 
providing  their  name,  address,  telephone  number,  and 
time  and  nature  [***5]  of  their  complaint,  either  directly 
to  Ahpoil  staff,  or  by  leaving  a recorded  message.  The 
complaints  are  made  voluntarily,  and  Airport  does  not 
provide  any  assurances  of  confidentiality.  City  intends 
the  noise  complaint  program  to  encourage  complaints, 
which  are  then  independently  investigated  by  City. 

As  part  of  its  program.  City  prepares  monthly  noise 
reports.  These  reports  summarize  the  following  complaint 
information  for  each  month;  (1)  the  total  number  of  noise 
complaints;  (2)  how  many  persons  made  the  complaints: 
(3)  average  complaints  per  day;  (4)  location  of 
complaints  [**556]  by  city  area;  (5)  time  of  day  of 
complaints;  and  (6)  a breakdown  of  the  nature  of  the 
complaints,  [*1013]  including  categorization  of  whether 
private  or  commercial  planes  were  involved,  and  the  type 
of  complaints  (mtrusion,  loud  aircraft,  overflight, 
frequency,  or  other). 

City  also  maintains  a computer  data  base  which  it 
describes  as  "contain[ing]  the  names,  addresses, 
telephone  numbers,  the  date  and  time  of  the  actual  event 
as  reported  by  the  complainant,  the  date  and  time  the  call 
was  recorded,  the  complainant's  reported  zip  code,  the 
designated  noise  sensitive  areas  con'esponding  [***6]  to 
specific  zip  codes,  whether  the  complainant  is  a first  time 
caller,  whether  the  complaint  regards  a commercial  or 
general  aviation  flight,  the  type  of  complaint  (e.g.  loud, 
fi'equency  or  intrusion  related),  and  any  additional 
comments  made  by  the  complainant  and  flight  details 
regarding  intrusions  associated  with  the  complaint."  A 
printed  summary  of  the  complaint  data  base,  excluding 
the  names,  addresses,  and  telephone  numbers  of  the 
complainants,  can  be  prepared  by  City. 

In  response  to  the  Mercury  News's  request  for 
disclosure  under  the  Act,  the  San  Jose  City  Attorney’s 


office  advised  that  City  could  not  release  the  names, 
addresses  and  telephone  numbers  of  the  complainants 
because  their  privacy  rights  outweighed  the  public 
interest  in  disclosure.  The  city  attorney  also  advised  that 
City  had  no  transcriptions  of  complaint  calls.  However, 
City  provided  the  newspaper  with  a copy  of  its  monthly 
noise  report.  City  also  offered  to  provide  the  Mercury 
News  with  a list  indicating  the  date  and  time  of  each 
telephone  call,  and  the  nature  of  the  airport  noise 
complaint  made  during  the  call. 

B.  Writ  Proceedings  in  the  Trial  Court 

The  Mercury  News  was  not  satisfied  with  the  airport 
[***7]  noise  complaint  information  provided  by  City, 
and  filed  a petition  for  a writ  of  mandate  in  respondent 
court,  pursuant  to  section  6258.  ^ The  petition  sought  a 
writ  of  mandate  compelling  City  to  disclose  the  names, 
addresses  and  telephone  numbers  of  the  January  1998 
airport  noise  complainants,  as  well  as  all  tapes  and 
transcriptions  of  their  complaints.  The  Mercury  News 
argued  that  it  was  entitled  to  disclosure  of  this 
information  under  the  Act,  because  the  information 
concerned  a matter  of  significant  public  interest,  airport 
noise,  and  therefore  the  public  interest  in  disclosure  was 
not  outweighed  by  the  complainants'  privacy  interest. 

3 Section  6258  provides,  in  pertinent  part,  "Any 
person  may  institute  proceedings  for  injunctive  or 
declarative  relief  or  writ  of  mandate  in  any  court 
of  competent  jurisdiction  to  enforce  his  or  her 
right  to  inspect  or  to  receive  a copy  of  any  pubhc 
record  or  class  of  public  records  under  this 
chapter." 

Specifically,  the  Mercury  News  contended  in  its 
petition  that  writ  [***8]  relief  was  necessary,  because 
"[wjithout  the  identity  of  the  complainants  or  specifics 
regarding  their  complaints,  the  summary  information 
offered  by  the  [*1014]  City  is  next  to  useless.  The 
validity  of  the  complaints  cannot  be  evaluated  without 
access  to  those  individuals  doing  the  complaining. 
Understanding  the  extent  of  the  noise  problem— and 
thereby  providing  iofoimation  to  the  pubhc  so  the 
positions  of  the  City  and  those  complaining  about  the 
noise  can  be  evaluated~is  impossible  without  access  to 
the  details,  e.g.,  the  nature  of  the  complaints  themselves." 

Respondent  court  issued  an  alternative  writ  of 
mandate  and  order  to  show  cause  in  April  1998.  City 
filed  opposition  to  the  petition  for  writ  of  mandate.  In  its 
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opposition.  City  argued  that  the  airport  noise 
complainants'  privacy  interest  in  their  personal 
information  outweighed  the  public  interest  in  disclosure 
of  then  names,  addresses,  and  telephone  numbers.  If  this 
personal  infonnation  was  disclosed.  City  asserted,  the 
complainants  would  be  subject  to  harassment  and 
intimidation,  and  the  public's  reporting  of  airport  noise 
complaints  would  be  chilled. 

[**557]  In  support  of  its  arguments  in  opposition. 
City  [***9]  submitted  copies  of  a number  of  letters  it 
had  received  from  Jon  Rodgers  (Rodgers),  representing 
an  organization  called  Aircraft  Pilots  of  the  Bay  Area, 
Inc.  (Aircraft  Pilots).  In  his  letters,  Rodgers  requested 
that  City  comply  with  the  Act  by  disclosing  the  names, 
addresses,  and  telephone  numbers  of  airport  noise 
complainants.  City  had  refused  to  do  so.  Additionally, 
City  submitted  a copy  of  an  article  from  a newsletter 
captioned  "California  Pilot,  Official  Publication  of 
California  Pilots  Association[,]  The  Airport  Defenders," 
dated  May  1995.  The  newsletter  article  was  entitled  "The 
More  You  Complain,  the  More  You  Must  Disclose"  and 
discussed  Rodgers's  efforts  to  obtain  disclosure  of  the 
identity  of  airport  noise  complainants.  Included  in  the 
article  was  the  following  statement:  "The  effect  of 
Rodgers'  message  on  complaining  homeowners  and 
anti-airport  groups  has  been  salutary.  . . . [P]  As  reported 
last  month,  the  latest  shining  example  of  how  well  the 
disclosure  law  works  when  anti-airport  groups  are  given 
the  message,  is  the  success  of  the  Tahoe  Valley  Airport. 
Noise  complaints  there  feU  from  a high  of  450  prior  to 
1994,  to  only  36  last  year." 

On  June  5,  1998,  respondent  [***10]  court  held  a 
hearing  on  the  Mercury  News's  petition  for  a writ  of 
mandate.  The  corrrt  granted  the  petition,  explaining  that 
the  public  interest  in  receiving  information  about  airport 
noise  complaints  was  very  strong:  "[T]he  public  has  the 
right  to  know  whether  or  not  the  governmental  entity  is 
doing  a good  job  in  taking  care  of  the  problems  and  what 
the  namre  and  extent  of  the  complaints  are  to  hold  the 
governmental  entity  accountable  for  decision  making  in 
that  regard."  The  court  concluded  that  this  strong  public 
interest  was  not  outweighed  by  City's  mere  speculation 
that  disclosure  of  complainants'  names,  addresses,  and 
telephone  numbers  would  chill  further  complaints,  noting 
that  City's  evidence  of  potential  [*1015]  harassment  by 
pilots'  organizations  was  based  on  old  letters  which 
lacked  probative  value,  and  because  there  was  no 
evidence  of  pilots'  organizations  actually  intimidating  a 


noise  complainant.  On  June  23,  1998,  the  court  issued  the 
writ  of  mandate  as  requested  by  the  Mercury  News. 

Subsequently,  City  filed  a motion  for  reconsideration 
pursuant  to  Code  of  Civil  Procedure  section  1008, 
contending  that  it  had  new  evidence  of  the  threat  [***11] 
of  intimidation  of  airport  noise  complainants  by  the 
Aircraft  Pilots  organization.  The  new  evidence  submitted 
by  City  included  more  recent  letters  from  the  Aircraft 
Pilots  organization  to  the  manager  of  the  Van  Nuys 
Airport,  in  which  the  organization  requested  disclosure  of 
name,  address  and  telephone  number  of  a frequent  airport 
noise  complainant.  City  also  submitted  copies  of  letters 
from  Aircraft  Pilots  to  real  estate  brokers.  The  letters 
advised  the  real  estate  brokers  of  the  risk  that 
homeowners  would  expose  themselves  to  fraud  liability  if 
they  complained  about  airport  noise,  then  later  failed  to 
disclose  the  noise  problem  to  home  buyers. 

Respondent  court  granted  the  motion  for 
reconsideration,  and  on  September  24,  1998,  issued  an 
amended  writ  of  mandate.  As  a result  of  the  Mercury 
News's  concession  during  oral  argument  that  certain 
complainants'  personal  information  should  be  redacted, 
the  writ  stated,  "Immediately  upon  receipt  of  this  writ  to 
permit  pubhc  access  to  and  provide  copies  of  the 
complaints  about  Airport  noise  received  by  the  City  or 
the  San  Jose  Ahport,  including,  if  any,  transcriptions  of 
the  complaints,  and  the  names,  addresses,  and  phone 
numbers  of  the  individuals  [***12]  who  complained. 
You  may  within  20  days  redact  from  the  records  provided 
pursuant  to  this  order  and  judgment  the  names,  addresses, 
and/or  phone  numbers  of  the  individuals  who  have 
complained  and  whose  names,  addresses,  and/or  phone 
numbers  are  expressly  made  exempt  from  public 
disclosure  by  statute."  The  court  stayed  the  execution  of 
the  amended  writ  of  mandate  until  such  time  as  this  court 
issued  a ruling  on  whether  [**558]  the  writ  would  be 
stayed  pending  appellate  review. 

C,  Writ  Proceedings  in  the  Appellate  Court 

City  objected  to  the  trial  comt's  amended  order  and 
judgment  directing  issuance  of  the  writ  to  City,  and  filed 
a writ  petition  in  this  court,  seeking  a peremptory  writ  of 
mandate  directing  respondent  court  to  vacate  its  amended 
order  and  judgment,  and  to  issue  a new  order  denying  the 
Mercury  News's  writ  petition.  City  also  requested  a 
temporary  stay  of  the  amended  order  pending  our 
consideration  of  its  writ  petition.  We  granted  the 
temporary  stay  as  requested,  and  issued  an  order  to  show 
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cause  why  the  relief  sought  by  City  in  its  petition  for  writ 
of  mandate  should  not  he  granted. 

[*1016]  ni.  DISCUSSION 

A.  The  Standard  of  Review  for  Orders  Linder 
[***13]  theAct 

(1)  [PINl]  Pursuant  to  section  6259,  subdivision  (c), 
an  order  of  the  trial  court  under  the  Act,  which  either 
directs  disclosure  of  records  by  a public  official  or 
supports  the  official's  refusal  to  disclose  records,  is 
immediately  reviewable  by  petition  to  the  appellate  court 
for  issuance  of  an  extraordinary  writ.  ( Times  Mirror  Co. 
V.  Superior  Court  (1991)  53  Cal.  3d  1325,  1336  [283  Cal. 
Rptr.  893,  813  P.2d  240]  (hereafter  Times  Miiror))  The 
standard  for  review  of  the  order  is  "an  independent 
review  of  the  trial  court's  ruling;  factual  findings  made  by 
the  hdal  court  will  be  upheld  if  based  on  substantial 
evidence."  {Ibid)  In  the  present  case,  respondent  court 
made  a finding  that  City  had  not  shown  that  any  airport 
noise  complainants  were  actually  intimidated  by  the 
possibility  of  disclosure  of  their  names,  addresses,  and 
telephone  numbers,  and  we  conclude  that  substantial 
evidence  supports  that  finding.  Keeping  that  finding  in 
mind,  we  review  respondent  court's  amended  order  and 
judgment  de  novo. 

B.  Disclosure  of  Public  Records  and  the  Right  to 
Privacy 

[***14]  Section  6250  expressly  sets  forth  the 
purpose  of  the  Act:  [HN2]  "In  enacting  this  chapter,  the 
Legislature,  mindful  of  the  right  of  individuals  to  privacy, 
finds  and  declares  that  access  to  information  concerning 
the  conduct  of  the  people's  business  is  a fundamental  and 
necessary  right  of  every  person  in  this  state."  (See  Times 
Mirror,  supra,  53  Cal.  3d  at  p.  1338;  see  also  Wilson  v. 
Superior  Coxirt  (1996)  51  Cal.  App.  4th  1136,  1141  [59 
Cal.  Rptr.  2d  537].) 

(2)  Thns,  the  Act  was  passed  "to  ensure  public  access  to 
vital  information  about  the  government's  conduct  of  its 
business."  ( CBS,  Inc.  v.  Block  (1986)  42  Cal.  3d  646, 
656  [230  Cal.  Rptr.  362,  725  P. 2d  470]  (hereafter  CBS).) 

The  Act  was  modeled  upon  the  federal  Freedom  of 
Information  Act  (5  U.S.C.  f 552  et  seq.,  hereafter  FOIA), 
and  has  a common  purpose.  {Times  Mirror,  supra,  53 
Cal.  3d  at  p,  1338;  see  also  Department  of  Defense  v. 
FLRA  (1994)  510  U.S.  487  [114  S.  Ct.  1006,  127  L.  Ed. 


2d  325]  (hereafter  Department  of  Defense)  [FOIA's 
[***15]  " 'core  purpose'  " ( id.  at p.  495  [114  S.  Cl.  at  p. 
1012])  is'  to  contribute  significantly  to  public 
understanding  of  government  activities].)  Accordingly, 
federal  "legislative  history  and  judicial  constraction  of 
the  FOIA"  may  be  used  in  construing  California's  Act. 
{Tunes  Mirror,  supra,  53  Cal.  3d  at  p.  1338.) 

[HN3]  Disclosure  of  public  records  has  the  potential 
to  impact  individual  privacy.  The  Act  defines  "public 
records"  broadly  to  include  "any  writing  containing 
[*1017]  information  relating  to  the  conduct  of  the 
public's  business  prepared,  owned,  used,  or  retained  by 
any  state  or  local  agency  regardless  of  physical  form  or 
characteristics."  (§  6252,  subd.  (e);  Wilder  v.  Superior 
Court  (1998)  66  Cal.  App.  4th  77,  81  [77  Cal.  Rptr.  2d 
629].)  Public  records  [**559]  can  include  "personal 
details  about  private  citizens,"  and  disclosure  thay 
infiinge  upon  privacy  interests.  ( U.S.  Dept,  of  Justice  v. 
Reporters  Committee  (1989)  489  U.S.  749,  764,  766  [109 
S.  Ct.  1468,  1477-1478,  103  L.  Ed.  2d  774]  (hereafter 
Reporters  Committee  [***16]  );  see  also  Black  Panther 
Party  v.  Kehoe  (1974)  42  Cal.  App.  3d  645,  651  [117  Cal. 
Rptr.  106]  (hereafter  Black  Panther  Party)  ["[s]ocietal 
concern  for  privacy  focuses  on  minimum  exposure  of 
personal  information  collected  for  governmental 
purposes"].) 

(3)  [HN4]  Disclosure  of  public  records  thus  involves 
two  ftindamental  yet  competing  interests:  (1)  prevention 
of  secrecy  in  government;  and  (2)  protection  of  individual 
privacy.  {Black  Panther  Party,  supra,  42  Cal.  App.  3d  at 
p.  651.)  Consequently,  both  the  FOIA  and  the  Act 
expressly  recognize  that  the  public's  right  to  disclosure  of 
public  records  is  not  absolute.  In  California,  the  Act 
includes  two  exceptions  to  the  general  policy  of 
disclosure  of  public  records:  (1)  materials  expressly 
exempt  from  disclosure  pursuant  to  section  6254  ^ ; and 
(2)  the  "catchall  exception"  of  section  6255,  which  allows 
a government  agency  to  withhold-  records  if  it  can 
demonstrate  that,  on  the  facts  of  a particular  case,  the 
public  interest  served  by  withholding  the  records  clearly 
outweighs  the  public  interest  served  by  disclosure. 
[***17]  S {CBS,  supra,  42  Cal.  3d  atp.  652.) 

4 An  FOIA  example  is  exemption  6,  which 
protects  personnel  and  medical  and  similar  files 
when  ' disclosure  would  constitute  a clearly 
unwarranted  invasion  of  personal  privacy  (5 
U.S.C.  § 552(b)(6)).  {Department  of  Defense, 
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supra,  510  U.S.  at  pp.-  494-495  [114  S.  Ct.  at  pp. 
1011-1013].) 

5 Personal  information  expressly  protected  from 
disclosure  under  the  Act,  as  set  forth  in  section 
6254,  include  library  circulation  records  (subd.  j), 
statements  of  personal  worth  or  financial  data 
collected  by  a licensing  agency  (subd.  n), 
information  contained  in  applications  to  carry 
concealed  weapons  (subd.  (u)(l)),  home  addresses 
and  telephone  numbers  of  peace  officers,  judges, 
court  commissioners  set  foi1h  in  applications  or 
licenses  to  carry  concealed  weapons  (subd,  (u)(2), 
(3)),  and  financial  data  in  applications  for 
regishation  as  a service  contractor  (subd.  (x)). 
Other  personal  information  also  expressly 
exempted  from  disclosure  by  the  Act  includes 
home  addresses  and  telephone  numbers  of 
registered  voters  (§  6254.4),  home  addresses, 
telephone  numbers  and  usage  data  of  utility 
customers  (§  6254. 1 6),  home  addresses  and 
telephone  numbers  of  elected  or  appointed 
officials  (§  6254.2 1),  home  addresses  and., 
telephone  numbers  of  state,  school  district,  and 
county  office  of  education  employees  (§  6254.3) 
residence  addresses  in  Department  of  Housing 
and  Community  Development  records  where 
confidentiality  requested  (§  6254. 1,  subd.  (a)), 
and  residence  or  mailing  addresses  in  Department 
of  Motor  Vehicles  records  (§  6254. 1). 

[***18] 

6 Section  6255  provides,  "The  agency  shall 
justify  withholding  any  record  by  demonstrating 
that  the  record  in  question  is  exempt  under 
express  provisions  of  this  chapter  or  that  on  the 
facts  of  the  particular  case  the  public  interest 
served  by  not  making  the  record  public  clearly 
outweighs  the  public  interest  served  by  disclosure 
of  the  record." 

[*1018]  A similar  balancing  test  is  utilized  in  FOIA 
cases,  when  an  issue  of  disclosure  versus  privacy  arises: 
[HN5]  "[l]n  evaluating  whether  .a  request  for  information 
lies  within  the  scope  of  a FOLA  exemprion,  such  as 
Exempdon  6,  that  bars  disclosure  when  it  would  amount 
to  an  invasion  of  privacy  that  is  to  some  degree 
'unwarranted,'  'a  court  must  balance  the  public  interest  in 
disclosure  against  the  interest  Congress  mtended  the 
[ejxemption  to  protect.'  " {Department  of  Defense,  supra, 
510  U.S.  at  p.  495  [114  S,  Ct.  at  p.  1012].)  The  public 
mtercst  in  disclosure  which  must  be  weighed,  is  the 


interest  in  whether  disclosure  would  [***]9]  conhibute 
significantly  to  public  understanding  of  government 
activities.  (Ibkl.) 

(4)  [HN6]  The  burden  of  proof  is  on  the  proponent 
of  nondisciosin-e,  who  must  demonstrate  a "clear 
overbalance"  on  the  side  of  confidentiality.  (§  6255; 
Black  Panther  Party,  supra,  42  Cal.  App.  3d  at  p.  657.) 
The  purpose  of  the  requesting  party  in  seeking  disclosure 
cannot  be  considered.  (§  6257.5;  Connell  v,  Superior 
Court  (1997)  56  Cal,  App.  4th  601,  616  [65  Cal.  Rptr.  2d 
738];  see  also  Department  [**560]  of  Defense,  supra, 
510  U.S.  at  p.  495  [1 14  S.  Ct.  at  pp.  1012-1013].)  This  is 
because  once  a public  record  is  disclosed  to  the 
requesting  party,  it  must  be  made  available  for  inspection 
by  the  public  in  general.  {Black  Panther  Party,  supra,  42 
Cal.  App.  3d  at  p.  656.)  It  is  also  iiTelevant  that  the 
requesting  party  is  a newspaper  or  other  form  of  media, 
because  it  is  well  established  that  the  media  has  no 
greater  right  of  access  to  public  records  than  the  general 
public.  ( Rogers  v.  Superior  Court  (1993)  19  Cal.  App. 
4th  469,  476  [23  Cal.  Rptr.  2d  412].)  [***20]  Nor  is  the 
convenience  of  researchers  a factor  to  be  considered. 
{Reporters  Committee,  supra,  489  U.S.  at  p.  772,  fn.  20 
[109  S.  Ct.  at  p.  1481]. ["  '.  . . it  was  never  suggested  that 
the  FOIA  would  be  a boon  to  academic  researchers,  by 
eliminating  their  need  to  assemble  on  their  own  data 
which  the  government  has  already  collected'  "].) 

Thus,  [HN7]  in  determining  whether  public  records 
which  are  not  expressly  exempted  firom  disclosure  must 
be  disclosed  over  the  government's  objection,  California' 
courts  apply  the  section  6255  balancing  test  for  the 
catchall  exception  on  a case-by-case  basis.  Where  the 
public  interest  in  disclosure  of  the  records  is  not 
outweighed  by  the  public  interest  in  nondisclosure,  courts 
will  direct  the  government  to  disclose  the  requested 
information.  (See  CBS,  supra,  42  Cal.  3d  at  pp.  656-657 
[names,  home  addresses  and  applications  of  persons  who 
obtained  concealed  weapons  permits  must  be  disclosed]; 
New  York  Times  Co.  v.  Superior  Court  (1990)  218  Cal. 
App.  3d  1579,  1585-1586  [268  Cal.  Rptr.  21]  [disclosure 
[***21]  of  names  and  addresses  of  excessive  water  users 
ordered];  New  York  Times  Co.  v.  Superior  Court  (1997) 
52  Cal.  App.  4th  97,  104  [60  Cal.  Rptr.  2d  410]  [names  of 
sheriffs  deputies  who  fired  weapons  must  be  disclosed].) 

[*1019]  Conversely,  [HNS]  courts  have  upheld  the 
government's  refusal  to  release  public  records  when  the 
public  interest  in  nondisclosure  clearly  outweighed  the 
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public  interest  in  disclosure.  (See  Reporters  Committee, 
svpra,  489  U.S.  at  pp.  774-775 . [109  S.  Ct.  at  pp. 
1482-1483]  [no  disclosure  of  FBI  rap  sheet  when 
disclosure  would  serve  curiosity  rather  than  public 
interest];  Times  Mirror,  supra,  53  Cal.  3d  atp.  1345-1346 
[Governor's  appointment  schedules  and  calendars 
properly  withheld  to  protect  public  interest  in 
decisionmaking  process  and  govemoi-'s  security];  Wilson 
V.  Superior  Court,  svpra,  51  Cal.  App.  4th  atp.  1141  [no 
disclosure  of  applications  for  appointment  to  county 
board  of  supervisors  due  to  chilling  effect  on  applications 
and  negative  impact  on  decisionmaking  process].) 

C.  Disclosure  [***22]  of  the  Identities  and 
Personal  Information  of  Complainants 

As  the  decisions  noted  above  indicate,  requests  for 
disclosure  of  public  records  which  contain  personal 
information  about  individuals  often  trigger  litigation 
under  the  Act  and  the  FOIA.  However,  no  decisions  have 
been  cited  by  the  parties  or  located  through  our  own 
research,  which  address  the  issue  of  whether  a city  must 
disclose  identities  of  airport  noise  complainants.  Public 
records  decisions  in  other  contexts,  which  concern  the 
disclosure  of  addresses  and  telephone  numbers,  and/or 
the  identity  of  complainants,  provide  a helpful  finmework 
for  deciding  the  issue  at  hand. 

\.  Disclosure  of  Names  and  Addresses 

First,  we  note  that  the  United  States  Supreme  Court 
has  stated  that,  [HN9]  "disclosure  of  records  regarding 
private  citizens,  identifiable  by  name,  is  not  what  the 
framers  of  the  FOIA  had  in  mind."  [Reporteis 
Committee,  siipra,  489  U.S.  749,  765  [109  S.  Ct.  1468, 
1478].)  Courts  have  scrutinized  requests  for  disclosure  of 
names  and  home  addresses  contained  in  public  records, 
because  individuals  have  [***23]  a substantial  privacy 
interest  in  their  home  addresses  and  in  preventing 
unsolicited  and  unwanted  mail.  {Department  of  Defense, 
[**561]  supra,  510  U.S.  at  pp.  500-501  [109  S.  Ct.  at  pp. 
1015-1016]  ["We  are  reluctant  to  disparage  the  privacy  of 
the  home,  which  is  accorded  special  consideration  in  our 
Constitution,  laws,  and  traditions."].)  . 

[HNIO]  In  determining  whether  the  public  interest  in 
nondisclosure  of  individuals'  names  and  addresses 
outweighs  the  public  interest  in  disclosure  of  that 
information,  courts  have  evaluated  whether  disclosure 
would  serve  the  legislative  purpose  of " 'shed[ding]  light 
on  an  agency's  performance  of  its  statutory  duties.'  " ( 


Vomche  V.  F.R.I.  (D.D.C.  1996)  940  F.  Supp.  323,  330 
(hereafter  Vomche).)  Where  disclosure  of  names  and 
addresses  would  not  serve  this  purpose,  denial  of  the 
request  for  disclosure  has  been  upheld.  (Department  of 
Defense,  supra,  510  U.S.  atp.  502  [114  S.  Ct.  atp.  1016]' 
[*1020]'  ["privacy  interest  of  bargaining  unit  employees 
in  nondisclosure  of  their  home  addresses  [***24] 
substantially  outweighs  the  negligible  FOIA-related 
public  interest  in  disclosure"];  Painting  Indvstjy  of 
Hawaii  v.  Dept,  of  Air  Force  (9th  Cir.  1994)  26  F.3d 
1479,  1486  (hereafter  Painting  Industiy)  [no  disclosure  of 
names  and  addresses  on  employee  payroll  when 
disclosure  only  marginally  useful  in  uncovering  " 'what 
the  government  is  up  to'  "];  Voinche,  supra,  940  F.  Supp. 
at  p.  330  [workings  of  agencies  not  better  understood  by 
disclosure  of  identity  of  employees  and  private  citizens 
who  wrote  to  government  officials];  Local  1274,  111.  Fed. 
of  Teachers  v.  Niles  (1997)  287  Ill.App.3d  187,  193  [222 
IU.Dec.  602,  678  N.E.2d  9,  13]  [names  and  addresses  of 
school  district  parents  had  "nothing  to  do  with  the  duties 
of  any  public  servant"].)  [HNll]  Courts  have  also 
recognized  that  the  public  interest  in  disclosure  is 
rninimal,  even  when  the  requester  asserts  that  personal 
contact  is  necessary  to  confirm  government  compUance 
with  mandatory  duties,  where  the  requester  has 
alternative,  less  intrusive  means  of  obtaining  the 
information  sought.  (See,  [***25]  e.g..  Painting 

Industij,  supra,  26  F.3d  atp.  1485.)[HN12] 

However,  where  the  disclosure  of  names  and 
addresses  is  necessary  to  allow  the  public  to  determine 
whether  public  officials  have  properly  exercised  their 
duties  by  refraining  from  the  arbitrary  exercise  of  official 
power,  disclosure  has  been  upheld.  (CBS,  supra,  42  Cal. 
3d  at  p.  656  [revealing  identity  of  concealed  weapons 
permit  holders  permits  public  ascertainment  of  whether 
law  apphed  evenhandedly];  New  York  Times  v.  Superior 
Court,  supra,  52  Cal.  App.  4th  atpp.  104-105  [disclosure 
of  names  of  sheriffs  deputies  who  fired  fatal  shot  permits 
check  against  arbitrary  exercise  of  official  power];  New 
York  Times  v.  Superior  Court,  sipra,  218  Cal.  App.  3d  at 
p.  1585  [disclosure  of  excess  water  users  will  ensure 
individuals  do  not  receive  special  privileges].) 

2.  Disclosure  of  the  Identity  of  Complainants 

[HN13]  The  privacy  rights  of  those  who  complain  to 
their  government  have  [***26]  also  been  recognized 
when  courts  evaluate  requests  for  disclosure  of  personal 
information  from  public  records.  With  regard  to 
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complaints  of  criminal  wrongdoing,  it  has  been  stated, 
"Complainants  often  demand  anonymity.  The  prospect  of 
public  exposure  discourages  complaints  and  inhibits 
effective  enforcement."  {Black  Panther  Party,  supra,  42 
Cal.  App.  3d  at  p.  653.)  In  determining  that  letters  of 
complaint  to  the  Federal  Aviation  Agency  about  a pilot 
w'ere  exempt  from  disclosure  under  the  FOIA,  the  federal 
appeals  court  noted  the  President's  statement  when 
signing  the  FOIA  into  law:  " 'A  citizen  must  be  able  in 
confidence  to  complain  to  his  Government  and  to  provide 
information  ....  I know  the  sponsors  of  this  bill 
recognize  these  important  interests  and  intend  to  provide 
for  both  the  need  of  the  public  for  access  to  information 
and  the  need  of  Government  to  protect  certain  categories 
of  [*1021]  information.'  " ( Evans  v.  Department  of 
Transportation  of  United  States  (5th  Ctr.  1971)  446  F.2d 
821,824,  In.  1.) 

[**562]  Similarly,  a New  York  state  appeals  court 
judge  remarked,  "I  do  not  believe  that  a citizen  who 
complains  to  or  inquires  of  his  government  [***27] 
expects  that  his  correspondence  reveahng  among  other 
things  his  identity  and  home  address  will  come  into  the 
hands  of  private  entrepreneurs  who  seek  to  soUcit  his 
business."  ( Goodstein  v.  Shaw  (1983)  119  Misc.2d  400 
[463  N.Y.S.2d  162]  (hereafter  Goodstein)  [denying  under 
New  York  Freedom  of  Information  Law  an  attorney's 
request  for  names  and  addresses  of  complainants  to  the 
state’s  division  of  human  rights].)  This  decision  and 
others  recognize  [HN14]  that  disclosure  of  names  and 
addresses  of  complainants  may  have  the  indhect  effect  of 
creating  a specialized  mailing  list  which  is  then  available 
to  anyone  for  any  purpose.  {Goodstein,  supra,  119 
Misc.2d  at  pp.  400-401  [463  N.Y.S,2d  at  pp.  162-163]; 
see  also  Center  for  Auto  Safety  v.  NHTSA  (D.D.C.  1993) 
809  F.  Supp.  148,  149-150  (hereafter  Center  for  Auto 
Scfety):) 

In  Center  for  Auto  Safety,  809  F.  Supp.  148,  the 
privacy  rights  of  complainants  under  the  FOIA  were 
considered  by  a federal  district  court.  In  this  case,  a 
private  consumer  group  called  the  Center  [***28]  for 
Auto  Safety  requested  disclosure  under  FOIA  of  the 
names  and  addresses  of  individuals  who  had  complained 
to  the  National  Highway  Traffic  Safety  Administration 
(NHTSA)  about  auto  safety  problems.  The  Center  for 
Auto  Safety  argued  that  the  government  agency's 
sununaries  of  complaints  were  not  sufficient,  because  the 
group  needed  to  contact  the  complainants  individually. 
{Center  for  Auto  Safety,  supra,  809  F.  Supp.  at  p.  149.) 


The  court  upheld  NHTSA's  refusal  to  disclose  the 
names  and  addresses  of  the  complainants,  on  grounds  of 
the  public  interest  in  the  rights  of  citizens  to  complain  to 
their  government  m privacy  and  to  be  left  alone.  {Center 
for  Auto  Safety,  supra,  809  F.  Supp.  at  p.  150.)  The  coiui 
concluded,  "Since  the  consequences  of  a general  mailing 
list  of  complainants  concerned  with  auto  safety  are 
clearly  and  foreseeably  intrusive,  complainants  w'ill  have 
forfeited  a degi'ee  of  privacy  because  they  chose' to  alert 
the  proper  agency  of  government  to  circumstances 
suggesting  tighter  auto  safety  controls  ...  a specialized 
list  [of  complainants],  by  its  very  natiue,  will  be  used  by 
individuals  and  concerns  that  do  not  necessarily  share  the 
same  concerns  of  [***29]  those  listed  but  see  a 
commercial  or  private  advantage  in  exploiting  them."  ( 
Id.  at  p.  149.)  Further,  the  court  found  that  no 
ascertainable  public  interest  would  be  served  by 
disclosure  of  the  identities  of  the  auto  safety 
complainants,  and  therefore  the  public  interest  in 
disclosure  was  outweighed  by  the  privacy  interests  of  the 
complainants.  {Id.  atp.  150.) 

As  discussed  below,  application  of  the  balancing  test 
in  the  present  case  also  compels  the  conclusion  that  the 
public  interest  in  protecting  the  privacy  interests  of  the 
complainants  outweighs  the  public  interest  in  disclosure. 

[*1022]  D.  The  Public  Interest  in  Nondisclosure  of 
Aiiport  Noise  Complainants'  Personal  Infonnation 
Clearly  OitUveighs  the  Public  Interest  in  Disclosure 
Under  the  Particular  Facts  of  This  Case 

(5)  While  no  appellate  courts  have  addressed  the 
issue  of  whether  a city  must  disclose  the  names, 
addi'esses,  and  telephone  numbers  of  airport  noise 
complainants,  the  Cahfomia  Attorney  General  has  issued 
an  opinion  on  the  issue.  (78  Ops.Cal.Atty.Gen.  103 
(1995).)  Utilizing  the  balancing  test  for  the  section  6255 
catchall  exception,  the  Attorney  General  concluded, 
[***30]  ".  . . the  names,  addresses  and  telephone 
numbers  of  persons  who  have  filed  noise  complaints 
concerning  the  operations  of  a city  airport  are  subject  to 
public  disclosure  unless  the  city  can  establish  in  the 
particular  circumstances  that  the  public  interest  served  by 
not  making  the  information  public  clearly  outweighs  the 
public  interest  served  by  disclosure."  (78 
Ops.Cal.Atty.Gen.,  supra,  at  p.  110.)  We  agree  that 
[HN15]  disclosure  of  the  names,  addresses,  and  telephone 
numbers  of  airport  noise  complainants  [**563]  is 
determined  by  application  of  the  section  6255  balancing 
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test. 

City  contends  that  the  trial  court  erred  in  ordering 
disclosure,  because  City  prevails  when  the  section  6255 
balancing  test  is  properly  applied.  In  City’s  view,  the 
pubhc  interest  in  protecting  airport  noise  complainants' 
privacy  outweighs  the  Mercury  News's  argument  that 
disclosure  is  in  the  public  interest.  While  City 
acknowledges  that  there  is  a keen  public  interest  in 
ail-port  noise.  City  asserts  that  disclosure  of  complainants' 
personal  information  will  not  assist  the  public  to 
determine  if  City  is  properly  [***31]  performing  its 
state -mandated  noise  monitoring  functions.  Instead,  City 
beUeves  that  its  ability  to  perform  its  duties  with  respect 
to  airport  noise  will  be  harmed  by  disclosure  of 
complainants'  identities,  because,  as  shown  by  the 
activities  and  correspondence  of  groups  such  as  Aircraft 
Pilots,  disclosure  will  have  a chilhng  effect  and  reduce 
the  number  of  complaints. 

In  opposition,  the  Mercury  News  argues  two  main 
points;  (1)  City  has  not  met  its  burden  to  show  a clear 
overbalance  on  the  side  of  confidentiality;  and  (2)  City's 
arguments  of  a chilling  effect  on  citizen  complaints  are 
based  on  speculation,  as  City  lacks  evidence  of  any 
citizen  actually  being  harassed  or  deterred  from  making  a 
complaint  as  a result  of  the  disclosure  of  his  or  her  name, 
address,  and  telephone  number.  Specifically,  the  Mercury 
News  argues  that  airport  noise  is  a matter  of  important 
pubhc  interest,  and  the  pubhc  is  entitled  to  determine 
whether  city  is  meeting  its  obhgations  under  state  law  to 
handle  airport  noise  complaints.  According  to  the 
Mercury  News,  it  is  only  by  obtaining  the  identity  of 
airport  noise  complainants  that  the  public  and  the  media 
can  ascertain  whether  city  officials  are  performing 
[***32]  then  duties,  since  "the  validity  of  those 
complaints  carmot  be  evaluated  because  secrecy  prevents 
contact  of  complainants  in  order  to  verify  the  [*1023] 
complaints  and  learn  more  about  their  concerns.  The  dry 
statistics  offered  by  the  City  are  not  enough.  The  pubhc  is 
entitled  to  raw  data,  i.e.,  information  that  can  be 
confirmed  through  interviews  and  observation." 

Additionally,  the  Mercury  News  contends  that  the 
pubhc  would  benefit  fi-om  disclosure  of  complainants’ 
identity,  because  disclosure  would  deter  false  or  frivolous 
complaints.  The  Mercury  News  asserts  as  weh  that  the 
complamants'  privacy  interest  is  minimal  because 
complainants  provide  their  names,  addresses,  and 
telephone  numbers  voluntarily  and  without  any 


guarantees  of  confidentiality. 

In  response.  City  contends  that  the  Mercury  News's 
own  arguments  reveal  that  disclosure  of  the  identity  of 
airport  noise  complainants  wiU  have  a chilhng  effect  on 
complaints,  because  the  newspa-per's  purpose  in  obtaining 
their  identity  is  to  contact  complainants  directly. 
According  to  City,  citizens  who  wish  to  make  an  airport 
noise  complaint  will  have  no  choice  but  "to  remain  silent 
while  maintaining  their  privacy,  or  else  [***33]  register 
their  complaints  at  the  risk  of  being  questioned  in  their 
homes  by  the  press  or  other  persons  as  to  whether  they 
are  telling  the  truth."  Also,  City  points  out  that  the 
Mercury  News  has  alternative  means  of  contacting 
airport  noise  complainants  other  than  by  invading  their 
privacy.  City  suggests  that  the  newspaper  could  contact 
and  interview  complainants  by  locating  them  at  city 
council  meetings,  thi-ough  anti-airport  noise  community 
groups  and  their  Web  sites,  or  by  canvassing  the  city 
areas  in  which  noise  complaints  are  most  concentrated. 

We  agree  with  City  that,  applying  the  section  6255 
balancing  test  to  • the  particular  facts  of  this  case,  the 
public  interest  in  the  nondisclosure  of  airport 
complainant's  personal  information -clearly  outweighs  the 
public  interest  in  disclosure.  Therefore,  the  trial  court 
erred  in  ordering  City  to  disclose  the  names,  addresses, 
and  telephone  numbers  of  the  January  1998  airport  noise 
complainants.  In  so  ruling,  we  recognize  the  Mercui7 
News's  argument  that  it  is  in  the  public  interest  for  the 
[**564]  newspaper  to  be  able  to  contact  the 
complamants  individually  in  order  to  confirm  that  their 
complaints  have  been  properly  recorded  and  reported 
[***34]  by  City  as  required  by  its  state  noise  variance. 
We  also  understand  the  Mercury  News's  implied 
argument  that  City  may  be  motivated  to  underreport 
airport  noise  complaints  and  thereby  prevent  any  negative 
impact  on  airport  expansion. 

However,  m this  particular  case.  City  discloses  a 
substantial  amount  of  detailed  information  about  public 
complaints  of  airport  noise.  This  information  provides  the 
public  with  data  to  analyze  City's  performance  of  its  duty 
to  record,  investigate  and  report  airport  noise  complaints. 
We  also  find  that  airport  noise  complainants  have  a 
significant  privacy  interest  in  their  names,  [*1024] 
addresses,  and  telephone  numbers  as  well  as  in  the  fact 
that  they  have  made  a complaint  to  their  government,  and 
that  disclosure  of  this  information  would  have  a chilling 
effect  on  future  complaints. 
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Courts  have  not  required'  evidence  that  an  individual  was 
actually  deterred  from  making  a complaint  by  the 
prospect  of  public  disclosure.  Instead,  courts  have  based 
their  recognition  of  the  likely  effect  of  disclosure  on 
human  experience.  (See,  e.g..  Black  Panther  Party, 
supra,  42  Cal.  App.  3d  at  p.  653  ["The  prospect  of  public 
exposure  discourages  complaints.  [***35]  "]; 

Times- Mirror,  supra,  53  Cal.  3d  at  p.  1345  ["To  disclose 
every  private  meeting  or  association  of  the  Governor  and 
expect  the  decisionmaking  process  to  function 
effectively,  is  to  deny  human  nature  and  contrary  to 
common  sense  and  experience."  (italics  omitted)];  Center 
for  Auto  Safety,  supra,  809  F.  Supp.  at  p.  149  ["[T]he 
consequences  of  a general  mailing  list  of  complainants 
concerned  with  auto  safety  are  clearly  and  foreseeably 
intrasive."].)  Therefore,  "...  like  the  United  States 
Supreme  Court,  our  perception  that  'those  who  expect 
public  dissemination  of  their  remai'ks  may  well  temper 
candor  with  a concern  for  appearance,’  is  based  upon 
'human  experience'  ...."(  California  First  Amendment 
Coalition  v.  Superior  Court  (1998)  67  Cal.  App.  4th  159, 
173  [78  Cal.  Rptr.  2d  847],  quoting  United  States  v. 
Nixon  (1974)  418  US.  683,  705  [94  S.  Ct.  3090,  3106,  41 
L.  Ed.  2d  1039].) 

Accordingly,  it  may  be  fahly  inferred,  on  the  basis  of 
human  experience,  that  it  is  likely  that  public  disclosure 
of  airport  complainants’  names,  addresses  and  telephone 
numbers  will  have  a chilling  effect  on  the  number  of 
complaints  made.  Public  [***36]  disclosure  will  subject 
the  complainants  to  the  loss  of  confidentiality  in  their 
complaints,  and  also  to  direct  contact  by  the  media  and 
by  persons  who  wish  to  discourage  complaints.  It  also 
may  be  presumed  that  a reduction  in  aiiport  noise 
complaints  will  impede  City  in  its  ability  to  comply  with 
its  airport  noise  monitoring  duties. 

In  contiust,  the  public  interest  in  disclosure  of 
personal  information  about  airport  noise  complainants  is 
minimal,  because  City  has  made  available  all  the 
information  it  has  concerning  airport  noise  complaints, 
except  for  the  names,  addresses,  and  telephone  numbers 
of  the  complainants.  The  information  provided  by  City  in 
its  monthly  noise  report  and  data  base  printout  is 
extensive,  and  indicates  the  date,  time  and  nature  of  each 
complaint,  as  well  as  the  city  area  where  the  complaint 
originated.  Not  only  does  the  monthly  noise  report 
provide  a comprehensive  overview  of  City's  performance 
of  its  state-mandated  duty  to  report  airport  noise 
complaints,  the  report  also  provides  the  Mercury  News 
with  information  which  will  aid  it  in  further  investigation 


of  the  complaints. 

As  City  notes,  the  Mercury  News  has  alternative 
means  of  contacting  and  interviewing  [***37]  the 
complainants  other  than  by  intrading  on  their  privacy 
[*1025]  through  forced  disclosure  of  their  identities  from 
government  records.  The  newspaper  may  directly  contact 
complainants  who  have  made  their  identities  public,  for 
example,  by  appearing  at  city  council  meetings,  by 
joining  ^nti-aiiport  noise  community  gi'oups,  or  by 
disclosing  themselves  on  the  [**565]  group's  Web  site. 
The  Mercury  News  may  also  identify  from  the  monthly 
noise  reports  those  neighborhoods  from  which  complaints 
originate,  and  canvass  those  neighborhoods  for 
complainants  who  are  willing  to  be  interviewed. 

We  recognize  that  a mailing  and  telephone  list  of 
airport  complainants  would  greatly  facilitate  the  Mercmy 
News's  investigation.  However,  facilitating  research  is 
not  the  purpose  of  public  access  to  government  records. 
(See  Reporters  Committee,  supra,  489  U.S.  at  p.  772  [109 
S.  Ct.  at  p.  1481].)  While  media  research  may  serve  the 
public  interest  by  accessing  public  records  which  show 
how  the  government  conducts  its  business,  investigations 
at  the  expense  of  individual  privacy  cannot  be  allowed 
for  the  sole  purpose  of  media  convenience.  Where,  as 
here,  the  media  and  members  [***38]  of  the  public  can 
obtain  the  identity  of  complainants  through  less  intrusive 
means,  disclosure  of  complainants'  personal  information 
is  likely  to  chill  future  complaints,  Because  alternative 
information  is  available  regarding  the  city's 
complaint-related  operations,  the  public  interest  in 
protecting  the  privacy  of  complainants  clearly  outweighs 
the  public  interest  in  disclosure  of  their  names,  addresses 
and  telephone  numbers  fr'om  government  records. 

IV.  DISPOSITION 

Let  a peremptory  writ  of  mandate  issue  directing 
respondent  court  to  vacate  its  amended  order  and 
judgment  of  September  24,  1998,  and  to  enter  a new  and 
different  order  denying  the  San  Jose  Mercmy  News's 
petition  for  writ  of  mandate.  Each  party  is  to  bear  its  own 
costs  in  this  original  proceeding. 

Premo,  J.,  and  EHa,  J.,  concurred. 

The  petition  of  real  party  in  interest  for  review  by  the 
Supreme  Court  was  denied  December  1,  1999.  Mosk,  J., 
was  of  the  opinion  that  the  petition  should  be  granted. 
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PRIOR  HISTORY;  ERROR  TO  THE  COURT  OF 
APPEALS  OF  THE  STATE  OF  KENTUCKY. 

THE  three  corporations  directly  or  indirectly 
involved  in  this  controversy  are  the  Northern  Division  of 
the  Cumberland  and  Ohio  Raihoad  Company,  the 
Louisville,  Cincinnati  and  Lexington  Railway  Company 
and  the  Louisville  and  Nashville  Railroad  Company.  In 
order  to  abbreviate  we  shall  refer  to  them  respectively  as 
the  Cumberland  and  Ohio,  the  Cincinnati  and  Lexington 
and  the  Louisville  and  Nashville. 

On  July  2,  1879,  the  Cumberland  and  Ohio 
mortgaged  its  road  to  secure  its  certain  negotiable  bonds. 

On  July  28,  1879,  the  Cumberland  and  Ohio  leased 
its  road  for  thirty  years  to  the  Cincinnati  and  Lexington. 
The  lease  provided  that  if  the  earnings  of  the  Cumberland 
and  Ohio  proved  inadequate  to  pay  the  interest  on  the 
bonds,  secured  by  the  mortgage  above  referred  to,  the 
lessee,  the  Cincinnati  and  Lexington,  would  "supply  the 
deficiency  so  far  as  it  may  be  done  by  appropriating  the 
net  earnings,  or  so  much  as  may  be  needed,  on  its  own 
lines,  which  may  accrue  by  reason  of  business  coming  to 
it  fiom  or  over  said  first  party's  line."  The  lease  provided 
that  the  lessee,  the  Cincinnati  and  Lexington,  should  not 
assign  the  contract  without  the  consent  of  the  lessor,  the 
' Cumberland  and  Ohio.  Contemporaneously  with  the 
execution  of  the  lease  and  in  order  to  secure  the  carrying 
out  of  the  stipulation  providing  for  the  application  of 
certain  stated  earnings  of  the  Cincirmati  and  Lexington  to 
the  payment  of  the  interest  on  the  bonds  of  the 


Cumberland  and  Ohio,  the  former  corporation  executed  a 
mortgage  in  favor  of  the  bondholders  of  the  Cumberland 
and  Ohio,  hypothecating  the  net  earnings  on  the 
Cincinnati  and  Lexington  arising  from  business  coming 
from  the  leased  line.  Although  the  Cumberland  and  Ohio 
did  not  abandon  its  corporate  life  and  preserved  its  formal 
existence,  all  its  railroad  and  appurtenances  as  a result  of 
the  lease  passed  from  its  own  to  the  control  of  the 
Cincinnati  and  Lexington. 

In  November,  1881,  the  Cincinnati  and  Lexington 
conveyed  all  its  properly  to  the  Louisville  and  Nashville, 
and  made  to  the  latter  an  assignment  of  the  lease  of  the 
property  of  the  Cumberland  and  Ohio.  Despite  the  fact 
that  the  assignment  of  the  lease  was  not  approved  by  the 
original  lessor,  the  Cumberland  and  Ohio,  as  provided  in 
the  lease,  the  Louisvfile  and  Nashville  took  control  of 
both  the  roads  of  the  Cincinnati  and  Lexington  and 
Cumberland  and  Ohio,  and  operated  the  same,  reaping  all 
the  revenues  of  every  kind  arising  therefrom.  In  1885, 
default  having  supervened  in  the  payment  of  the  interest 
on  the  bonds  of  the  Cumberland  and  Ohio,  issued  and 
secured  as  above  stated,  the  trustee  rmder  the  mortgage 
commenced  proceedings  against  the  Cincinnati  and 
Lexington  to  enforce  the  mortgage  on  net  earnings 
derived  firom  business  of  the  Cumberland  and  Ohio.  It  is 
not  denied  that  at  the  time  the  action  was  commenced  the 
fact  of  the  hansfer  of  the  property  of  the  Cincirmati  and 
Lexington  and  the  assignment  of  the  lease  of  the 
Cumberland  and  Ohio  to  the  Louisville  and  Nashville 
was  known  to  the  hustee.  However,  the  Cincinnati  and 
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Lexington  was  the  only  party  made  defendant.  The  relief 
sought  was  a discovery  of  the  amount  of  net  earnings, 
derived  from  business  coming  from  the  Cumberland  and 
Ohio,  and  a decree  for  the  amount,  when  ascertained,  for 
the  benefit  of  the  mortgage  bondholders.  A most 
protracted  and  hotly  contested  lawsuit  ensued.  The 
question  of  earnings  coming  to  the  Cincinnati  and 
Lexington  from  business  over  the  Cumberland  and  Ohio 
was  thoroughly  explored  by  reports,  expert  examination 
of  books,  testimony,  etc.,  resulting  in  what  is 
denominated  by  counsel  for  the  plaintiff  in  en'or  in  their 
brief  as  a "wilderness  of  figures."  At  last  a final  decree 
was  entered  fixing  the  earnings  which  under  the  contract 
were  attributable  to  the  mortgage  creditors  of  the 
Cumberland  and  Ohio,  at  the  sum  of  $53,565.62,  which 
the  defendant  was  ordered  to  pay  into  court  with  interest 
by  a day  stated.  The  sum  not  having  been  paid  a rule  was 
taken  on  the  defendant  to  compel  perfomiance,  and  in 
response  it  was  answered; 

"That  in  1881  it  sold  and  conveyed,  for  a 
consideration  paid  at  the  time,  all  its  property,  rights, 
privileges  and  franchises  except  the  mere  franchise  to 
exist,  and  that  it  dishibuted  the  proceeds  of  such  sale 
among  its  various  stockholders,  and  since  said  time  it  has 
had  no  property,  assets  or  funds  of  any  kiid  with  which 
to  comply  with  the  order  of  this  court,  and  it  is  therefore 
unable  to  pay  said  sum,  or  any  other  sum,  for  the  simple 
reason  that  it  has  no  property  or  assets  with  which  to  do 
it." 

The  sale  referred  to  in  this  answer  being  that  which 
had  been  made  by  the  Cincinnati  and  Lexington  of  all  its 
property,  including  the  assignment  of  the  lease  held  by  it 
from  the  Cumberland  and  Ohio  to  the  Louisville  and 
Nashville.  In  reply  to  a rule  taken  on  the  defendant  to 
report  the  amount  of  net  earnings  which  had  accrued 
subsequent  to  the  period  embraced  by  the  decree  for 
$53,565.62,  the  defendant  said; 

"States  and  shows  to  this  court  that  it  has  not  made 
any  net  earnings,  or  earnings  of  any  kind,  since  the  date 
aforesaid,  on  business  coming  to  it  from  or  over  the 
Cumberland  and  Ohio  road,  nor  has  it  made  earnings  of 
any  kind,  since  it  does  not  own  any  raihoad  or  property 
of  any  character  whatever,  and  has  not  since  the  date 
aforesaid." 

Thereupon  the  plaintiff  sought  leave  by  an  amended 
and  supplemental  petition  to  make  the  Louisville  and 
Nashville  a party  defendant  to  the  cause.  Among  others 


the  following  averments  were  contained  in  the  petition; 

"Plaintiffs  state  that  prior  thereto  the  said  Louisville 
and  Nashville  Raihoad  Company  had  purchased  and 
acquired  and  at  the  time  of  said  conveyance  held  the 
capital  stock  of  the  said  Louisville,  Cincinnati  and 
Lexington  Railway  Company,  and  as  such  stockholder 
took  and  appropriated  and  has  ever  since  enjoyed  the 
whole  purchase  price  of  the  Louisville,  Cincionati  and 
Lexington  Railway  Company  and  aU  its  said  properties. 

"Plaintiffs  state  that  after  the  execution  of  said  deed 
of  November  1,  1881,  said  Louisville  and  Nashville 
Raihoad  Company  took  possession  of  all  the  property  of 
the  Louisville,  Cincinnati  and  Lexington  Railway 
Company  aforesaid  and  of  the  property  leased,  as 
aforesaid,  to  said  company,  including  the  Northern 
Division  of  the  Cumberland  and  Ohio  Raihoad  Company 
aforesaid,  and  began  to  operate  and  has  ever  since 
operated  said  raihoads  and  properties  and  taken  and 
appropriated  to  its  own  use  the  earnings  thereof 

"Plaintiffs  state  that  at  all  times  since  November  1, 
1881,  said  Louisville  and  Nashville  Raihoad  Company, 
subject  to  and  in  accordance  with  the  provisions  of  said 
lease  and  mortgage  and  by  virtue  thereof,  has  operated 
the  said  Northern  Division  of  the  Cumberland  and  Ohio 
Raihoad  and  the  said  Louisville,  Cincinnati  and 
Lexington  Railway  and  properties,  and  has  made  all  the 
earnings  mentioned  and  proved  in  the  reports  of  the 
several  commissioners  in  this  case,  and  ascertained  and 
adjudged  in  the  several  judgments  of  this  court,  and 
finally  adjudged  in  the  opinion  and  judgment  of  the  Court 
of  Appeals  herein,  all  of  which  sard  earnings  were  spoken 
of  by  witnesses  and  by  the  courts  aforesaid  in  said  reports 
and  judgments  respectively  as  the  earnings  of  the 
Louisville,  Cincitmati  and  Lexington  Railway  Company. 

"Plaintiffs  further  state  that  the  Louisville  and 
NashvOle  Railroad  Company  at  the  time  of  its  aforesaid 
purchase  of  the  raihoad  and  properties  of  the  Louisville, 
Cincinnati  and  Lexington  Raihoad  Company  actually 
knew  all  the  provisions  of  the  lease,  mortgages  and 
confracts  set  up  in  the  original  petition  in  this  suit,  and 
actually  applied  net  earnings  accruing  from  said 
operation  of  said  properties  therein  referred  to,  in 
accordance  with  said  lease,  mortgages  and  contracts, 
from  the  time  of  its  said  purchase  until  the  1st  day  of 
April,  1883,  and  knew  at  all  times,  including  the  time 
during  which  this  action  has  been  pending,,  that  it  had 
operated  said  raihoad  and  aU  the  other  property  of  said 
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Louisville,  Cincinnati  and  Lexington  Railway  Company, 
and  of  the  Northern  Division  of  the  Cumberland  and 
Ohio  Raihoad  Company,  and  that  it  had  received  all  the 
earnings  which  were  made  by  said  properties,  and 
understood  and  recognized  that  the  earnings  mentioned  in 
the  petition  refened  to  the  earnings  made  in  the  operation 
of  the  railroad  and  properties  of  the  Louisville,  Cincinnati 
and  Lexington  Railway  Company  and  the  Northern 
Division  of  the  Cumberland  and  Ohio  Railroad 
Company,  and  fded  the  answer  in  this  case  in  the  name  of 
the  Louisville,  Cincinnati  and  Lexington  Railway 
Campany,  and  filed  all  other  papers  which  were  filed 
herein  on  behalf  of  the  defence,  and  itself  employed 
counsel  in  this  case  to  make  defence  in  the  name  of  the 
Louisville,  Cincinnati  and  Lexington  Railway  Company, 
and  introduced  all  the  witnesses  who  were  introduced  on 
behalf  of  the  defence  of  this  action,  and  has  been  in  court 
defending  this  action  and  has  controlled  the  defence 
thereof  continuously  from  the  time  the  summons  on  the 
original  petition  was  served  in  this  case  on  Milton  H. 
Smith,  who  was  its  president,  on  the  - day  of  -,  1885, 
and  from  the  time  the  said  Louisville  and  Nashville 
Railroad  Company  caused  the  answer  to  said  petition  to 
be  filed  herein  on  the  - day  of  — , 1 886." 

The  leave  to  file  was  denied  on  the  ground  that  it  was 
too  late  to  do  so  after  judgment.  This  order,  refusing  to 
allow  the  amendment,  was  affirmed  by  the  Court  of 
Appeals  of  the  State  of  Kentucky.  That  court,  however, 
in  its  opinion  intimated  that  the  amendment  was  not 
necessary  if  the  averments  of  the  supplemental  and 
amended  petition  were  hme,  and  that  under  the  facts  the 
Louisville  and  Nashville  might  be  proceeded  against  by 
rule  to  show  cause.  99  Kentucky,  143.  Following  the  path 
thus  pointed  out  by  the  Court  of  Appeals,  a rule  in  the 
lower  court  was  apphed  for  to  compel  the  Louisville  and 
Nashville  to  pay  the  amount  of  the  judgment.  The  court 
considered  the  suggestion  which  had  been  made,  in  the 
opinion  of  the  Court  of  Appeals,  as  not  binding  on  it,  and 
hence  declined  to  allow  the  rule  on  the  ground  that  the 
Louisville  and  Nashville  not  having  been  named  as  a 
defendant  in  the  proceeding  could  not  be  by  rule 
condemned  to  pay  the  judgment.  The  Court  of  Appeals 
reversed  the  order  of  the  trial  court  and  directed  the  rule 
to  issue  as  prayed  for.  The  court  in  effect  held  that  as  the 
affidavit  by  which  the  rule  was  supported  in  substance 
charged  that  the  Louisville  and  Nashville  prior  to  and 
during  the  entire  suit  had  operated  the  roads  from  which 
the  revenues  accrued  which  were  in  controversy,  and  that 
that  corporation  had  in  substance  volunteered  m the  cause 


to  defend  the  same  in  the  name  of  the  technical 
defendant;  had  canied  on  the  defence  through  its  own 
counsel,  had  paid  all  the  expenses  of  the  litigation;  the 
officers  of  the  coiporation  which  was  technically  a 
defendant  being  the  officers  of  the  Louisville  and 
Nashville,  therefore,  the  Louisville  and  Nashville  had  had 
under  the  laws  of  Kentuclcy  due  notice  of  the  suit,  and 
ample  opportunity  to  defend,  in  fact  had  actually  earned 
on  the  defence,  and  could  hence  be  condemned  by  rule  to 
pay  the  judgment.  The  fi-ial  court  thereupon  entertained 
and  issued  the  rule,  which  was  served  on  the  Louisville 
and  Nashville,  That  corporation  for  answer  to  the  rule 
said,  among  other  things; 

First.  "That  it  is  not  a party  to  this  suit.  It  has  not 
been  named  in  any  pleading  in  the  case  as  a party,  and 
there  is  no  averment  made  in  any  pleading  in  the  case 
against  this  respondent,  or  that  is  applicable  to  this 
respondent,  and  no  judgment  or  order  has  ever  been 
entered  in  this  case  against  this  respondent,  and  no 
process  has  ever  issued  against  or  ever  been  seived  on 
this  respondent." 

Second.  "There  has  never  been  a time  from  the- 
institution  of  this  suit  up  to  this  time  when  this 
respondent  could,  with  propriety,  have  filed  an  answer 
setting  up  its  defences  against  the  alleged  claim  of  the 
plaintiff,  and  to  require  it  now  to  pay  into  court  upon  this 
mle  the  amount  stated  in  the  rule,  or  any  other  amount, 
would  be  to  deprive  this  respondent  of  its  property 
without  due  process  of  law,  contrary  to  the  Constitution 
of  the  United  States  in  such  cases  made  and  provided." 

The,  answer  then  pleaded  a set-off  to  the  amount  of 
SI 6,524.37,  which  it  was  claimed  the  Louisville  and 
Nashville  should  be  allowed  if  it  was  held  bound  to  pay 
the  judgment.  The  conclusion,  of  the  answer  was  as 
follows;  "Wherefore  having  fully  responded,  this 
respondent  prays  that  the  rale  herein  be  discharged."  The 
court,  having  expressed  in  a care-ful  opinion  its  view  that 
the  Louisville  and  Nashville  could  not  be  condemned,  by 
rale,  because  it  had  not  been  a technical  party  to  the 
record,  nevertheless,  considering  itself  bound  by  the 
action  of  the  Court  of  Appeals,  made  the  rale  absolute, 
and  entered  a decree  against  the  Louisville  and  Nashville 
Raihoad,  condemning  it  to  pay  the  judgment,  subject  to 
the  set-off  which  had  been  pleaded  in  the  answer  to  the 
rule,  and  this  judgment  was  affirmed  by  the  Court  of 
Appeals  of  the  State  of  Kentucky  as  a delay  case.  By  an 
allowance  of  a -writ  of  error  the  cause  is  now  here  for 
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review. 

LexisNexis(R)  Headnotes 


Civil  Procedure  > Pleading  & Practice  > Defenses, 

Demurrers  Objections  > General  Overview 

Civil  Procedure  > Pleading  & Practice  > Pleadings  > 

Rule  Application  & Interpretation 

Civil  Procedure  > Eminent  Domain  Proceedings  > 

Notices 

[HNl]  The  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  does 
not  control  mere  forms  of  procedure  in  state  courts  or 
regulate  practice  therein.  All  its  requhements  are 
complied  with,  provided  in  the  proceedings  which  are 
claimed  not  to  have  been  due  process  of  law  the  person 
condemned  has  had  sufficient  notice  and  adequate 
opportunity  has  been  afforded  him  to  defend. 

Civil  Procedure  > Pleading  & Practice  > Pleadings  > 
Rule  Application  & Interpretation 
[HN2]  Whether  in  fact  an  individual  has  a defense  is  not 
important.  To  assume  that  he  has  none,  and  therefore  that 
he  is  not  entitled  to  a day  in  court,  is  to  assume  against 
him  the  very  point  he  may  wish  to  contest.  Manifestly, 
the  principle  can  have  no  application  to  a case  where 
there  was  notice. 

LAWYERS'  EDITION  HEADNOTES: 

Constitutional  law  - due  process  of  law  - bringing 
in  defendant  after  judgment  - order  to  show  cause  as  due 
process  of  law.  -- 

Headnote: 

1 . The  rendition  of  a Judgment  against  one  who  was 
not  served  with  process  in  the  action  or  named  as  a party 
until  after  the  original  Judgment  was  rendered,  but  was 
brought  in  subsequent  thereto  by  an  order  to  show  cause, 
and  condemned  to  pay  the  Judgment,  was  not  in  violation 
of  the  provision  as  to  due  process  of  law  in  U.  S.  Const. 
Nth  Amend.,  where  such  party  had  voluntarily  appeared 
in  the  cause  and  actively  conducted  the  defense. 

2.  The  mere  fact  that  a proceeding  to  hold  a party 
liable  to  a judgment  is  by  rule  to  show  cause  does  not 


conflict  with  due  process  under  U.  S.  Const.  Nth  Amend., 
for  foims  of  procedure  in  the  state  courts  are  not 
controlled  by  that  amendment,  provided  the  fundamental 
rights  secured  by  the  amendment  are  not  denied. 

3.  One  who  actually  appeared  and  made  a defense  in 
an  action  to  which  he  was  not  technically  a party  cannot 
contend  that,  when  he  was  brought  in  by  rule  to  show 
cause  after  the  Judgment  was  rendered,  and  was 
condemned  to  pay  it,  he  was  denied  due  process  of  law 
because  all  right  to  defend  had  been  cut  off  by  the 
previous  Judgment,  if  he  offered  no  defense  which  the 
court  did  not  entertain. 

SYLLABUS 

The  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  does 
not  confrol  mere  fomrs  of  procedure  in  state  courts,  or 
regulate  practice  therein;  and  all  its  requirements  are 
complied  with  provided  that  in  the  proceedings  which  are 
claimed  not  to  have  been  due  process  of  law,  the  person 
condemned  has  had  sufficient  notice,  and  adequate 
opportunity  has  been  afforded  him  to  defend. 

The  mere  fact  that  in  this  case  the  proceeding  to  hold 
the  LouisviUe  and  Nashville  Company  liable  was  by  rule 
does  not  conflict  with  due  process  under  the  Fourteenth 
Amendment,  since  forms  of  procedure  in  state  courts  are 
not  controlled  by  that  amendment,  provided  the 
fundamental  rights  secured  by  the  amendment  are  not 
denied. 

Although  the  Louisville  and  Nashville  Company 
appeared  in  response  to  the  rule,  pleaded  its  set-off,  and 
declared  that  its  answer  constituted  a full  response,  no 
defence  personal  to  itself  of  any  other  character  except 
the  set-off  was  pleaded  or  suggested  in  any  form,  and  this 
court  cannot  be  called  upon  to  conjecture  that  defences 
existed  which  were  not  made,  and  to  decide  that 
proceedings  in  a state  court  have  denied  due  process  of 
law  because  defences  were  denied  when  they  were  not 
prosecuted. 

COUNSEL:  Mr.  Helm  Bruce  and  Mi'.  James  P.  Helm  for 
plaintiff  in  error.  Mr.  H.  W.  Bruce  was  on  their  brief 

Mr.  John  G.  Simrall  and  Mr.  Edmimd  F.  Trabue  for 
defendant  in  error.  Mr.  Temple  Bodley,  Mr.  John  C. 
Doolan,  Mr.  Benjamin  F.  Washer  and  Ivfr.  James  S.  Phtle 
were  on  their  brief 


172 


177  U.S.  230,  *;20S.  Ct.  620,**; 

44  L,  Ed.  747,  ***;  1900  U.S.  LEXIS  1792 


Page  5 


OPINION  BY:  WHITE 
OPINION 

[*236]  [**622]  [***750]  MR.  JUSTICE  WHITE, 
after  making  the  foregoing  statement,  delivered  the 
opinion  of  the  court. 

It  is  no  longer  open  to  contention  that  [HNl]  the  due 
process  clause  of  the  Fomdeenih  Amendment  to  the 
Constitution  of  the  United  Stales  does  not  control  mere 
forms  of  procedure  in  state  courts  or  regulate  practice 
therein.  All  its  requirements  are  complied  -with,  provided 
in  the  proceedings  which  are  claimed  not  to  have  been 
due  process  of  law  the  person  condemned  has  had 
sufficient  notice  and  adequate  oppoiiunity  has  been 
afforded  him  to  defend.  Iowa  Central  Railway  v.  Iowa, 
160  U.S.  389]  Wilson  v.  North  Carolina,  169  U.S  586. 

[*237]  The  claim  of  the  plaintiff  in  error  (the 
Louisville  and  Nashville)  is  that  the  decree  rendered 
against  it  did  not  constitute  due  process  of  law,  first, 
because  it  had  no  notice  of  the  suit,  it  not  having  been 
summoned  as  a party  defendant;  and,  second,  that  as  it 
was  not  made  a nominal  party  defendant  and  served  with 
process  as  such,  it  had  no  adequate  oppoiiunity  to  make 
defence.  In  support  of  the  second  contention  various 
provisions  of  the  Kentucky  law  have  been  referred  to  in 
the  argument,  from  which  it  is  deduced  that  the  Louisville 
and  Nashville  would  have  been  without  right  in  the 
proceeding  brought,  not  against  it,  but  against  the 
Cincinnati  and  Lexington,  to  make  defences  which  may 
have  appertained  and  been  relevant  to  the  Louisville  and 
Nashville,  and  might  not  have  related  to  the  Cincinnati 
and  Lexington,  the  party  defendant  on  the  record.  But  the 
answer  to  these  contentions  is  that  the  necessary  effect  of 
the  opinion  and  decree  of  the  court  of  last  resort  of 
Kentucky,  is  to  hold,  first,  as  a matter  of  fact,  that, 
although  not  a technical  defendant,  the  Louisville  and 
Nashville  became  voltintarily,  in  the  name  of  the 
Cincinnati  and  Lexington,  the  real,  although  not  the 
nominal,  defendant  in  the  cause,  and  during  the  long 
years  of  this  protracted  litigation  was  in  legal  effect  an 
actor  in  the  courts  of  Kentucky  seeking,  by  every  possible 
means,  to  defeat  the  claim  of  the  plaintiff.  The 
conclusions  of  fact  found  by  the  court  of  last  resort  of 
Kentucky  are  not  subject  to  reexamination  by  this  court. 
Clearly,  also,  the  inevitable  result  of  the  conclusion  of  the 
Court  of  Appeals  of  Kentucky  is  that  it  was  the  duty  of 
the  Louisville  and  Nashville,  having  come  in  voluntarily 


in  the  cause  to  defend  its  interest,  under  the  name  of  the 
technical  [**623]  defendant,  if  it  had  defences  which 
were  personal  to  itself,  to  have  made  such  an  appearance 
on  its  own  behalf  as  to  enable  it  to  make  them,  and  that 
the  statutes  of  Kentucky  not  only  authorized  this  course, 
but  obliged  the  Louisville  and  Nashville  to  have  followed 
it.  Accepting  as  we  do  the  interpretation  placed  by  the 
courts  of  last  resort  of  Kentucky  on  the  law  of  that  State, 
the  contention  of  the  plaintiff  in  eiTor  is  at  once 
demonstrated  [***751]  to  be  without  merit.  Besides  the 
conclusiveness  of  what  we  have  just  said,  there  is  another 
view  which  is  equally  decisive.  The  record  shows  no 
offer  of  any  defence  whatever,  by  [*238]  the  Louisville 
and  Nashville,  which  was  refused  by  the  courts  below. 
On  the  contrary,  every  defence  made  is  shown  to  have 
been  entertained,  fully  considered  and  to  have  been 
ultimately  decided.  The  argument  then  reduces  itself  to 
this:  That  one  who  has  voluntarily  appeared  in  a cause 
and  actively  conducted  the  defence  is  to  be  held  to  have 
been  denied,  by  the  courts  of  the  State,  the  right  to  make 
a defence  which  was  never  presented.  Moreover,  even  if 
we  put  out  of  view  altogether  all  the  proceedings  had  in 
the  original  cause  duiing  the  many  years  when  the  suit 
was  pending,  and  coniine  our  attention  solely  to  the 
events  which  took  place  after  the  application  for  the  rule 
to  show  cause,  on  the  Louisville  and  Nashville,  the  same 
conclusion  is  rendered  necessary.  It  is  undoubted  that  the 
Louisville  and  Nashville  was  made  a party  defendant  to 
the  rale  in  the  most  technical  sense,  and  was  actually 
served.  It  made  answer  and  asserted  its  set-off.  The  mere 
fact  that  the  proceeding  to  hold  it  liable  was  by  rale  does 
not  conflict  with  due  process  imder  the  Fourteenth 
Amendment,  for,  as  we  have  seen,  forms  of  procedure  in 
the  state  courts  are  not  controlled  by  the  Fourteenth 
Amendment,  provided  the  fundamental  rights  secured  by 
the  amendment  ai'e  not  denied.  But  it  is  argued  whilst  it 
is  true  the  effort  by  rule  to  enforce  responsibility  for  the 
judgment  did  not  violate  the  Fourteenth  Amendment,  and 
service  of  the  rule  was  adequate  notice,  yet  no 
opportunity  to  defend  was  afforded,  because  all  right  to 
defend  had  been  cut  off  by  the  previous  judgment.  In 
effect  it  is  asserted  the  rale  summoned  the  corporation  to 
show  cause  why  it  should  not  pay  a judgment  to  which, 
under  the  previous  decree,  there  was  no  right  on  its  part 
to  make  any  defence  whatever.  In  other  words,  it  is  said 
the  right  to  proceed  by  rule  was  upheld  by  the  Kentucky 
court  because  the  Louisville  and  Nashville  was  bound  by 
the  judgment  and  therefore  the  rule  rested  on  an 
assumption  which  precluded  the  setting  up  of  any  defence 
to  it.  But  the  answer  to  this  argument,  is  plain.  Although 
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the  Louisville  and  Nashville  appeared  in  response  to  the 
rule,  pleaded  its  set-off,  and  declared  that  its  answer 
constituted  a full  response,  no  defence  personal  to  itself 
of  any  other  character,  except  the  set-off.  was  pleaded  or 
suggested  in  any  form  whatever.  The  argument, 
therefore,  [*239]  asks  us  to  say  that  the  Louisville  and 
Nashville  in  the  proceeding  in  which  it  was  duly  served, 
and  to  which  it  responded  and  as  to  which  it  had  its  day 
in  coui-t,  was  deprived  of  defences  which  it  never 
asserted,  and  that  due  process  of  law  was  not 
administered  to  it  because  it  was  unheard  in  respect  to 
matters  concerning  which  it  made  no  claim.  But  this 
court  cannot  be  called  upon  to  conjecture  that  defences 
existed  which  were  not  made  and  to  decide  that 
proceedings  in  a state  court  have  denied  due  process  of 
law  because  defences  were  denied,  when  they  were  not 
presented.  And  especially  must  that  be  so  where  the 
court  of  last  resort  of  the  State,  on  review  of  all  the 


proceedings,  has  held  that  full  opportunity  to  make  every 
defence  was  afforded.  True  it  is  that  in  Rees  v.  City  of 
Watertown,  19  Wall.  107,  123,  it  was  said:  [HN2] 
"Whether  in  fact  the  individual  has  a defence  ...  is  not 
important.  To  assume  that  he  has  none,  and  therefore  that 
he  is  not  entitled  to  a day  in  court,  is  to  assume  against 
him  the  very  point  he  may  wish  to  contest."  But  this 
tnrism  was  stated  with  reference  to  a case  where  it  was 
argued  that  a condemnation  without  notice  could  be 
justified  on  the  assumption  that  if  notice  had  been  ^iven 
no  defence  could  have  been  made.  Manifestly,  the 
principle  can  have  no  application  to  a case  where  there 
was  notice,  and  the  presumption  which  we  are  asked  to 
invoke  is  that  although  no  defences  were  pressed  they 
may  have  possibly  existed. 

Affirmed. 
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PRIOR  HISTORY:  APPEAL  FROM  THE  COURT 

OF  APPEALS  OF  NEW  YORK. 

Overruling  objections  to  the  statutory  notice  to 
beneficiaries  by  publication  authorized  by  § 100-c  of  the 
New  York  Banking  Law,  a New  York  Surrogate's  Court 
entered  a final  decree  accepting  an  accounting  of  the 
trustee  of  a common  trust  fund  established  pursuant  to 
that  section.  75  N.  Y.  S.  2d  397.  This  decree  was  affirmed 
by  the  Appellate  Division  of  the  Supreme  Court  of  New 
York  (see  274  App.  Dtv.  772,  SON.  Y.  S.  2d  127)  and  the 
Court  of  Appeals  of  New  York  (299  N.  Y.  697,  87  N.  E.  2d 
73).  On  appeal  to  this  Court,  reversed,  p.  320. 

DISPOSITION;  '299  N.  Y.  697,  87  N.  E.  2d  73, 
reversed. 

LexisNe5is(R)  Headnotes 


Banicing  Law  > Bank  Activities  > Bartk  Accounts  > 
Trust  Accounts  > General  Oveiwiew 
[HNl]  SeeiV.T.  Banking  Law  § 100-c(12). 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
Estate,  Gift  & Trust  Law  > Trusts  > Modification  & 
Termination 

[HN2]  Whatever  the  technical  definition  of  its  chosen 


procedure,  the  interest  of  each  state  in  providing  means  to 
close  trusts  that  exist  by  the  gi'ace  of  its  laws  and  are 
administered  under  the  supervision  of  its  courts  is  so 
insistent  and  rooted  in  custom  as  to  establish  beyond 
doubt  the  right  of  its  courts  to  determine  the  interests  of 
all  claimants,  resident  or  nonresident,  provided  its 
procedure  accords  full  opportunity  to  appear  and  be 
heard. 

Constitutional  Lanv  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
[HNS]  The  fundamental  requisite  of  due  process  of  law  is 
the  opportunity  to  be  heard. 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
[HN4]  An  elementary  and  fundamental  requirement  of 
due  process  in  any  proceeding  which  is  to  be  accorded 
finality  is  notice  reasonably  calculated,  under  all  the 
circumstances,  to  apprise  interested  parties  of  the 
pendency  of  the  action  and  afford  them  an  opportunity  to 
present  their  objections.  The  notice  must  be  of  such 
nature  as  reasonably  to  convey  the  required  information, 
and  it  must  afford  a reasonable  time  for  those  interested 
to  make  their  appearance.  But  if  with  due  regard  for  the 
practicalities  and  peculiarities  of  the  case  these  conditions 
are  reasonably  met,  the  constitutional  requirements  are 
satisfied. 
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ConstHudonal  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
[HN5]  When  notice  is  a person's  due,  process  which  is  a 
mere  gesture  is  not  due  process.  The  means  employed 
must  be  such  as  one  desirous  of  actually  informing  the 
absentee  might  reasonably  adopt  to  accomplish  it.  The 
reasonableness  and  hence  the  constitutional  validity  of 
any  chosen  method  may  be  defended  on  the  ground  that  it 
is  in  itself  reasonably  certain  to  inform  those  affected,  or, 
where  conditions  do  not  reasonably  peimit  such  notice, 
the  form  chosen  is  not  substantially  less  likely  to  bring 
home  notice  than  other  of  the  feasible  and  customary 
substitutes. 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
[HN6]  Where  the  names  and  post-office  addresses  of 
those  affected  by  a proceeding  are  at  hand,  the  reasons 
disappear  for  resort  to  means  less  likely  than  the  mails  to 
apprise  them  of  its  pendency. 

SUMMARY: 

A New  York  statute  which  permits  trust  companies 
to  pool  small  trast  estates  into  one  common  fund  for 
investment  administration  also  provides  for  notice,  to 
interested  beneficiaries,  of  a petition  of  such  trust 
company  for  judicial  settlement  of  its  accounts  by 
publication  in  a local  newspaper,  setting  forth  merely  the 
name  and  address  of  the  tmst  company,  the  name  and  the 
date  of  establishment  of  the  common  trust  fund,  and  a list 
of  aU  participating  estates,  trusts,  or  funds. 

A majority  of  the  Supreme  Court,  consisting  of  seven 
of  the  Justices,  held,  in  an  opinion  by  Jackson,  J.,  that  the 
statutory  provision  for  notice  is  not  subject  to  due  process 
objections  in  so  far  as  it  concerns  beneficiaries  whose 
interests  or  addresses  are  unknown  to  the  trastee,  but  is 
subject  to  such  objections  as  regards  beneficiaries  whose 
whei'eabouts  and  interests  are  known.  It  was  also  stated 
that  notice  by  mail  would  be  sufficient. 

Burton,  J.,  dissented,  expressing  the  view  that 
whether  or  not  further  notice  to  beneficiaries  should 
supplement  the  statutory  notice  and  representation  is 
properly  within  the  discretion  of  the  state. 

Douglas,  J.,  did  not  participate. 

LAWYERS'  EDITION  HEADNOTES; 


[***LEdHNl] 

CONSTITUTIONAL  LAW,  §786 

necessity  of  notice  and  hearing  — as  depending  upon 
distinctions  between  actions  in  rem  and  those  in 
personam.  - 

Headnote:[l] 

The  due  process  requirements  of  the  Fourteenth 
Amendment  as  regards  notice  and  hearing  do  not  depend 
upon  a distinction  between  actions  in  rem  and  those  in 
personam,  however  usefiil  such  a distinction  may  be  in 
many  branches  of  the  law,  or  on  other  issues. 

[***LEdHN2] 

CONSTITUTIONAL  LAW,  §778.5 

due  process  — power  to  close  trusts  — as  against 
nomesidents.  — 

Headnote:[2] 

In  providing  means  to  close  tiusts  that  exist  by  the 
grace  of  its  laws  and  are  administered  irader  the 
supervision  of  its  courts,  a state  has  power  to  detennine 
the  interests  of  all  claimants,  resident  or  nonresident, 
provided  its  procedure  accords  full  opportunity  to  appear 
and  be  heard. 

[**=^LEdHN3] 

CONSTITUTIONAL  LAW,  §786 

due  process  - necessity  of  notice  and  hearing.  - 

Headnote;[3] 

The  due  process  clause  requhes  at  a minimum  that 
deprivation  of  life,  liberty  or  propeity  by  adjudication  be 
preceded  by  notice  and  opportunity  for  hearing 
appropriate  to  the  nature  of  the  case. 

[***LEdHN4] 

CONSTITUTIONAL  LAW,  §803.5 

due  process  - notice  and  hearing  ~ settlement  of 
trust  accounts.  - 

Headnote;[4] 
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Proceedings  for  the  judicial  settlement  of  accounts  of 
a tmst  company  which  has  established  a common  tnist 
fund  under  state  law  permitting  the  pooling  of  small  trust 
estates  into  one  fund  for  investment  administration,  rhust 
measure  up  to  the  standards  of  due  process,  as  regards 
notice  and  hearing. 

[***LEdPIN5] 

CONSTITUTIONAL  LAW,  §788.5 
due  process  — personal  service  within  jm'isdiction.  - 
Headnote:[5] 

Personal  service  of  written  notice  within  the 
jurisdiction  is  the  classic  form  of  notice  always  adequate 
in  any  type  of  proceeding  to  satisfy  the  requirements  of 
due  process. 

[***LEdHN6] 

CONSTITUTIONAL  LAW,  §790 
due  process  - constnictive  service.  — 

Headnote;[6] 

The  Supreme  Comf  of  the  United  States  has  not 
committed  itself  to  any  formula  determining  when 
constructive  notice  may  be  utilized,  or  what  test  it  must 
meet,  to  satisfy  the  requirements  of  due  process. 

[***LEdHN7] 

CONSTITUTIONAL  LAW,  §787 
due  process  --  sufficiency  of  notice.  - 
Headnote:[7] 

An  elementary  and  fundamental  requirement  of  due 
process  in  any  proceeding  which  is  to  be  accorded 
finality  is  notice  reasonably  calculated,  under  all  the 
circumstances,  to  apprise  interested  parties  of  the 
pendency  of  the  action  and  afford  them  an  opportunity  to 
present  their  objections.  The  notice  must  be  of  such 
nature  as  reasonably  to  convey  the  required  information, 
and  it  must  afford  a reasonable  time  for  those  interested 
to  make  their  appearance.  But  if  with  due  regard  for  the 
practicalities  and  peculiarities  of  the  case  these  conditions 
are  reasonably  met,  the  constitutional  requirements  are 
satisfied. 


[***LEdHN8] 

CONSTITUTIONAL  LAW,  §787 
sufficiency  of  notice  --  criterion.  — 

Headnote:[8] 

The  criterion  whether  a statutory  provision  for  notice 
meets  the  requirements  of  due  process  is  not  the 
possibility  of  conceivable  injury  but  the  just  and 
reasonable  character  of  the  requirements,  having 
reference  to  the  subject  with  which  the  statute  deals. 

[***LEdHN9] 

CONSTITUTIONAL  LAW,  §787 
due  process  — sufficiency  of  notice.  — 

Headnote:[9] 

When  notice  is  a person's  due,  process  which  is  a 
mere  gesture  is  not  due  process.  The  means  employed 
must  be  such  as  one  desnous  of  actually  informing  the 
absentee  might  reasonably  adopt  to  accomplish  it.  The 
reasonableness,  and  hence  the  constitutional  validity,  of 
any  statutory  method  of  notice  may  be  defended  on  the 
ground  that  it  is  in  itself  reasonably  certain  to  inform 
those  affected,  or,  where  conditions  preclude  reasonable 
certainty  of  actual  receipt  of  notice,  that  the  form  chosen 
is  not  substantially  less  likely  to  bring  home  notice  than 
others  of  the  feasible  and  customaiy  substitutes, 

[***LEdHN10] 

CONSTITUTIONAL  LAW,  §790 
due  process  - seiwice  by  publication.  — 
Headnote:[10] 

In  an  appropriate  case  the  due  process  requii'ement  of 
notice  may  be  satisfied  by  service  by  publication  as 
notification  supplemental  to  other  action  which  in  itself 
may  reasonably  be  expected  to  convey  a warning. 

[***LEdHNll] 

CONSTITUTIONAL  LAW,  §790 

due  process  - service  by  publication  - settlement  of 
trust  accounts.  - 
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Headnote;[llA][llB] 

A statutoiy  provision  for  notice,  by  publication  in  a 
local  newspaper,  of  a petition  for  judicial  settlement  of  its 
accounts  filed  by  a trust  company  which  has  established  a 
common  trust  fimd  under  state  law  permitting  the  pooling 
of  small  bust  estates  into  one  fund  for  investment 
adminisbation,  sabsfies  the  due  process  requirement  of 
nob'ce  in  regard  to  beneficiaries  whose  interests  or 
whereabouts  cannot  be  ascertained  with  due  diligence  by 
the  trust  company,  even  though  the  statute  requires  only  a 
publication  setting  forth  the  name  and  address  of  the  trust 
company,  the  name  and  the  date  of  establishment  of  the 
common  bust  fund,  and  a list  of  all  participating  estates, 
trusts  or  funds.  On  the  other  hand,  while  as  regards 
beneficiaries  whose  whereabouts  and  interests  are  known 
to  the  bust  company  notice  by  mail  would  be  sufficient, 
due  process  is  not  afforded  to  them  by  the  statutory  notice 
by  publication. 

[***LEdHN12] 

NOTICE,  §3 

sufficiency  of  personal  service  without  jurisdiction. 

PIeadnote:[12] 

Personal  service  even  without  the  jurisdiction  of  the 
issuing  authority  seiwes  the  end  of  actual  and  personal 
notice,  whatever  power  of  compulsion  it  might  lack. 

SYLLABUS 

A trust  company  in  New  York  which  had  exclusive 
management  and  conbol  of  a common  trust  fund 
established  by  it  under  § 100-c  of  the  Ne\y  York  Banking 
Law  petitioned  under  that  section  for  a judicial  settlement 
of  accounts  which  would  be  binding  and  conclusive  as  to 
any  matter  set  forth  therein  upon  everyone  having  any 
interest  in  the  common  fund  or  in  any  participating  bust. 
In  this  common  fund  the  trust  company  had  invested 
assets  of  numerous  small  trusts  of  which  it  was  trustee 
and  of  which  some  of  the  beneficiaries  were  residents  and 
some  nonresidents  of  the  State.  The  only,  notice  of  this 
petition  given  beneficiaries  was  by  publication  m a local 
newspaper  pursuant  to  § 100-c  (12).  Held. 

1.  Whether  such  a proceeding  for  settlement  of 
accounts  be  technically  in  personam,  in  rem,  or  quasi  in 


rem,  the  interest  of  each  state  in  providing  means  to  close 
trusts  that  exist  by  the  grace  of  its  taws  and  are 
administered  under  the  supervision  of  its  courts  is  such  as 
to  establish  beyond  doubt  the  right  of  its  courts  to 
determine  the  interests  of  all  claimants,  resident  or 
nomesident,  provided  its  procedure  accords  full 
opportunity  to  appear  and  be  heard.  Pp.  31 1-313. 

2.  The  statutory  notice  by  publication  is  sufficient  as 
to  any  beneficiaries  whose  interests  or  addresses  are 
unknown  to  the  trustee,  since  there  are  no  other  means  of 
giving  them  notice  which  are  both  practicable  and  more 
effective.  Pp,  313-318. 

3.  Such  notice  by  publication  is  not  sufficient  under 
the  Fourteenth  Amendment  as  a basis  for  adjudication 
depriving  of  substantial  property  rights  known  persons 
whose  whereabouts  are  also  known,  since  it  is  not 
impracticable  to  make  serious  efforts  to  notify  them  at 
least  by  ordinary  mail  to  their  addresses  on  record  with 
the  bust  company.  Pp.  318-320. 

COUNSEL:  Kenneth  J.  MuUane  argued  the  cause  and 
filed  a brief  for  appellant. 

Albert  B.  Maginnes  argued  the  cause  for  the  Central 
Hanover  Bank  & Trust  Co.,  appellee.  With  him  on  the 
brief  was  J.  Quincy  Hunsicker,  3rd. 

James  N.  Vaughan  submitted  on  brief  for  Vaughan, 
appellee. 

Peter  Keber  and  C.  Alexander  Capron  filed  a brief  for  the 
New  York  State  Bankers  Association,  as  amicus  curiae, 
urging  affirmance. 

JUDGES:  Vinson,  Black,  Reed,  Frankfurter,  Jackson, 
Burton,  Clark,  Minton;  Douglas  took  no  part  in  the 
consideration  or  decision  of  this  case. 

OPINION  BY:  JACKSON 

OPINION 

[*307]  [**654]  [***869]  MR.  JUSTICE 

JACKSON  delivered  the  opinion  of  the  Court. 

This  controversy  questions  the  constitutional 
sufficiency  of  notice  to  [***870]  beneficiaries  on 
judicial  settlement  of  accounts  by  the  trustee  of  a 
common  trust  fund  established  under  the  New  York 
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BanJcing  Law.  The  New  York  Court  of  Appeals 
considered  and  oveiruled  objections  that  the  statutory 
notice  contravenes  requirements  of  the  Fourteenth 
Amendment  and  that  by  allowance  of  the  account 
beneficiaries  were  deprived  of  property  without  due 
process  of  law.  299  M.  Y.  697,  87  N.  E.  2d  73.  The  case  is 
here  on  appeal  under  28  U.  S.  C.  § 1257. 

Common  tnist  fund  legislation  is  addressed  to  a 
problem  appropriate  for  state  action.  Mounting 
overheads  have  made  administi'ation  of  small  trusts 
undesirable  to  corporate  tmstees.  In  order  that  donors 
and  testators  of  moderately  sized  tnrsts  may  not  be  denied 
the  service  of  coiporate  fiduciaries,  the  District  of 
Columbia  and  some  [*308]  thirty  states  other  than  New 
York  have  permitted  pooling  small  tmst  estates  into  one 
fund  for  investment  administration.  * The  income,  capital 
gains,  losses  and  expenses  of  the  collective  trust  are 
shared  by  the  constituent  trusts  in  proportion  to  their 
contribution.  By  this  plan,  diversification  of  risk  and 
economy  of  management  can  be  extended  to  those  whose 
capital  standing  alone  would  not  obtain  such  advantage. 

* Ala.  Code  Ann.,  1940,  Cum.  Supp.  1947,  tit. 
58,  §§  88  to  103,  as  amended.  Laws  1949,  Act 
262;  Ariz.  Code  Aim.,  1939,  Cum.  Supp.  1949,  §§ 
51-1101  to  51-1104;  Ark.  Stat  Ann.  1947,  §§ 
58-110  to  58-112;  Cal.  Bank.  Code  Ann., 
Deering,  1949,  § 1564;  Colo.  Stat.  Arm.,  1935, 
Cum.  Supp.  1947,  c.  18,  §§  173  to  178;  Coim. 
Gen.  Stat.  1949  Rev.,  § 5805;  Del.  Rev.  Code, 
1935,  § 4401,  as  amended.  Laws,  1943,  c.  171, 
Laws  1947,  c.  268;  (D.  C.)  63  Stat.  938;  Fla.  Stat; 
1941,  §§  655.29  to  655.34;  Ga.  Code  Ann.,  1937, 
Cum.  Supp.  1947,  §§  109-601  to  109-622;  Idaho 
Code  Ann.,  1949,  Cum.  Supp.  1949,  §§  68-701  to 
68-701  to  68-703;  111.  Rev,  Stat.,  1949,  c.  16  1/2, 
§§  57  to  63;  Lad.  Stat.  Ann,,  Bums,  1950,  §§ 
18-2009  to  18-2014;  Ky.  Rev.  Stat.,  1948,  § 
287.230-,  La.  Gen.  Stat.  Ann.,  1939,  § 9850.64; 
Md.  Ann.  Code  Gen.  Laws,  1939,  Cum.  Supp. 
1947,  art.  11,  § 62A;  Mass.  Ann.  Laws,  1933, 
Cum.  Supp.  1949,  c.  203A;  Mich.  Stat.  Ann., 
1943,  §§  23,1141  to  23,1153;  Minn.  Stat,  1945,  § 
48.84,  as  amended.  Laws  1947,  c.  234;  N.  J.  Stat. 
Ann.,  1939,  Cum.  Supp.  1949,  §§  17:9A-36  to 
17:9A-46;  N.  C,  Gen.  Stat,  1943,  §§  36M7  to 
36-52;  Ohio  Gen.  Code  Ann.  (Page,  1946)  §§  715 
to  720,  722;  Okla.  Stat,T941,  Cum.  Supp.  1949, 
til  60,  § 162;  Pa.  Stat.  Ann.,  1939,  Cum.  Supp. 


1949,  tit  7,  §§  819-1109  to  819-1 109d;  So.  Dak. 
Laws  1941,  c.  20;  Tex.  Rev.  Civ.  Stat  Ann., 
1939,  Cum.  Supp,  1949,  art.  7425b-48;  Vt  Stat, 
1947  Rev.,  § 8873;  Va.  Code  Ann.,  1950,  §§ 
6-569  to  6-576;  Wash.  Rev.  Stat.  Ann.,  Supp. 
1943,  §§  3388  to  3388-6;  W.,Va.  Code  Ann., 
1949,  § 4219(1)  et  seg.;  Wis.  Stat,  1947,  § 
223.055. 

Statutory  authorization  for  the  establishment  of  such 
common  trust  funds  is  provided  in  the  New  York  Banldng 
Law,  § 100-c  (c.  687,  L.  1937,  as  amended  by  c.  602,  L. 
1943  and  c.  158,  L.  1944),  Under  this  Act  a trust 
company  may,  with  approval  of  the  State  Banking  Board, 
establish  a common  fund  and,  within  prescribed  limits, 
[*309]  invest  therein  the  assets  of  an  unlimited  number 
of  estates,  trusts  or  other  funds  of  which  it  is  timstee. 
Each  participating  trust  shares  ratably  in  the  common 
fund,  but  exclusive  management  and  control  is  in  the  trust 
company  as  trustee,  and  neither  a fiduciary  nor  any 
beneficiary  of  a participating  trust  is  deemed  to  have 
ownership  in  any  particular  asset  or  investment  of  this 
common  fund.  The  trust  company  must  keep  fund  assets 
separate  from  its  own,  and  in  its  fiduciary  capacity  may 
not  deal  with  itself  [**655]  or  any  affiliate.  Provisions 
are  made  for  accountings  twelve  to  fifteen  months  after 
the  establishment  of  a fund  and  triennially  thereafter. 
The  decree  in  each  such  judicial  settlement  of  accounts  is 
made  binding  and  conclusive  as  to  any  matter  set  forth  in 
the  account  upon  everyone  having  any  interest  in  the 
common  fund  or  in  any  participating  estate,  trust  or  fund. 

In  January,  1946,  Central  Hanover  Bank  and  Trust 
Company  established  a common  trust  fund  in  accordance 
[***871]  with  these  provisions,  and  in  March,  1947,  it 
petitioned  the  Surrogate's  Court  for  settlement  of  its  first 
account  as  common  trustee.  Druing  the  accounting 
period  a total  of  113  trusts,  approximately  half  inter  vivos 
and  half  testamentary,  participated  in  the  common  trust 
fund,  the  gross  capital  of  which  was  nearly  three  million 
dollars.  The  record  does  not  show  the  number  or 
residence  of  the  beneficiaries,  but  they  were  many  and  it 
is  clear  that  some  of  them  were  not  residents  of  the  State 
of  New  York. 

The  only  notice  given  beneficiaries  of  this  specific 
application  was  by  publication  in  a local  newspaper  in 
strict  compliance  with  the  minimum  requirements  of  N. 
Y.  Banking  Law  § 100-c  (12):  [HNl]  "After  filing  such 
petition  [for  judicial  settlement  of  its  accormt]  the 
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petitioner  shall  cause  to  be  issued  by  the  court  in  which 
the  petition  is  filed  aud  shall  publish  not  less  than  once  in 
each  week  [*310]  for  four  successive  weeks  in  a 
newspaper  to  be  designated  by  the  court  a notice  or 
citation  addressed  generally  without  naming  them  to  all 
parties  interested  in  such  common  trust  fund  and  in  such 
estates,  busts  or  funds  mentioned  in  the  petition,  all  of 
which  may  be  described  in  the  notice  or  citation  only  in 
the  manner  set  forth  in  said  petition  and  without  setting 
forth  the  residence  of  any  such  decedent  or  donor  of  any 
such  estate,  trust  or  fund."  Thus  the  only  notice  required, 
and  the  only  one  given,  was  by  newspaper  publication 
setting  forth  merely  the  name  and  address  of  the  trust 
company,  the  name  and  the  date  of  establishment  of  the 
common  trust  fund,  and  a list  of  all  participating  estates, 
trusts  or  funds. 

At  the  time  the  first  investment  in  the  common  fund 
was  made  on  behalf  of  each  participating  estate,  however, 
the  trust  company,  pursuant  to  the  requirements  of  § 
100-c  (9),  had  notified  by  mail  each  person  of  full  age 
and  sound  mind  whose  name  and  address  were  then 
known  to  it  and  who  was  "entitled  to  share  in  the  income 
therefi-om  . . . [or]  . . . who  would  be  entitled  to  share  in 
the  principal  if  the  event  upon  which  such  estate,  bust  or 
fund  will  become  distributable  should  have  occurred  at 
the  time  of  sending  such  notice."  Included  in  the  notice 
was  a copy  of  those  provisions  of  the  Act  relating  to  the 
sending  of  the  notice  itself  and  to  the  judicial  settlement 
of  common  trust  fund  accounts. 

Upon  the  filing  of  the  petition  for  the  settlement  of 
accounts,  appellant  was,  by  order  of  the  court  pursuant  to 
§ 100-c  (12),  appointed  special  guardian  and  attorney  for 
all  persons  known  or  unknown  not  otherwise  appearing 
who  had  or  might  thereafter  have  any  interest  in  the 
income  of  the  common  trust  fund;  and  appellee  Vaughan 
was  appointed  to  represent  those  similarly  interested  in 
the  principal.  There  were  no  other  appearances  on  behalf 
of  any  one  interested  in  either  interest  or  principal. 

[*311]  Appellant  appeared  specially,  objecting  that 
notice  and  the  statutory  provisions  for  notice  to 
beneficiaries  were  inadequate  to  afford  due  process  under 
the  Fovrteenih  Amendment,  and  therefore  that  the  court 
was  without  jurisdiction  to  render  a final  and  binding 
decree.  Appellant’s  objections  were  entertained  and 
overruled,  the  Surrogate  holding  that  the  notice  required 
and  given  was  sufficient.  75  N.  Y.  S.  2d  397.  A final 
decree  accepting  the  accounts  has  been  entered,  affirmed 


by  the  Appellate  Division  of  the  Supreme  Court,  275 
App.  Diy.  769,  88  N.  Y.  S.  2d  907,  and  by  the  Court  of 
Appeals  of  the  State  of  New  York.  299  N.  Y.  697,  87  N. 
E.  2d  73. 

The  effect  of  tliis  decree,  as  held  below,  is  to  settle 
"aft  questions  respecting  [**656]  the  management  of  the 
common  fund."  We  understand  that  every  right  which 
beneficiaries  would  otherwise  have  against  the  trust 
company,  either  as  trustee  of  the  common  fund  or  as 
trustee  of  any  individual  trust,  for  improper  [***872] 
management  of  the  common  trust  fund  during  the  period 
covered  by  the  accounting  is  sealed  and  wholly 
terminated  by  the  decree.  See  Matter  of  Hoaglvnd,  194 
Misc.  803,  811-812,  74  N.  Y.  S.  2d  156,  164,  affd  272 
App.  Div.  1040,  74  N.  Y.  S.  2d  911,  affd  297  N.  Y.  920, 
79  N.  E.  2d  746-  Matter  of  Bank  of  New  York,  189  Misc. 
459,  470,  67  N.  Y.  S.  2d  444,  453\  Matter  of  Security 
Trust  Co.  of  Rochester,  id.  748,  760,  70  N.  Y.  S.  2d  260, 
271;  Matter  of  Continental  Bank  & Trust  Co.,  id.  795, 
797,  61  N.  Y.  S.  2d  806,  807-808.  ^ 

We  are  met  at  the  outset  with  a challenge  to  the 
power  of  the  State  - the  right  of  its  courts  to  adjudicate  at 
all  as  against  those  beneficiaries  who  reside  without  the 
State  of  New  York.  It  is  contended  that  the  proceeding  is 
one  in  personam  in  that  the  decree  affects  neither  title  to 
nor  possession  of  any  res,  but  adjudges  only  personal 
rights  of  the  beneficiaries  to  smcharge  their  trustee  for 
negligence  or  breach  of  trust.  Accordingly,  it  is  said, 
under  the  strict  doctrine  of  Pennoyer  v.  Neff,  95  U.S.  714, 
the  Surrogate  [*312]  is  without  jurisdiction  as  to 
nonresidents  upon  whom  personal  service  of  process  was 
not  made. 

Distinctions  between  actions  in  rem  and  those  in 
personam  are  ancient  and  originally  expressed  in 
procedural  temis  what  seems  really  to  have  been  a 
distinction  in  the  substantive  law  of  property  under  a 
system  quite  unlike  our  own.  Buckland  and  McNair, 
Roman  Law  and  Common  Law,  66;  Burdick,  Principles 
of  Romari  Law  and  Their  Relation  to  Modem  Law,  298. 
The  legal  recognition  and  rise  in  economic  importance  of 
incorporeal  or  intangible  forms  of  property  have  upset  the 
ancient  simplicity  of  propeify  law  and  the  clarity  of  its 
distinctions,  while  new  forms  of  proceedings  have 
confused  the  old  procedural  classification.  American 
courts  have  sometimes  classed  certain  actions  as  m rem 
because  personal  service  of  process  was  not  required,  and 
at  other  times  have  held  personal  service  of  process,  not 
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required  because  the  action  was  in  rem.  See  cases 
collected  in  Freeman  on  Judgments,  §§  1517  el  seq.  (5th 
ed.). 

[***LEdHRl]  [1]  [***LEdHR2]  [2]Judicial 

proceedings  to  settle  fiduciaiy  accounts  have  been 
sometimes  temed  in  rem,  or  more  indefinitely  quasi  in 
rem,  or  more  vaguely  still,  "in  the  nature  of  a proceeding 
in  remJ  It  is  not  readily  apparent  how  the  courts  of  New 
York  did  or  would  classify  the  present  proceeding,  which 
has  some  characteristics  and  is  wanting  in  some  features 
of  proceedings  both  in  rem  and  in  personam.  But  in  any 
event  we  think  that  the  requirements  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution  do  not  depend 
upon  a classification  for  which  the  standards  are  so 
elusive  and  confused  generally  and  which,  being 
primarily  for  state  courts  to  define,  may  and  do  vary  fiom 
state  to  state,  Without  disparaging  the  usefulness  of 
distinctions  between  actions  in  rem  and  those  in 
personam  in  many  branches  of  law,  or  on  other  issues,  or 
the  reasoning  which  underlies  them,  we  do  not  rest  the 
power  of  the  State  to  resort  to  constructive  service  in  this 
proceeding  [*313]  upon  how  its  courts  or  this  Court 
may  regard  this  historic  antithesis,  It  is  sufficient  to 
observe  that,  [EIN2]  whatever  the  technical  definition  of 
its  chosen  procedure,  the  interest  of  each  state  in 
providing  means  to  close  trusts  that  exist  by  the  grace  of 
its  laws  and  are  adininistered  under  the  supervision  of  its 
courts  is  so  insistent  and  rooted  in  custom  as  to  establish 
beyond  doubt  the  right  of  its  courts  to  deteimine  the 
interests  of  all  claimants,  resident  or  nonresident, 
provided  its  procedure  accords  full  opportunity  to  appear 
and  be  heard. 

[***LEdHR3]  [3]Quite  different  from  the  question 
of  a state's  power  to  discharge  trustees  is  that  of  the 
opportunity  it  must  give  beneficiaries  to  contest.  Many 
controversies  have  raged  about  the  cryptic  and  abstract 
words  [***873]  of  the  Due  Process  Clause  but  there  can 
be  no  doubt  that  at  a minimum  they  requfre  that 
deprivation  of  life,  liberty  or  property  by  adjudication  be 
preceded  by  notice  [**657]  and  opportunity  for  hearing 
appropriate  to  the  nature  of  the  case, 

[***LEdHR4]  [4]In  two  ways  this  proceeding  does 
or  may  deprive  beneficiaries  of  property.  It  may  cut  off 
their  rights  to  have  the  trustee  answer  for  negligent  or 
illegal  impairments  of  their  interests.  Also,  their  interests 
are  presumably  subject  to.  diminution  in  the  proceeding 
by  allowance  of  fees  and  expenses  to  one  who,  in  their 


names  but  without  then  knowledge,  may  conduct  a 
fruitless  or  uncompensatoiy  contest.  Certainly  the 
proceeding  is  one  in  which  they  may  be  deprived  of 
propeity  rights  and  hence  notice  and  hearing  must 
measure  up  to  the  standards  of  due  process. 

[***LEdHR5]  [5]Personal  seiwice  of  written  notice 
within  the  jurisdiction  is  the  classic  form  of  notice  always 
adequate  in  any  type  of  proceeding.  But  the  vital  interest 
of  the  State  in  bringing  any  issues  as  to  its  fiduciaries  to  a 
final  settlement  can  be  served  only  if  interests  or  claims 
of  individuals  who  are  outside  of  the  State  can  somehow 
be  determined.  A construction  of  the  Due  Process  Clause 
which  [*314]  would  place  impossible  or  impractical 
obstacles  in  the  way  could  not  be  justified. 

Against  this  interest  of  the  State  we  must  balance  the 
individual  interest  sought  to  be  protected  by  the 
Fourteenth  Amendment.  This  is  defined  by  our  holding 
that  "[HN3]  The  fundamental  requisite  of  due  process  of 
law  is  the  oppoifunity  to  be  heard."  Grannis  v.  Or  dean, 
234  U.S.  385,  394.  This  right  to  be  heard  has  little  reality 
or  worth  unless  one  is  informed  that  the  matter  is  pending 
and  can  choose  for  himself  whether  to  appear  or  default, 
acquiesce  or  contest. 

[***LEdHR6]  [6]The  Court  has  not  committed  itself  to 
any  fonnula  achieving  a balance  between  these  interests 
in  a particular  proceeding  or  deterrnining  when 
constructive  notice  may  be  utilized  or  what  test  it  must 
meet.  Personal  service  has  not  in  all  circumstances  been 
regarded  as  indispensable  to  the  process  due  to  residents, 
and  it  has  more  often  been  held  unnecessary  as  to 
nonresidents.  We  disturb  none  of  the  established  mles  on 
these  subjects.  No  decision  constitutes  a controlling  or 
even  a very  illuminating  precedent  for  the  case  before  us. 
But  a few  general  principles  stand  out  in  the  books. 

[***LEdHR7]  [7]  [***LEdHR8]  [8][HN4]  An 

elementary  and  fundamental  requirement  of  due  process 
in  any  proceeding  which  is  to  be  accorded  finality  is 
notice  reasonably  calculated,  under  all  the  circumstances, 
to  apprise  interested  parties  of  the  pendency  of  the  action 
and  afford  them  an  opportunity  to  present  their 
objections.  Milliken  v.  Meyer,  311  U.S.  457\Grannis  v. 
Ordean,  234  U.S.  385-J^riest  v.  Las  Vegas,  232  U.S. 
604'Jioner  y.  Holly,  176  U.S.  398. The  notice  must  be  of 
such  nature  as  reasonably  to  convey  the  required 
information,  Grannis  v.  Ordean,  supra,  and  it  must  afford 
a reasonable  time  for  those  interested  to  make  their 
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appearance.  Roller  v.  Holly,  supra,  and  cf.  Goodrich  v. 
Ferris,  214  U.S.  71.  But  if  with  due  regard  for  the 
practicalities  and  peculiarities  of  the  case  these  conditions 
[*315]  are  reasonably  met,  the  constitutional 

requirements  are  satisfied.  "The  criterion  is  not  the 
possibility  of  conceivable  injury  but  the  just  and 
reasonable  character  of  the  requii'ements,  having 
reference  to  the  subject  with  which  the  statute  deals." 
[***874]  American  Land  Co.  v.  Zeiss,  219  U.S.  47,  67\ 
and  see  Blinn  v.  Nelson,  222  U.S.  1,  7. 

[***LEdHR9]  [9]But  [HN5]  when  notice  is  a person’s 
due,  process  which  is  a mere  gesture  is  not  due  process. 
The  means  employed  must  be  such  as  one  desirous  of 
actually  informing  the  absentee  might  reasonably  adopt 
to  accomplish  it.  The  reasonableness  and  hence  the 
constitutional  validity  of  any  chosen  method  may  be 
defended  on  the  ground  that  it  is  in  itself  reasonably 
certain  to'  inform  those  affected,  compare  Hess  v. 
PoM’loski,  274  U.S.  352,  with  Wuchter  v.  Pizzutti,  276 
U.S.  13,  [**658]  or,  where  conditions  do  not  reasonably 
permit  such  notice,  that  the  fonn  chosen  is  not 
substantially  less  likely  to  bring  home  notice  than  other 
of  the  feasible  and  customary  substitutes. 

It  would  be  idle  to  pretend  that  publication  alone,  as 
prescribed  here,  is  a reliable  means  of  acquainting 
interested  parties  of  the  fact  that  their  rights  are  before  the 
courts.  It  is  not  an  accident  that  the  greater  number  of 
cases  reaching  this  Court  on  the  question  of  adequacy  of 
notice  have  been  concerned  with  actions  founded  on 
process  constructively  served  through  local  newspapers. 
Chance  alone  brings  to  the  attention  of  even  a local 
resident  an  advertisement  in  small  type  inserted  in  the 
back  pages  of  a newspaper,  and  if  he  makes  his  home 
outside  the  area  of  tlie  newspaper's  normal  circulation  the 
odds  that  the  infoimation  will  never  reach  him  are  large 
indeed.  The  chance  of  actual  notice  is  further  reduced 
when,  as  here,  the  notice  required  does  not  even  name 
those  whose  attention  it  is  supposed  to  attract,  and  does 
not  inform  acquaintances  who  might  call  it  to  attention. 
In  weighing  its  sufficiency  on  the  basis  of  equivalence 
with  actual  notice,  we  are  unable  to  regard  this  as  more 
than  a feint. 

[*316]  [***LEdHR10]  [10]Nor  is  publication  here 
reinforced  by  steps  Likely  to  attract  the  parties'  attention 
to  the  proceeding.  It  is  true  that  publication  traditionally 
has  been  acceptable  as  notification  supplemental  to  other 
action  which  in  itself  may  reasonably  be  expected  to 


convey  a warning.  The  ways  of  an  owner  with  tangible 
propeity  are  such  that  he  usually  airanges  means  to  learn 
of  any  direct  attack  upon  his  possessory  or  proprietary 
rights.  Hence,  libel  of  a ship,  attachment  of  a chattel  or 
entry  upon  real  estate  in  the  name  of  law  may  reasonably 
be  expected  to  come  promptly  to  the  owner's  attention. 
When  the  state  within  which  the  owner  has  located  such 
property  seizes  it  for  some  reason,  publication  or  posting 
affords  an  additional  measure  of  notification.  A state  may 
indulge  the  assumption  that  one  who  has  left  tangible 
property  in  the  state  either  has  abandoned  it,  in  which 
case  proceedings  against  it  deprive  him  of  nothing,  cf. 
Anderson  Notional  Bank  v.  Liicketi,  321  U.S.  233; 
Security  Savings  Bank  v.  California,  263  U.S.  282,  or  that 
he  has  left  some  caretaker  under  a duty  to  let  him  know 
that  it  is  being  jeopardized.  Ballard  v.  Hunter,  204  U.S. 
24 P,  Hilling  V.  Kcnv  Valley  R.  Co.,  130  U.S.  559.  As 
phrased  long  ago  by  Chief  Justice  Marshall  in  The  Mary, 
9 Cranch  126,  144,  "It  is  the  part  of  common  prudence 
for  all  those  who  have  any  interest  in  [a  thing],  to  guard 
that  interest  by  persons  who  are  in  a situation  to  protect 
it." 

In  the  case  before  us  there  is,  of  coui’se,  no 
abandonment.  On  the  other  hand  these  beneficiaries  do 
have  a resident  fiduciary  as  caretaker  of  their  interest  in 
this  property.  But  it  is  their  caretaker  who  in  the 
accounting  becomes  their  adversary.  Their  trustee  is 
released  from  giving  notice  of  jeopardy,  and  no  one  else 
is  expected  to  do  so.  Not  [***875]  even  the  special 
guardian  is  required  or  apparently  expected  to 
communicate  with  his  ward  and  client,  and,  of  course,  if 
such  a duty  were  merely  transferred  [*317]  firom  the 
trustee  to  the  guardian,  economy  would  not  be  served  and 
more  likely  the  cost  would  be  increased. 

This  Court  has  not  hesitated  to  approve  of  resort  to 
publication  as  a customary  substitute  in  another  class  of 
cases  where  it  is  not  reasonably  possible  or  practicable  to 
give  more  adequate  warning.  Thus  it  has  . been 
recognized  that,  in  the  case  of  persons  missing  or 
unknown,  employment  of  an  indirect  and  even  a probably 
futile  means  of  notification  is  all  that  the  situation  permits 
and  creates  no  constitutional  bar  to  a final  decree 
foreclosing  their  rights.  Cunnhis  v.  Reading  School 
Distiict,  198  U.S.  458\  Blinn  v.  Nelson,  222  U.S.  7; 
[**659]  and  see  Jacob  v.  Roberts,  223  U.S.  261. 

Those  beneficiaries  represented  by  appellant  whose 
interests  or  whereabouts  could  not  with  due  diligence  be 
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ascertained  come  clearly  within  this  categoiy.  As  to  them 
the  statutoiy  notice  is  sufficient.  Plowever  great  the  odds 
that  publication  will  never  reach  the  eyes  of  such 
unknown  parties,  it  is  not  in  the  typical  case  much  more 
likely  to  fail  than  any  of  the  choices  open  to  legislators 
endeavoring  to  prescribe  the  best  notice  practicable. 

Nor  do  we  consider  it  unreasonable  for  the  State  to 
dispense  with  more  certain  notice  to  those  beneficiaries 
whose  interests  are  either  conjectural  or  future  or, 
although  they  could  be  discovered  upon  investigation,  do 
not  in  due  course  of  business  come  to  knowledge  of  the 
common  trustee.  Whatever  searches  might  be  required  in 
another  situation  under  ordinaiy  standards  of  diligence,  in 
view  of  the  character  of  the  proceedings  and  the  nature  of 
the  interests  here  involved  we  think  them  unnecessary. 
We  recognize  the  practical  difficulties  and  costs  that 
would  be  attendant  on  frequent  investigations  into  the 
status  of  great  numbers  of  beneficiaries,  many  of  whose 
interests  in  the  common  fund  are  so  remote  as  to  be 
ephemeral;  and  we  have  no  doubt  that  such  impracticable 
and  extended  searches  are  not  required  in  the  [*318] 
name  of  due  process.  The  expense  of  keeping  informed 
from  day  to  day  of  substitutions  among  even  current 
income  beneficiaries  and  presumptive  remaindermen,  to 
say  nothing  of  the  far  greater  number  of  contingent 
beneficiaries,  would  impose  a severe  burden  on  the  plan, 
and  would  likely  dissipate  its  advantages.  These  are 
practical  matters  in  which  we  should  be  reluctant  to 
disturb  the  judgment  of  the  state  authorities. 

[***LEdHRl  lA]  [1  lAJAccordingly  we  overrule 
appellant's  constitutional  objections  to  published  notice 
insofar  as  they  are  urged  on  behalf  of  any  beneficiaries 
whose  interests  or  addresses  are  unknown  to  the  hustee. 

As  to  known  present  beneficiaries  of  known  place  of 
residence,  however,  notice  by  publication  stands  on  a 
different  footing.  Exceptions  in  the  name  of  necessity  do 
not  sweep  away  the  rule  that  within  the  hmits  of 
practicability  notice  must  be  such  as  is  reasonably 
calculated  to  reach  interested  parties.  [HN6]  Where  the 
names  and  post-office  addi'esses  of  those  affected  by  a 
proceeding  are  at  hand,  the  reasons  disappear  for  resort  to 
means  less  likely  than  the  mails  to  apprise  them  of  its 
pendency. 

The  trustee  has  on  its  books  the  names  and  addresses 
of  the  income  beneficiaries  represented  by  appellant,  and 
we  find  no  tenable  ground  for  dispensing  with  a serious 
effort  to  inform  them  personally  of  the  accounting,  at 


least  by  ordinary  mail  to  the  record  addresses.  Cf. 
Wuchter  v.  Pizziitti,  supra.  Certainly  sending  them  a copy 
of  the  statute  months  and  perhaps  years  in  advance  does 
not  answer  [***876]  this  purpose.  The  trustee 
periodically  remits  then  income  to  them,  and  we  think 
that  they  might  reasonably  expect  that  with  or  apart  from 
their  remittances  word  might  come  to  them  personally 
that  steps  were  being  taken  affecting  their  interests. 

[***LEdHR12]  [12]We  need  not  weigh  contentions 
that  a requirement  of  personal  service  of  citation  on  even 
the  large  number  of  known  resident  or  nom'esident 
beneficiaries  would,  by  [*319]  reasons  of  delay  if  not  of 
expense,  seriously  interfere  with  the  proper 
administration  of  the  fund.  Of  course  personal  service 
even  without  the  jmisdiction  of  the  issuing  authority 
serves  the  end  of  actual  and  personal  notice,  whatever 
power  of  compulsion  it  might  lack.  However,  no  such 
service  is  required  under  the  chcumstances.  This  type  of 
trust  presupposes  a large  niunber  of  small  interests.  The 
individual  interest  does  not  stand  alone  but  is  identical 
with  that  of  a class.  The  rights  of  each  in  the  integrity  of 
the  fund  and  the  fidelity  of  the  trustee  are  shared  by  many 
other  beneficiaries.  Therefore  notice  reasonably  certain  to 
reach  most  of  those  interested  in  objecting  is  likely  to 
safeguard  the  interests  of  all,  since  any  [**660] 
objection  sustained  would  inure  to  the  benefit  of  all.  We 
think  that  under  such  circumstances  reasonable  risks  that 
notice  might  not  actually  reach  eveiy  beneficiary  are 
justifiable.  "Now  and  then  an  extraordinary  case  may 
tom  up,  but  constitutional  law  like  other  mortal 
contrivances  has  to  take  some  chances,  and  in  the  great 
majority  of  instances  no  doubt  justice  will  be  done." 
Blinn  v.  Nelson,  supra,  7. 

The  statutoiy  notice  to  known  beneficiaries  is 
inadequate,  not  because  in  fact  it  fails  to  reach  everyone, 
but  because  under  the  circumstances  it  is  not  reasonably 
calculated  to  reach  those  who  could  easily  be  informed 
by  other  means  at  hand.  Elowever  it  may  have  been  in 
former  times,  the  mails  today  are  recognized  as  an 
efficient  and  inexpensive  means  of  communication. 
Moreover,  the  fact  that  the  trust  company  has  been  able 
to  give  mailed  notice  to  known  beneficiaries  at  the  time 
the  common  tmst  fund  was  established  is  persuasive  that 
postal  notification  at  the  time  of  accounting  would  not 
seriously  burden  the  plan. 

In  some  situations  the  law  requires  greater 
precautions  in  its  proceedings  than  the  business  world 
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accepts  for  its  own  purposes.  In  few,  if  any,  will  it  be 
satisfied  with  [*320]  less.  Certainly  it  is  instructive,  in 
determining  the  reasonableness  of  the  impersonal 
broadcast  notification  here  used,  to  ask  whether  it  would 
satisfy  a pnident  man  of  business,  counting  his  pennies 
but  finding  it  in  his  interest  to  convey  information  to 
many  persons  whose  names  and  addresses  are  in  his  files. 
We  are  not  satisfied  that  it  would.  Publication  may 
theoretically  be  available  for  all  the  world  to  see,  but  it  is 
too  much  in  our  day  to  suppose  that  each  or  any 
individual  beneficiary  does  or  could  examine  all  that  is 
published  to  see  if  something  may  be  tucked  away  in  it 
that  affects  his  property  interests.  We  have  before 
indicated  in  reference  to  notice  by  publication  that, 
"Great  caution  should  be  used  not  to  let  fiction  deny  the 
fair  play  that  can  be  secured  only  by  a pretty  close 
adhesion  to  fact."  McDonald  v.  Mabee,  243  U.S.  90,  91. 

[***LEdHRllB]  [llBjWe  hold  that  the  notice  of 
judicial  settlement  of  accounts  required  by  the  New  York 
Banicing  Law  § 100-c  (12)  is  incompatible  with  the 
requirements  of  the  Fourteenth  Amendment  as  a basis  for 
adjudication  depriving  known  persons  whose 
whereabouts  are  also  known  of  substantial  property 


rights.  Accordingly  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  [***877]  not 
inconsistent  with  this  opinion. 

Reversed. 

IVIR.  JUSTICE  DOUGLAS  took  no  part  in  the 
consideration  or  decision  of  this  case. 

DISSENT  BY:  BURTON 

DISSENT 

MR.  JUSTICE  BURTON,  dissenting. 

These  common  trusts  are  available  only  when  the 
instruments  creating  the  participating  busts  permit 
participation  in  the  common  fund.  Whether  or  not  further 
notice  to  beneficiaries  should  supplement  the  notice  and 
representation  here  provided  is  properly  within  the 
discretion  of  the  State.  The  Federal  Constitution  does  not 
require  it  here. 
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Criminal  Law  & Procedure  > Jin>enile  Offenders  > 
Sentencing  > General  Overvieyv 

[HNl]  A successful  prosecution  under  the  Federal 
Juvenile  Delinquency  Act  (FJDA),  18  U.S.C.S.  § 5031  et 
seq.,  results  m a civil  adjudication  of  status,  not  a 
criminal  conviction.  So  long  as  a juvenile  remains  within 
the  auspices  of  the  FJDA  for  sentencing,  he  or  she  is 
presumptively  capable  of  rehabilitation,  and  any  sentence 


imposed  by  a district  court  must  accord  with  this 
presumption. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Sentencing  > General  Oven>ie}v 
[HN2]  18  U.S.  C.S.  § 5032  provides  that  any  proceedings 
against  an  alleged  juvenile  delinquent  may  be  convened 
at  any  time  and  place  within  the  district,  in  chambers  or 
otherwise.  18  U.S.C.S.  § 5038(a)  fm-ther  provides  that 
throughout  and  upon  the  completion  of  the  juvenile 
delinquency  proceeding,  the  records  shall  be  safeguarded 
&om  disclosure  to  unauthorized  persons.  18  U.S.C.S.  .§ 
5038(a).  Information  about  the  juvenile  record  may  not 
be  released  when  the  request  for  information  is  related  to 
an  application  for  employment,  license,  bonding,  or  any 
civil  right  or  privilege,  except  for  in  limited 
circumstances  relating  to  court  proceedings,  treatment, 
law  enforcement  investigation,  or  national  security. 
Moreover,  the  statute  specifies  that  the  identity  and  image 
of  the  juvenile  may  not  be  disclosed  even  where 
proceedings  are  opened  or  documents  are  released: 
neither  the  name  nor  picture  of  any  juvenile  shall  be 
made  public  in  cormection  with  a juvenile  delinquency 
proceeding.  18  U.S.C.S.  § 5038(e). 

Criminal  Law  &.  Procedure  > Criminal  Offenses  > Sex 
Crimes  > Sexual  Assault  > Abuse  of  Children  > General 
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Over\>ie)V 

Criminal  Law  & Procedure  > Posiconviction 
Proceedings  > Sex  Offenders  > Registration 
[HN3]  The  Sex  Offender  Registration  and  Notification 
Act  (SORNA),  42  U.S.C.S.  § 16901  et  seq.,  establishes  a 
comprehensive  national  system  for  the  regish-ation  of 
those  offenders.  SORNA  defines  sex  offender  as  an 
individual  who  was  convicted  of  a sex  offense.  42 
U.S.C.S.  § 16911(1).  The  statute  also  specifies  that;  The 
term  convicted  or  a variant  thereof,  used  with  respect  to  a 
sex  offense,  includes  adjudicated  delinquent  as  a Juvenile 
for  that  offense,  but  only  if  the  offender  is  14  years  of  age 
or  older  at  the  time  of  the  offense  and  the  offense 
adjudicated  was  comparable  to  or  more  severe  than 
aggravated  sexual  abuse  (as  described  in  section  2241  of 
Title  18),  or  was  an  attempt  or  conspiracy  to  commit  such 
an  offense.  42  U.S.C.S.  § 16911(8).  Under  18  U.S.C.S.  § 
2241(c),  any  person  who  knowingly  engages  in  a sexual 
act  with  another  person  who  has  not  attained  the  age  of 
12  years  may  be  convicted  of  aggravated  sexual  abuse. 
Any  individual  convicted  of  violating  18  U.S.C.S.  § 2241 
is  classified  as  a Tier  HI  sex  offender  under  SORNA.  42 
U.S.C.S.  § 16911(4). 

Criminal  Law  & Procedure  > Posiconviction 
Proceedmgs  > Sex  Offenders  > Registration 
[HN4]  Under  the  comprehensive  national  registration 
system  of  the  Sex  Offender  Registration  and  Notification 
Act  (SORNA),  42  U.S.C.S.  § 16901  et  seq.,  sex  offenders 
must  register,  and  keep  the  registration  current,  in  each 
jurisdiction  where  the  offender  resides,  where  the 
offender  is  an  employee,  and  where  the  offender  is  a 
student.  42  U.S.C.S.  § 16913(a).  The  offender  must 
appear  in  person,  allow  the  jurisdiction  to  take  a current 
photograph,  and  verify  the  information  in  each  registry. 
42  U.S.C.S.  § 16916.  Each  jurisdiction  must  make  public 
the  contents  of  its  sex  offender  registry,  including  each 
registrant's  name,  address,  photograph,  criminal  history, 
and  status  of  parole,  probation,  or  supervised  release.  42 
uses  §§  16914(b),  16918(a).  Tier  m sex  offenders 
must  register  with  the  applicable  jurisdiction  every  3 
months.  The  registration  period  for  a Tier  III  offender  is 
for  life,  42  U.S.C.S.  § 16915(a)(3),  with  the  possibility  of 
a reduced  period  of  25  years  if  the  offender  maintains  a 
clean  record,  42  U.S.C.S  § 16915(b)(2)-(3). 

Constitutional  Lmv  > The  Judiciary  > Case  or 

Controversy  > Mootness  > General  Overview 

[HNS]  For  a case  or  controversy  to  be  justiciable  under 


U.S.  Const,  art.  Ill,  it  must  remain  extant  at  all  stages  of 
review,  not  merely  at  the  time  the  complaint  is  filed. 
Thmughout  the  htigation,  the  party  seeking  relief  must 
have  suffered,  or  be  thi'eatened  with,  an  actual  injury 
traceable  to  the  defendant  and  likely  to  be  redressed  by  a 
favorable  judicial  decision. 

Cotistiiuiional  Law  > The  Judiciary  > Case  or 
Controversy  > Mootness  > General  Overview 
Criminal  Law  & Procedure  > Appeals  > Procedures  > 
General  Overvietv 

[HN6]  In  criminal  cases,  a defendant  wishing  to  continue 
an  appeal  after  the  exphation  of  his  or  her  sentence  must 
suffer  some  continuing  injury  or  collateral  consequence 
sufficient  to  satisfy  U.S.  art.  HI. 

Criminal  Law  & Procedure  > Appeals  > Standards  of 
Review  > De  Novo  Revi(r>v  > Conclusio?is  of  Lmv 
[HN7]  An  appellate  court  reviews  a district  court's 
construction  or  interpretation  of  a statute  de  novo. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Sentencing  > General  Overview 

Criminal  Law  & Procedure  > Posiconviction 
Proceedings  > Sex  Offenders  > Registi-ation 
[HNS]  The  Federal  Juvenile  Delinquency  Act  (FJDA),  18 
U.S.C.S.  § 5031  et  seq.,  provides  that  unless  a juvenile 
who  is  taken  into  custody  is  prosecuted  as  an  adult 
neither  the  name  nor  picture  of  any  juvenile  shall  be 
made  public  in  connection  with  a juvenile  delinquency 
proceeding.  18  U.S.C.S.  § 5038(e).  The  FJDA  further 
provides  that  information  about  the  juvenile  record  may 
not  be  released  when  the  request  for  information  is 
related  to  an  application  for  employment,  license, 
bonding,  or  any  civil  right  or  privilege.  18  U.S.C.S.  § 
5038(a).  The  Sex  Offender  Registration  and  Notification 
Act  (SORNA),  42  U.S.C.S.  § 16901  et  seq.,  however, 
requires  that  a sex  offender  registry  include  the  name, 
address,  physical  description,  criminal  history  and  status 
of  parole,  probation,  or  supervised  release,  current 
photograph,  and  other  identifying  information.  42 
U.S.C.S.  § 16914.  SORNA  further  requires  that  each 
jurisdiction  shall  make  available  on  the  Internet,  in  a 
manner  that  is  readily  accessible  to  aU  jurisdictions  and  to 
the  public,  all  information  about  each  sex  offender  in  the 
registry.  42  U.S.C.S.  § 16918(a).  Because  it  is  clear  that 
the  government's  public  release  of  juvenile  records 
authorized  by  SORNA  would  have  been  prohibited  under 
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the  FIDA  prior  to  the  passage  of  SORNA,  the  two 
statutes  cofiSict. 

Goverrvjiejjis  > Legislation  > Inierpreiation 

[FIN9]  Where  two  statutes  conflict,  the  later-enacted, 

more  speciflc  provision  generally  governs. 

Criminal  Law  & Procedure  > Juvenile  Offenders  > 
Seniencmg  > General  Overvieyv 

Criminal  Laiv  & Procedure  > Postconviclion 
Proceedings  > Sex  Offenders  > Registration 
[HNIO]  The  Sex  Offender  Registration  and  Notification 
Act  (SORNA),  42  U.S.C.S.  § 16901  et  seq., 
unambiguously  duects  juveniles  over  the  age  of  14 
convicted  of.  certain  aggravated  sex  crimes  to  register, 
and  thus  carves  out  a nanuw  category  of  juvenile 
delinquents  who  must  disclose  their  juvenile  crimes  by 
registering  as  a sex  offender.  For  all  other  juvenile 
delinquents,  the  confidentiality  provisions  of  the  Federal 
Juvenile  Delinquency  Act,  18  U.S.C.S.  § 5031  et  seq., 
remain  in  force. 

Criminal  Law  & Procedure  > Appeals  > Standards  of 
Revie)v>  De  Novo  Review  > Conclusions  of  Law 
[EENll]  An  appellate  court  reviews  the  constitutionality 
of  a statute  de  novo. 

Constitutional  Laiv  > Equal  Protection  > Level  of 
Revieiv 

[HN12]  The  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  applies  strict  scrutiny  if  the  aggrieved  party 
is  a member  of  a protected  or  suspect  class,  or  otherwise 
suffers  the  unequal  burdening  of  a fundamental  right. 
Government  actions  that  do  not  involve  suspect 
classifications  will  be  upheld  if  they  are  rationally  related 
to  a legitimate  state  interest. 

Constitutional  Law  > Equal  Protection  > Scope  of 
Protection 

[HN13]  Age  is  not  a suspect  classification  under  the 
Eqtial  Protection  Clause. 

Constitutional  La^v  > Bill  of  Rights  > Fundamental 
Rights  > Criminal  Process  > Cruel  & Unusual 
Punishment 

[HN14]  The  Eighth  Amendment  mandates  that  excessive 


bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cniel  and  unusual  punishments  inflicted.  The 
amendment  prohibits  not  only  barbaric  punishments,  but 
also  sentences  that  are  disproportionate  to  the  crime 
committed.  The  bar  for  cruel  and  unusual  punishment  is 
high. 

Constitutional  Law  > Bill  of  Rights  > F imdamental 
Rights  > Procedural  Due  Process  > Self-Incrimination 
Privilege 

[HN15]  The  Fifth  Amendment  protects  a person  from 
being  compelled  in  any  ci-iminal  case  to  be  a witness 
against  himself.  U.S.  Const,  amend.  V.  This  protection 
extends  not  only  to  cruninal  proceedings,  but  any 
proceediug  in  which  the  answers  might  incriminate  the 
individual  in  a future  ci-uninai  proceeding.  The  Fifth 
Amendment  privilege  may  not  be  invoked  to  resist 
comphance  with  a regulatory  re^me  constructed’ td  effect 
the  State's  public  purposes  unrelated  to  the  enforcement 
of  its  criminal  laws. 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Self-Incrimination 
Privilege 

Criminal  Law  & Procedure  > Postconviction 
Proceedings  > Sex  Offenders  > Challenges 
[HN16]  The  registration  required  under  the  Sex  Offender 
Registration  and  Notification  Act,  42  U.S.C.S.  § 16901  et 
seq.,  does  not  subject  the  defendants  to  any  additional 
criminal  exposure  or  liability.  Rather,  it  requires  only  an 
acknowledgment  that  they  have  been  previously 
adjudicated  or  convicted  of  a crime.  The  Fifth 
Amendment  is  designed  to  protect  against  prospective 
incrimination.  Other  circuits  have'  also  rejected  Fifth 
Amendment  challenges  to  sex  offender  registration. 

Constitutional  Laiv  > Substantive  Due  Process  > Scope 
of  Protection 

[ENn]  The  Due  Process  Clause  protects  individual 
liberty  against  certain  government  actions  regardless  of 
the  fairness  of  the  procedures  used  to  implement  them.  In 
a substantive  due  process  analysis,  an  appellate  court 
must  first  consider  whether  the  statute  in  question 
abridges  a fundamental  right.  If  it  does,  the  statute  will  be 
subject  to  strict  scrutiny  and  is  invalidated  unless  it  is 
narrowly  tailored  to  serve  a compellmg  state  interest.  K 
not,  the  statute  need  only  bear  a reasonable  relation  to  a 
legitimate  state  interest  to  justify  the  action. 
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Coustitutional  Law  > Substantive  Due  Process  > Scope 
of  Protection 

[HN18]  The  fundamental  rights  protected  by  substantive 
due  process  are  those  personal  activities  and  decisions 
that  the  U.S.  Supreme  Court  has  identified  as  so  deeply 
rooted  in  history  and  haditions,  or  so  fundamental  to  the 
concept  of  constitutionally  ordered  libeity,  that  they  are 
protected  by  the  Fourteenth  Ainenciment.  Those  rights  are 
few,  and  include  the  right  to  maiTy,  to  have  children,  to 
direct  the  education  and  upbringing  of  one's  children,  to 
marital  privacy,  to  use  contraception,  to  bodily  integrity, 
to  abortion,  and  to  refuse  unwanted  lifesaving  medical 
treatment. 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > General  Ovendew 
[HN19]  An  appellate  court  analyzes  a procedural  due 
process  claim  in  two  steps.  The  first  asks  whether  there 
exists  a liberty  or  properly  interest  which  has  been 
interfered  with  by  the  State;  the  second  examines  whether 
the  procedures  attendant  upon  that  deprivation  were 
constitutionally  sufficient. 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
[HN20]  Adverse  publicity  or  harm  to  the  reputation  of 
sex  offenders  does  not  implicate  a liberty  interest  for  the 
purposes  of  due  process  analysis. 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
[HN21]  Constitutionally  protected  libeity  interests  can  be 
created  where  a law  sets  forth  substantive  predicates  to 
govern  official  decision  making  and  contains  explicitly 
mandatory  language  that  mandates  a particular  outcome. 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Rights  > Procedural  Due  Process  > Scope  of  Protection 
Criminal  Law  & Procedure  > Postconviction 
Proceedings  > Sex  Offenders  > Challenges 
[HN22]  Additional  process  is  only  necessary  where  it 
gives  a sex  offender  the  ability  to  prove  or  disprove  facts 
related  to  the  applicability  of  the  registmtion  requirement. 
In  other  words,  where  the  law's  requirements  turn  on  an 
offender's  conviction  alone--a  fact  that  a convicted 
offender  has  already  had  a procedurally  safeguarded 
opportunity  to  contest— no  additional  process  is  required 


for  due  process. 

Criminal  Law  & Procedure  > Appeals  > Reviewability  > 
Waiver  > General  Overview 

[HN23]  A party  has  waived  an  argument  where  it  fails  to 
raise  it  either  in  the  district  court  or  in  his  brief  on  appeal, 
and  mentioned  it  for  the  fust  time  at  oral  argument. 

Criminal  Law  & Procedure  > Appeals  > Procedures  > 
Briefs 

[HN24]  An  appellate  court  reviews  only  issues  that  are 
argued,  specifically  and  distinctly  in  a party's  opening 
brief 

COUNSEL;  Anthony  R.  Gallagher,  Federal  Defender, 
Mark  Wemer,  Deputy  Federal  Defender,  Michael 
Donahoe  and  Robert  Henry  Branom,  Jr.,  Assistant 
Federal  Public  Defenders,  The  Federal  Defenders  of 
Montana,  for  defendants-appellants  Juvenile  Males, 

Michael  VV.  Cotter,  United  States  Attorney,  Leif  M. 
Johnson  and  Marcia  Kay  Hurd,  Assistant  United  States 
Attorneys,  for  plaintiff-appellee  United  States  of 
America. 

JUDGES:  Before:  Kim  McLane  Wardlaw,  Ronald  M. 
Gould,  and  Jay  S.  Bybee,  Circuit  Judges.  Opinion  by 
Judge  Wardlaw. 

OPINION  BY:  Kim  McLane  Wardlaw 
OPINION 

[*1002]  WARDLAW,  Circuit  Judge;  ■ 

Three  juvenile  defendants,  each  of  whom  is  a 
member  of  an  Indian  Tribe  and  who  pleaded  true  to  a 
charge  of  aggi’avated  sexual  abuse  with  children,  appeal 
their  conditions  of  probation  or  supeiwision  requiring 
registration  under  the  Sex  Offender  Registration  [**2] 
and  Notification  Act  (SORNA),  42  U.S.C.  § 16901  etseq. 
Defendants  argue  that  SORNA's  registration  requirement 
contravenes  the  confidentiahty  provisions  of  the  Federal 
Juvenile  Delinquency  Act  (FJDA),  18  U.S.C.  § 5031  et 
seq.,  and  also  challenge  its  constitutionahty.  We  have 
Jurisdiction  pursuant  to  28  U.S.C.  § 1291  and  18  U.S.C.  § 
3742.  Because  we  conclude  that  Congress,  in  enacting 
SORNA,  intentionally  carved  out  a class  of  juveniles 
fi:om  the  FJDA's  confidentiality  provisicns,  and  that 
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SORNA's  registration  requirement  is  constitutionally 
sound,  we  affimi  the  district  courts'  imposition  of  the  sex 
offender  registration  conditions. 

I.  Background 

These  consolidated  appeals  - United  States  v. 
Juvenile  Male  (I.M.T.D.),  United  States  v.  Juvenile  Male 
(L.S.),  and  United  States  v.  Juvenile  Male  (M.M.R.)  — 
involve  juvenile  proceedings  against  three  Native 
Americans  who  pleaded  true  to  committing  aggravated 
sexual  abuse  with  children.  As  a condition  of  probation  or 
supervision,  each  was  required  to  register  as  a sex 
offender  pursuant  to  SOKNA, 

A.  Juvenile  Defendants 

1,I.M.T.D. 

I.M.T.D.,  an  enrolled  member  of  tire  Fort  Peck 
Tribes,  was  charged  with  committing  an  act  of  juvenile 
delinquency  pursuant  [**3]  to  18  US,C.  § 5031  et  seq. 
for  offenses  committed  in  July  2008.  I.M.T.D.  was  bora 
on  June  21,  1991  and  thus  was  seventeen  years  old  at  the 
time  of  the  offense  and  is  twenty  years  old  at  present.  If 

1. M.T.D.  had  been  an  adult  at  the  time  of  the  offense,  the 
charge  against  him  would  have  constituted  aggravated 
sexual  abuse  with  children  in  violation  of  18  U.S.C.  §§ 
1153(a)  and  2241(c). 

On  August  5,  2009,  I.M.T.D.  pleaded  true  to  the 
infomration  without  entering  into  a plea  agreement.  On 
August  25,  2009,  the  district  court  entered  a disposition 
sentencing  I.M.T.D.  to  a three-year  term  of  probation, 
subject  to  several  conditions.  As  special  conditions,  the 
district  court  ordered  I.M.T.D.  to  "comply  with  the 
requirements  of  the  Sex  Offender  Registration  and 
Notification  Act;"  "comply  with  Semial  Offender 
Registration  requmements  for  convicted  offenders  in  any 
state  in  which  [I.M.T.D.]  resides;"  and  "register  in  person 
as  a sex  offender  with  local/tribal/county  law 
enforcement  in  the  jurisdiction  in  which  [I.M.T.D.] 
resides,  is  employed,  and  is  a student." 

2.  L.L.S. 

L.L.S.,  an  enrolled  member  of  the  Northern 
Cheyenne  Tribe,  was  charged  with  committing  an  act  of 
juvenile  delinquency  pursuant  [**4]  to  U.S.C.  § 5031 
et  seq.  for  offenses  committed  in  approximately  January 
or  February  2005  and  September  2007.  L.L.S.  was  bom 


on  January  19,  1991  and  thus  was  between  thirteen 
[*1003]  and  sixteen  years  old  at  the  time  of  the  offenses 
and  is  twenty  years  old  at  present.  Like  I.M.T.D.,  if 
L.L.S.  had  been  an  adult  at  the  time  of  the  offenses,  the 
charge  against  him  would  have  constituted  aggravated 
sexual  abuse  with  children  in  violation  of  18  U.S.C.  §§ 
1153(a)  and.2241(c). 

On  April  30,  2009,  L.L.S.  pleaded  true  to  the 
information  pursuant  to  a plea  agi'eement.  The  plea 
agreement  states  that  "by  pleading  true  pui-suant  to  this 
agreement  [L.L.S,]  is  waiving  all  the  rights  set  forth  in  . . 

. paragraph  [nine],"  however,  paragraph  nine  does  not 
mention  sex  offender  regisriation  or  any  condition  of 
supeiwision.  Separately,  the  plea  agreement  states  that 
L.L.S.  "has  been  advised  and  understands,  that  under  the 
Sex  Offender  Registration  and  Notification  Act,  a federal 
law,  the  defendant  must  register  and  keep  the  registration 
current." 

At  the  June  19,  2009  sentencing  hearing,  L.L.S. 's 
counsel  noted  that  the  question  of  "whether  or  not  a 
juvenile  should  be  required  to  register  underneath  . , . 
SORNA"  [**5]  was  unresolved  and  pending  before  the 
Ninth  Circuit.  The  district  judge  stated  that  "the  issue 
that's  before  [the  Ninth  Circuit]  is  whether  you  can 
require  a juvenile  to  register  under  SORNA  at  all  ...  . 
And  that  issue,  as  far  as  I'm  concerned,  is  preseiwed  by 
you." 

On  June  22,  2009,  the  district  court  sentenced  L.L.S. 
to  official  detention  for  three  years,  recommending  that 
L.L.S.  be  placed  in  a therapeutic  environment  for 
youthful  offenders,  and  ordered  two  years  of  juvenile 
delinquent  supervision  following  his  release  fi:om 
detention,  subject  to  a number  of  special  conditions.  As 
special  conditions,  the  district  court  ordered  L.L.S.  to 
"comply  with  the  requirements  of  the  Sex  Offender 
Registration  and  Notification  Act"  and  "register  in  person 
as  a sex  offender  with  local/tribal/county  law 
enforcement  in  the  jurisdiction  in  which  [L.L.S.]  resides, 
is  employed,  and  is  a student. " 

3.  M.M.R. 

M.M.R.,  a member  of  an  Indian  Tribe,  was  charged 
with  committing  acts  of  juvenile  dehnquency  pursuant  to 
18  U.S.C.  § 5031  et  seq.  for  offenses  committed  on 
November  13,  2008  on  the  Rocky  Boy's  Indian 
Reservation.  M.M.R.  was  bom  on  September  17,  1994 
and  thus  was  fourteen  years  old  at  the  time  of  [**6]  the 
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offense  and  is  seventeen  years  old  at  present.  As  with 
I.M.T.D.  and  L.L.S.,  if  M.M.R.  had  been  an  adult  at  the 
time  of  the  offenses,  the  charge  against  him  would  have 
constituted  aggi'avated  sexual  abuse  with  children  in 
violation  of  J8  U.S.C.  §§  lJ53(a)  and  2241(c). 

On  August  27,  2009,  M.M.R.  pleaded  true  to  the 
information  without  entering  into  a plea  agreement.  At 
the  September  18,  2009  sentencing  hearing,  M.M.R. 's 
counsel  objected  to  the  imposition  of  SORNA's 
registration  requirements  on  M.M.R.  The  distiict  court 
agi'eed  to  withhold  entry  of  a final  order  pending  its 
review  of  supplemental  briefing  on  the  SORNA  issue. 
Both  the  government  and  M.M.R.  filed  supplementary 
memoranda  in  which  M.M.R.  argued  "that  he  should  not 
have  to  register  under  SORNA's  sex  offender  regishation 
requirements  because  M.M.R.  is  a Juvenile  and  his 
registration  would  be  anathema  to  the  fundamental 
purpose  of  the  FJDA." 

On  September  28,  2009,  the  district  court  entered  a 
disposition  sentencing  M.M.R.  to  hvo  years  of  official 
detention,  recommending  that  M.M.R.  be  placed  in  a 
therapeutic  environment  for  youthful  offenders.  The 
district. comi  ordered  M.M.R.  to  enter  juvenile  delinquent 
supervision  following  [**7]  his  release  from  detention 
until  September  17,  2012,  his  eighteenth  [*1004] 
birthday,  subject  to  a number  of  special  conditions.  As 
special  conditions,  the  district  court  ordered  M.M.R.  to 
"comply  with  Sexual  Offender  Registration  requuements 
for  convicted  offenders  in  any  state  in  which  [M.M.R.] 
resides"  and  "register  in  person  as  a sex  offender  with 
local/tribal/county  law  enforcement  in  the  jurisdiction  in 
which  p/I.M.R.j  resides,  is  employed,  and  is  a student." 

B.  The  Federal  Juvenile  Delinquency  Act  ("FJDA") 

The  FJDA,  J8  U.S.C.  § 5031  et  seq.,  "governs  the 
detention  and  disposition  of  juveniles  charged  with 
delinquency."  United  States  v.  Three  Juveniles,  61  F.3d 
86,  87  (1st  Cir.  1995).  First  enacted  in  1938,  the  FJDA 
was  intended  '"to  provide  for  the  care  and  heatment  of 
juvenile  delinquents,"'  id.  at  88  (quoting  H.R.  Rep.  No. 
75-2617,  at  1 (1938)),  in  recognition  of  significant 
differences  between  juvenile  delinquents  and  adult 
offenders.  As  Congress  later  noted  in  a committee  report 
on  proposed  amendments  to  the  FJDA,  "[o]ur  objective 
must  be  ...  to  minimize  the  youngster's  penetration  into 
all  negative  labeling,  institutional  processes  ....  [a]t  each 
critical  step,  we  should  exhaust  [**8]  the  less  rejecting, 
the  less  stigmatizing  recourses  before  taking  the  next 


expulsive  step."  S.  Rep.  No.  93-1011,  at  24  (1974) 
(internal  quotation  marks  omitted). 

We  have  concluded  that  "'the  purpose  of  the  FJDA  is 
to  enhance  the,  juvenile  system  by  removing  juveniles 
from  the  ordinary  criminal  justice  system  and  by 
providing  a separate  system  of  "treatment"  for  them.'" 
United  States  v.  Juvenile,  347  F.3d  778,  785  (9th  Cir. 
2003)  (quoting  United  States  v.  FrasqviUo-Zomosa,  626 
F.2d  99,  101  (9th  Cir.  1980)).  These  safeguards  are 
necessary  "in  order  to  avoid  the  stigma  of  a prior  criminal 
conviction  and  to  encourage  treatment  and 
rehabilitation."  United  States  v.  Doe,  94  F.3d  532,  536 
(9th  Cir.  1996)  (internal  quotation  marks  omitted). 
Thus[HNl]  a '"successful  prosecution  under  the  Act 
results  in  a civil  adjudication  of  status,  not  a criminal 
conviction.'"  Juvenile,  347  F.3d  at  785  (quoting  United 
States  V.  Doe,  53  F.3d  1081,  1083  (9th  Cir.  1995)).  "[S]o 
long  as  a juvenile  remains  within  the  auspices  of  the 
FJDA  for  sentencing,  he  or  she  is  presumptively  capable 
of  rehabilitation,  and  any  sentence  imposed  by  a district 
court  must  accord  with  this  presumption."  Id. 

The  FJDA  includes  a number  [**9]  of  provisions  to 
ensure  that  information  about  juvenile  delinquency 
proceedings  remains  safeguarded.[HN2]  18  U.S.C.  § 
5032  provides  that  "any  proceedings  against"  an  alleged 
juvenile  delinquent  "may  be  convened  at  any  time  and 
place  within  the  disfiict,  in  chambers  or  otherwise."  18 
U.S.C.  § 5038(a)  further  provides  that  "[throughout  and 
upon  the  completion  of  the  juvenile  delinquency 
proceeding,  the  records  shall  be  safeguarded  from 
disclosure  to  unauthorized  persons."  18  U.S.C.  § 5038(a). 
"Pjnfoimation  about  • the  juvenile  record  may  not  be 
released  when  the  request  for  information  is  related  to  an 
application  for  employment,  license,  bonding,  or  any  civil 
right  or  privilege,"  except  for  in  limited  circumstances 
relating  to  court  proceedings,  treatment,  law  enforcement 
investigation,  or  national  secuinty.  Id.  Moreover,  the 
statute  specifies  that  the  identity  and  image  of  the 
juvenile  may  not  be  disclosed  even  where  proceedings 
are  opened  or  documents  are  released:  "neither  the  name 
nor  picture  of  any  juvenile  shall  be  made  public  in 
connection  with  a juvenile  delinquency  proceeding."  18 
U.S.C.  § 5038(e). 

C.  The  Sex  Offender  Registration  and  Notification  Act 
("SORNA") 

On  July  27,  2006,  Congress  [**10]  enacted  the 
Adam  Walsh  Child  Protection  and  Safety  [*1005]  Act, 
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42  U.S.C.  § 16901  et  seq.,  which  includes  the  Sex 
Offender  Registration  and  Notification  Act  ("SORNA"). 
Congress  enacted  SORNA  "[i]n  order  to  protect  the 
public  from  sex  offenders  and  offenders  against  children, 
and  in  response  to  the  vicious  attacks  by  violent 
predators."  42  U.S.C.  § MFOi. [HN3]  SORNA  thus 
"establishes  a comprehensive  national  system  for  the 
registration  of  those  offenders."  Id. 

SORNA  defines  "sex  offender"  as  "an  individual 
who  was  convicted  of  a sex  offense."  42  U.S.C.  § 
16911(1).  The  statute  also  specifies  that: 

The  term  "convicted"  or  a variant 
thereof,  used  with  respect  to  a sex  offense, 
includes  adjudicated  delinquent  as  a 
jiivenile  for  that  offense,  but  only  if  the 
offender  is  14  years  of  age  or  older  at  the 
time  of  the  offense  and  the  offense 
adjudicated  was  comparable  to  or  more 
severe  than  aggravated  sexual  abuse  (as 
described  in  section  2241  of  Title  18),  or 
was  an  attempt  or  conspiracy  to  commit 
such  an  offense. 

42  U.S.C.  § 16911(8)  (emphasis  added).  Under  18  U.S.C. 
§ 2241(c),  any  person  who  "knowingly  engages  in  a 
sexual  act  with  another  person  who  has  not  attained  the 
age  of  12  years"  may  be  convicted  of  [**11]  aggravated 
sexual  abuse.  Id.  Any  individual  convicted  of  violating  18 
U.S.C.  § 2241  is  classified  as  a "Tier  HI  sex  offender" 
under  SORNA.  42  U.S.C.  § 16911(4).^ 

1 All  three  defendants  were  over  the  age  of  14 
when  the  alleged  offenses  occurred,  and  each 
pleaded  true  to  the  information  for  committing  an 
act  of  juvenile  delinquency  for  what  would  have 
been  a violation  of  18  U.S.C.  § 2241.  Under  the 
specific  terms  of  SORNA,  they  thus  qualify  as 
"Tier  III"  sex  offenders. 

[HN4]  Under  SORNA 's  comprehensive  national 
registration  system,  sex  offenders  must  "register,  and 
keep  the  registration  current,  in  each  jurisdiction  where 
the  offender  resides,  where  the  offender  is  an  employee, 
and  where  the  offender  is  a student."  42  U.S.C.  § 
16913(a).  The  offender  must  "appear  in  person,  allow  the 
jurisdiction  to  take  a current  photograph,  and  verify  the 
information  in  each  registry;^"  42  U.S.C.  § 16916.  Each 
jurisdiction  must  make  public  the  contents  of  its  sex 


offender  registry,  including  each  registrant's  name, 
address,  photograph,  criminal  history,  and  status  of 
parole,  probation,  or  supervised  release.  42  U.S.C.  §§ 
16914(b),  16918(a).  Tier  III  sex  offenders  must  register 
with  the  applicable  jurisdiction  [**12]  every  3 months. 
Id.  The  regisbation  period  for  a Tier  III  offender  is  for 
life,  42  U.S.C.  § 16915(a)(3),  with  the  possibility  of  a 
reduced  period  of  25  years  if  the  offender  maintains  a 
clean  record,  42  U.S.C.  § 16915(b)(2)-(3). 

II.  Mootness 

[HN5]  For  a case  or  controversy  to  be  jirsticiable 
under  Article  III,  it  must  remain  "extant  at  all  stages  of 
review,  not  merely  at  the  time  the  complaint  is  filed." 
Arizonans  for  Official  English  v.  Arizona,  520  U.S.  43, 
67.  117  S.  Ct.  1055,  137  L.  Ed.  2d  170  (1997)  (internal 
quotation  marks  omitted).  "[T]hroughout  the  litigation," 
the  party  seeking  relief  "’must  have  suffered,  or  be 
threatened  with,  an  actual  injrriy  fiaceable  to  the 
defendant  and  likely  to  be  redressed  by  a favorable 
judicial  decision.'"  Spencer  v.  Kemna,  523  U.S.  1,  7,  118 
S.  Ct.  978,  140  L.  Ed.  2d  43  (1998)  (quoting  Lewis  v. 
Cont'l  Bank  Corp.,  494  U.S.  472,  4 77,  110  S.  Ct.  1249. 
108  L.  Ed.  2d  400  (1990))? 

2 The  Supreme  Court  has  recognized  "numerous 
exceptions  to  mootness."  Gator.com  Corp.  v.  L.L. 
Bean.  Inc.,  398  F.3d  1125,  1141  (9th  Cir.  2005) 
(en  banc)  (W.  Fletcher,  J.,  dissenting).  These 
exceptions  include  cases  involving  a party  that 
voluntaiily  ceases  the  offending  conduct,  but 
remains  "free  to  return  to  his  old  ways,"  United 
States  V,  W.T.  Grant  Co..  345  US.  629,  632,  73  S. 
Ct.  894,  97  L.  Ed.  1303  (1953),  wrongs  [**13] 
that  are  "capable  of  repetition,  yet  evading 
review,"  Moore  v.  Ogilvie,  394  U.S.  814,  816,  89 
S Ct.  1493,  23  L.  Ed.  2d  1 (1969)  (internal 
quotation  marks  omitted),  and  class  action  suits 
where  the  named  plaintiffs  case  is  moot,  Sosna  v. 
Iowa,  419  U.S.  393,  399-401,  95  S.  Ct.  553,  42  L. 
Ed.  2d  532  (1975).  Because  we  conclude  that  the 
consolidated  appeals  before  us  are  not  moot,  we 
need  not  analyze  any  of  these  exceptions. 

[*1006]  In  United  States  v.  Jitvenile  Male  (Jicvenile 
Male  II),  131  S.  Ct.  2860,  180  L.  Ed.  2d  811  (2011), 
vacating  590  F.3d  924  (9th  Cir.  2010),  the  Supreme 
Court  found  that  an  appeal  of  a similar  sex  offender 
registration  condition  was  moot  because  the  order  of 
juvenile  supervision  imposing  the  condition  had  expired 
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prior  to  the  Ninth  Circuit's  decision.^  Id.  at  2864.  The 
defendant  \n  Juvenile  M?/e // pleaded  true  to  charges  that 
he  engaged  in  sexual  acts  that,  if  he  had  been  an  adult, 
would  have  constituted  aggravated  sexual  assault.  Id.  at 
2862  (citing  18  U.S.C.  §§  1153(a),  2241(c)).  The 
defendant  was  sentenced. to  official  detention  followed  by 
a period  of  juvenile  supei-vision,  with  the  condition  that 
he  register  as  a sex  offender,  until  his  twenty-first 
birthday.  Id.  Defendant  challenged  the  registration 
condition,  but  while ' his  appeal  was  pending  before 
[**14]  us,  he  turned  twenty-one  and  the  supemsion  order 
requiring  him  to  register  as  a sex  offender  expked.  Id.  at 

2863.  The  Supreme  Court  found  that  the  expiration  of  the 
order  rendered  the  appeal  moot,  because  the  defendant 
was  "no  longer  subject  to  the  sex-offender-registration 
condition  that  he  sought  to  challenge  on  appeal."  Id.  at 

2864. 

3 The  Ninth  Circuit's  vacated  opinion  in  United 
States  V.  Juvenile  Male.  590  F.3d  924,  addressed 
the  retroactive  application  of  SORNA's 
registration  requirement  to  persons  adjudicated 
delinquent  before  SORNA  was  enacted  by  virtue 
of  the  Attorney  General's  promulgation  of  28 
C.F.R.  § 72.3  pursuant  to  Congress's  delegation  of 
authority  in  42  U.S.C.  § 16913(d). 

[HN6]  In  criminal  cases,  a defendant  wishing  to 
continue  an  appeal  after  the  expiration  of  his  or  her 
sentence  must  suffer  some  "continuing  injury"  or 
"collateral  consequence"  sufficient  to  satisfy  Article  IH. 
See  Spencer,  523  U.S.  at  7-8.  Accordingly,  to  determine 
whether  there  was  an  ongoing  "collateral  consequence," 
the  Court,  in  United  States  v.  Juvenile  Male  (Juvenile 
Male  1),  130  S.  Ct.  2518.  177  L.  Ed.  2d  64  (2010),  had 
certified  a question  to  the  Montana  Supreme  Court, 
inquiring  whether 

[Rjespondent's  duty  to  remain  [**15] 
registered  as  a sex  offender  under 
Montana  law  [was]  contingent  upon  the 
validity  of  the  conditions  of  his 
now-expired  federal  juvenile-supervision 
order  that  required  him  to  register  as  a sex 
offender,  or  is  the  duty  an  independent 
requirement  of  Montana  law  that  is 
unaffected  by  the  validity  or  invalidity  of 
the  federal  juvenile-supervision 
conditions? 


Id.  at  2519-20  (citations  omitted).  The  Montana  Supreme 
Court  responded  that  the  "state  law  duty  to  remain 
registered  as  a sex  offender  is  not  contingent  upon  the 
validity  of  the  conditions  of  his  federal  supervision  order, 
but  is  an  independent  requirement  of  Montana  law." 
Juvenile  Male  II,  131  S.  Ct.  at  2863  (internal  quotation 
marks  omitted).  The  U.S.  Supreme  Court  then  concluded, 
on  the  ground  that  any  decision  an  appellate  court  could 
make  would  have  no  effect,  not  even  on  the  state 
•registration  requirement,  that  the  "Ninth  Circuit  lacked 
the  authority  under  Article  III  to  decide  this  case  on  the 
merits."  Id.  at  2865. 

The  government  argues  that  the  three  consolidated 
cases  under  review  here  [*1007]  are  similarly  moot 
because  the  defendants  "are  required  to  register 
independently  under  Montana  state  law  regardless  of  any 
decision  by  this  [**16]  Court  addi'essing  their  SORNA 
obhgations  under  federal  law."  We  disagree.  First,  each 
of  the  juvenile  defendants  in  this  case  is  cuirently  subject 
to  an  unexpired  condition  of  his  release  or  supervision 
requiring  sex  offender  registration  under  SORNA. 
Indeed,  the  conditions  requiring  registration  will  remain 
in  effect  until  August  23,  2012  for  I.M.T.D.,  September 
17,  2012  for  M.M.R.,  and  March  2014  for  L.L.S.  Second, 
in  addition  to  those  conditions,  all  three  defendants-  are 
subject  to  SORNA's  independent  registration  requirement 
for  a period  of  at  least  twenty-five  years,  if  not  for  the 
duration  of  their  life,  because  of  their  status  as  Tier  III 
sex  offenders.  42  U.S.C.  § 16915(a)(3),  (b)(2)-(3).  This 
federal  requirement  that  the  defendants  register  as  sex 
offenders  is  independent  from  any  requirement  under 
state  law.  Because  this  federal  requirement  remains  in 
effect,  whether  defendants  are  properly  subject  to 
SORNA's  registration  requirement  remains  a live 
controversy  for  us  to  adjudicate,  and  these  consolidated 
appeals  thus  are  not  moot. 

In  Juvenile  Male  II,  the  Supreme  Court  considered 
and  rejected  the  argument  that  the  appeal  in  that  case 
'"cannot  be  considered  moot  in  any  practical  [**17] 
sense'  because  . . . respondent  may  have  'an  independent 
duty  to  register  as  a sex  offender'  under  SORNA  itself." 
131  S.  Ct.  at  2864-65.  The  Supreme  Court  held  that 
because  the  defendant  had  only  challenged  the  validity  of 
the  special  conditions  of  supervision,  any  broader 
question  related  to  SORNA's  requirement  was  not  at 
issue.  Id.  at  2865.  The  Court  did  acknowledge  that  the 
independent,  continuing  obligation  imder  SORNA,  in 
another  case,  "might  provide  grounds  for  a 
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pre-enforcement  challenge  to  SORNA's  registration 
requirements."  Id.  The  instant  consolidated  appeal  is 
precisely  such  a case,  as  each  defendant  objects  both 
specifically  to  the  special  condition  requiiing  registration 
and  generally  to  the  constitutionality  of  SORNA  as 
applied  to  juveniles,  and  therefore  is  not  moot. 

in.  Conflict  Between  FJDA  and  SORNA 

We  next  consider  whether  the  SORNA  registration 
requirement  imposed  by  the  disbict  court  contravenes  the 
confidentiality  provisions  of  the  FJDA.  [HN7]  We  review 
a district  court's  constraction  or  interpretation  of  a statute 
de  novo.  See  Beeman  v.  TDI  Managed  Care  Se7~vs.  449 
F.Sd  1035,  1038  (9lh  Cir.  2006);  United  States  v. 
Cabaccang,  332  F.3d  622,  624-25  (9th  Cir.  2003)  (en 
[**18]  banc). 

The  government  argues  that  SORNA  and  the  FJDA 
do  not  conflict  because  they  each  operate  on  different 
classes  of  individuals  and  agencies.  Specifically,  it 
contends  that  the  FJDA's  confidentiahty  provisions 
restrict  disclosure  of  the  records  of  juvenile  proceedings 
by  employees  of  the  court  or  any  government  agency,  18 
U.S.C.  § 5038(c),  while  SORNA's  reporting  requirements 
operate  directly  on  the  juvenile  himself  We  disagree  with 
that  characterization,  and  find  that  several  provisions  of 
the  two  statutes  conflict  because  SORNA's  registration 
provision  makes  pubhc  information  that  would  otherwise 
remain  confidential  under  the  FJDA. 

[HN8]  The  FJDA  provides  that  "[ujnless  a juvenile 
who  is  taken  into  custody  is  prosecuted  as  an  adult 
neither  the  na?ne  nor  picture  of  any  juvenile  shall  be 
made  public  in  connection  with  a juvenile  delinquency 
proceeding."  18  U.S.C.  § 5038(e)  (emphasis  added).  The 
FJDA  further  provides  that  "information  about  the 
juvenile  record  may  not  be  released  when  .the  request  for 
information  is  related  to  an  [*1008]  application  for 
employment,  license,  bonding,  or  any  civil  right  or 
privilege."  18  U.S.C.  § 5038(a).  SORNA,  however, 
requires  that  a sex  offender  registry  include  [**19]  the 
name,  address,  physical  description,  criminal  history  and 
status  of  parole,  probation,  or  supervised  release,  current 
photograph,  and  other  identifying  information.  42  U.S.C. 
§ 16914.  SORNA  further  requhes  that  "each  jurisdiction 
shall  make  available  on  the  Internet,  in  a manner  that  is 
readily  accessible  to  all  jurisdictions  and  to  the  public,  aU 
information  about  each  sex  offender  in  the  registry."  42 
U.S.C.  § 16918(a).  Because  it  is  clear  that  the 
government's  pubhc  release  of  juvenile  records 


authorized  by  SORNA  would  have  been  prohibited  under 
the  FJDA  prior  to  the  passage  of  SORNA,  we  find  that 
the  two  statutes  conflict. 

[HN9]  Where  two  statutes  conflict,  the  later-enacted, 
more  specific  provision  generally  governs.  See  Acosta  v. 
Gonzales,  439  F.3d  550,  555  (9th  Cir.  2006) 

("[Cjonflicting  statutes  should  be  interpreted  so  as  to  give 
effect  to  each  but  to  allow  a later  enacted,  more  specific 
statute  to  amend  an-  earlier,  more  general  statute." 
(internal  quotation  marks  omitted)),  abrogated  on  other 
groimds  by  Garfias-Rodriguez  v.  Holder,  649  F.3d  942, 
948  (9th  Cir.  207J;.[HN10]  SORNA  unambiguously 
directs  juveniles  over  the  age  of  14  convicted  of  certain 
aggravated  sex  crimes  to  register,  [**20]  and  thus  carves 
out  a narrow  category  of  juvenile  delinquents  who  must 
disclose  then  juvenile  crimes  by  registering  as  a sex 
offender.  For  all  other  juvenile  delinquents,  the  FJDA's 
confidentiahty  provisions  remain  in  force. 

The  relationship  between  SORNA  and  the  FJDA  is 
further  clarified  by  Congress's  clearly  stated  mtent  to 
limit  confidentiality  in  the  case  of  certain  juvenile  sex 
offenders.  See  H.R  Rep.  109-218,  pt.  1,  at  25  (2005) 
("While  the  Committee  recognizes  that  States  typically 
protect  the  identity  of  a juvenile  who  commits  criminal 
acts,  in  the  case  of  sexual  offenses,  the  balance  needs  to 
change;  no  longer  should  the  rights  of  the  juvenile 
offender  outweigh  the  rights  of  the  community  and 
victims  to  be  free  firom  additional  sexual  crimes  .... 
H.R.  3132  strikes  the  balance  in  favor  of  protecting 
victims,  rather  than  protecting  the  identity  of  juvenile  sex 
offenders.");  152  Cong.  Rec.  S8012,  S8023  (daily  ed. 
July  20,  2006)  (statement  of  Sen.  Kennedy)  ("This 
compromise  allows  some  offenders  over  14  to  be 
included  on  registries,  but  only  if  they  have  been 
convicted  of  very  serious  offenses.").  Thus,  Congress  was 
aware  that  it  was  limiting  protections  under  the  FJDA  by 
[**21]  applying  SORNA  to  certain  juvenile  delinquents, 
and  intended  to  do  so. 

We  therefore  hold  that  the  district  conrt  properly 
applied  SORNA's  registration  requirements  to  the 
juvenile  defendants  in  these  cases.  Although  the 
defendants  may  disagree  with  the  policy  implications  of 
SORNA,  particularly  with  regard  to  confidentiality, 
Congress  appears  to  have  considered  those  concerns  in 
enacting  SORNA.  Our  review  is  Limited  to  interpreting 
the  statutes,  and  both  the  statutory  terct  and  legislative 
history  of  SORNA  suggest  its  reporting  and  registration 
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requirements  were  intended  to  reach  a limited  class  of 
juveniles  adjudicated  delinquent  in  cases  of  aggravated 
sexual  abuse,  including  appellants. 

rV.  Constitutional  Challenges 

Defendants  further  argue  that  subjecting  juvenile  sex 
offenders  .to  SORNA's  registration  is  unconstitutional.  In 
particular,  they  allege  that  doing  so  violates  (i)  the  equal 
protection  clause-,  (ii)  the  prohibition  against  cruel  and 
unusual  punishment;  (iii)  the  right  against 
self-incrimination;  (iv)  substantive  due  process;  (v) 
procedural  due  process;  and  (vi)  the  right  [*1009]  to 
effective  counsel.  [HNll]  We  review  the 
constitutionality  of  a statute  de  novo.  Etmiqiie  v.  Powell, 
302  F.3d  971,  973  (9th  Cir.  2002)  [**22]  (citing  Gray  v. 
First  Winthrop  Corp.,  989  F.2d  1564,  1567  (9th  Cir. 
1993)). 

A.  Equal  Protection 

Defendants  argue  that  SOKNA's  registration 
requirements  violate  the  juveniles'  right  to  equal 
protection  by  irrationally  distinguishing  between  juvenile 
sex  offenders  over  fom-teen,  who  are  categorically 
requned  to  register  as  sex  offenders,  and  other  juvenile 
offenders,  who  are  entitled  to  an  adversary  hearing  on 
whether  transfer  to  adult  court  is  appropriate. 

[EIN12]  The  Equal  Protection  Clause  of  the 
Fourteenth  Amendment  applies  strict  scrutiny  if  the 
aggrieved  party  is  a member  of  a protected  or  suspect 
class,  or  otherwise  suffers  the  unequal  burdening  of  a 
fundamental  right.  City  of  Cleburne  v.  Cleburne  Living 
Center,  473  U.S.  432,  439-40,  105  S.  Ct.  3249,  87  L.  Ed. 
2d  313  (1985).  "Government  actions  that  do  not  ... 
involve  suspect  classifications  will  be  upheld  if  [they]  are 
rationally  related  to  a legitimate  state  interest."  Fields  v. 
Palmdale  Sch:  Dist,  427  F.3d  1197,  1208  (9ih  Cir. 
2005). 

However,  defendants  - juvenile  sex  offenders  over 
the  age  of  fourteen  - do  not  fall  within  a protected  class. 
We  have  previously  rejected  the  argument  that  sex 
offenders  are  a suspect  or  protected  class.  United  States  v. 
LeMay,  260  F.3d  1018,  1030-31  (9th  Cir.  2001).  [**23] 
Further,  [HN13]  "age  is  not  a suspect  classifcation  under 
the  Equal  Protection  Clause."  Gregory  v.  Ashcroft,  501 
US  452,  470,  111  S Ct.  2395,  115  L Ed.  2d  410  (1991) 
(citing  City  of  Cleburne,  473  U.S.  at  441  ("We  have 
declined,  however,  to  extend  heightened  review  to 


differential  treatment  based  on  age")). 

This  conclusion  is  consistent  with  that  of  the  Sixth 
Circuit,  which  heard  an  equal  protection  challenge  to  a 
similar  juvenile  registration  requirement  in  Doe  v. 
Michigan  Department  of  State  Police,  490  F.3d  491  (6th 
Cir.  2007).  There,  the  defendants  challenged  a Michigan 
sex  offender  registration  program,  in  pait,  because  it 
"requir[ed]  youthful  trainees  charged  with  sex  offenses  to 
register  while  not  requiring  youthful  trainees  charged 
with  other  offenses  to  do  so."  Id.  at  502.  The  Sixth 
Circuit,  noting  that  the  set  of  suspect  classifications 
recognized  by  the  Supreme  Court  was  limited,  held  that 
"the  classification  raised  by  the  plaintiffs  does  not 
implicate  a suspect  class  and  that  rational-basis  review  is 
accordingly  appropriate." /rf  at  503. 

Because  defendants  in  this  case  have  failed  to 
establish  membership  in  a recognized  protected  class, 
SORIsfA  is  subject  to  rational  basis  review  for  the 
purpose  of  equal  protection  [**24]  analysis.  SORNA's 
language  and  legislative  history  clearly  indicate  the 
legislative  purpose  for  which  it  was  enacted.  See  42 

U. S.C.  § 16901  (in  enacting  SORNA,  "Congress  . . . 
establishes  a comprehensive  national  system"  that  is 
designed  to  "protect  the  public  from  sex  offenders  and 
offenders  against  children");  Applicability  of  the  Sex 
Offender  Registration  and  Notification  Act,  72  Fed.  Reg. 
8894,  8895  (Feb.  28,  2007)  (noting  that  SORNA  was 
"designed  ...  for  the  protection  of  the  public").  We  have 
held  that  protecting  oui-  communities  is  a legitimate 
legislative  purpose.  See  Doe  v.  Tandeske,  361  F.3d  594, 
597  (9th  Cir.  2004)  (holding,  with  regard  to  Alaska's  sex 
offender  registration  laws,  that  "the  statute's  provisions 
serve  a 'legitimate  nonpunitive  purpose  of  public  safety, 
which  is  advanced  by  alerting  the  public  to  the  risk  of  sex 
offenders  in  their  community'")  (internal  quotation  marks 
omitted).  The  Supreme  Court  has  also  held  that  "there  is 
no  doubt  [*1010]  that  preventing  danger  to  the 
community  is  a legitimate  regulatoiy  goal."  United  States 

V.  Salerno,  481  U.S.  739,  747,  107  S.  Ct.  2095,  95  L.  Ed. 
2d  697  (1987).  Thus,  SORNA's  requirements  satisfy 
rational  basis  review  and  do  not  violate  the  Equal 
Protection  Clause. 

B.  [**25]  Cruel  and  Unusual  Punishment 

Defendants  argue  that  by  sanctioning  a class  of 
juvenile  offenders  with  registration  requirements, 
SORNA  violates  the  Eighth  Amendment's  prohibition  on 
cruel  and  unusual  pimishment. 
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[HN14]  The  Eighth  Amendment  mandates  that 
"[ejxcessive  bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cniel  and  unusual  punishments  inflicted." 
The  amendment  prohibits  "not  only  barbaric 
punishments,  but  also  sentences  that  are  disproportionate 
to  the  crime  committed."  Solem  v.  Helm,  463  U.S.  277, 
284,  303,  103  S.  Ct.  3001,  77  L.  Ed.  2d  637  (1983) 
(holding  that  defendant's  Eighth  Amendment  right  was 
violated  where  defendant  received  the  "penultimate 
sentence"  for  a minor,  check  writing  offense). 

The  bar-  for  cioiel  and  unusual  punishment  is  high. 
See,  e.g.  United  States  v.  Nagel,  559  F.3d  756,  763  (7th 
Cir.  2009)  (citing  Ewing  v.  Calif omia,  538  U.S.  11, 
28-30,  123  S.  Ct.  1179,  155  L.  Ed.  2d  108  (2003) 
(affirming  sentence  of  25  years  to  life  imposed  for  felony 
grand  theft  of  toee  golf  clubs  under  three  strikes  law); 
Hannelin  v.  Michigan,  501  U.S.  957,  961,  966,  111  S.  Ct. 
2680,  115  L.  Ed.  2d  836  (1991)  (affirming  life  in  prison 
without  the  possibility  of  parole  for  first-time  offender 
possessing  672  grams  of  cocaine);  Hiitto  v.  Davis,  454 
U.S.  370,  370-71,  102  S.  Ct.  703,  70  L.  Ed.  2d  556  (1982) 
(no  constitutional  [**26]  emor  in  two  consecutive  terms 
of  20  years  in  prison  for  possession  with  intent  to 
distribute  and  distribution  of  9 ounces  of  marijuana)). 

Although  defendants  understandably  note  that 
SORNA  may  have  the  effect  of  exposing  juvenile 
defendants  and  their  families  to  potential  shame  and 
humiliation  for  acts  committed  while  still  an  adolescent, 
the  statute  does  not  meet  the  high  standard  of  cruel  and 
unusual  punishment.  The  requirement  that  juveniles 
register  in  a sex  offender  database  for  at  least  25  years 
because  they  committed  the  equivalent  of  aggravated 
sexual  abuse  is  not  a disproportionate  punishment.  These 
juveniles  do  not  face  any  risk  of  incarceration  or  threat  of 
physical  harm.  In  fact,  at  least  two  other  circuits  have 
held  that  SORNA's  regisriation  requirement  is  not  even  a 
punitive  measure,  let  alone  cruel  and  unusual 
punishment.  See  United  States  v.  May,  535  F.3d  912,  920 
(8th  Cir.  2008)  ("SORNA's  registration  requirement 
demonstrates  no  congressional  intent  to  punish  sex 
offenders");  see  also  United  States  v.  Young,  585  F.3d 
199,  204-05  (5th  Cir.  2009). 

Given  the  high  standard  that  is  required  to  establish 
crael  and  unusual  punishment,  we  hold  that  SORNA's 
registration  requirements  [**27]  do  not  violate  the 
Eighth  Amendment. 

C.  Self-Incrimination 


Defendants  argue  that  SORNA's  registration 
requirement  violates  the  self-incrimination  clause  of  the 
Fifth  Amendment  by  requiring  registrants  to  file 
documents  acknowledging  commission  of  a sex  offense. 
Because  SORNA  registrants  are  compelled  to  register 
under  threat  of  legal  sanction,  and  because  the  dopuments 
could  potentially  be  used  to  prove  the  -commission  of  a 
prior  sex  crime  or  in  determining  sentencing 
enhancements,  defendants  argue  that  the  registration 
requirement  is  unconstitutional. 

[*1011]  [HN.15]  The  Fifth  Amendment  protects  a 
person  from  being  "compelled  in  any  crirninal  case  to  be 
a witness  against  himself"  U.S.  Const,  amend.  V.  This 
protection  extends  not  only  to  criminal  proceedings,  but 
any  proceeding  in  which  the  answers  might  incriminate 
the  individual  in  a future  criminal  proceeding.  Allen  v. 
lllmois,  478  U.S.  364,  368,  106  S.  Ct.  2988,  92  L.  Ed.  2d 
296  (1986)  (emphasis  added).  "[T]he  Fifth  Amendment 
privilege  may  not  be  invoked  to  resist  compliance  v.dth  a 
regulatory  regime  constiucted  to  effect  the  State’s  public 
pmposes  unrelated  to  the  enforcement  of  its  criminal 
laws."  Balt.  Dep't  of  Social  Servs.  v.  Boulmight,  493  U.S. 
549,  556,  110  S.  Ct.  900,  1 07  L.  Ed.  2d  992  (1990) . 

[HN16]  The  regishation  [**28]  required  under 
SORNA  does  not  subject  the  defendants  to  any  additional 
criminal  e;xposure  or  habihty.  Rather,  it  requhes  only  an 
acknowledgment  that  they  have  been  previously 
adjudicated  or  convicted  of  a crime.  The  Fifth 
Amendment  is  designed  to  protect  against  prospective 
incrimination,  but  here  the  defendants  have  aheady 
pleaded  hue  to  the  underlying  criminal  conduct.  Other 
circuits  have  also  rejected  Fifth  Amendment  challenges  to 
sex  offender  regishation.  See,  e.g..  United  States  v. 
Simon-Marcos,  363  Fed.  App'x  726,  728  (11th  Cir.  2010) 
("[Defendant]  cannot  show,  and  does  not  ahempt  to 
show,  that  anything  he  would  have  been  required  to 
provide  under  Georgia's  sex  offender  statute  would  have 
confronted  • him  with  a substantial  hazard  of 
self- incrimination.");  Doe  v.  Miller,  405  F.3d  700, 
717-18  (8th  Cir.  2005)  (holding  that  Fifth  Amendment 
challenge  to  sex  offender  regishation  statute  "is  both 
misdirected  and  premature"). 

Review  of  the  cases  in  which  the  Supreme  Court 
concluded  that  regishation  requhements  violate  the 
self-incrimination  clause  is  instructive.  In  these  cases,  it 
is  evident  that  an  unconstitutional  regishation  would 
require  disclosure  that  is  effectively  an  [**29]  admission 
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of  uncharged  criminal  activity.  See,  e.g.,  Leary  v.  United 
Slates.  395  U.S.  6.  89  S.  Ct.  1532,  23  L.  Ed.  2d  57  (1969) 
(invalidating  statute  requiring  defendant  to  identify 
himself  as  transferee  of  marijuana  who  had  failed  to 
register  and  pay  an  occupational  tax);  Haynes  v.  United 
States,  390  U.S.  85,  88  S.  Ct.  722,  19  L.  Ed.  2d  923, 
1968-1  C.B.  615  (1968)  (stinking  down  statute  that 
required  registration  of  individuals  transacting  in  fireanns 
and  that  was  applied  only  to  weapons  used  principally  by 
persons  engaged  in  unlawful  activities);  and  Marchetti  v. 
United  States,  390  U.S.  39,  60-61,  88  S.  Ct.  697,  19  L. 
Ed.  2d  889,  1968-1  C.B.  500  (1968)  (stinking  down 
statute  requunng  gamblers  to  register  with  the  Internal 
Revenue  Service,  in  light  of  wide  prohibition  of 
gambling).  Under  these  statutes,  compliance  with  the 
disclosure  requhements  "produced  an  immediate  or  real 
and  appreciable  hazard  of  self-incrimination  due  to  the 
fact  that  the  statutes  were  largely  designed  to  discover  . , . 
involvement  in  the  prohibited  activity."  S.E.C.  v.  Fehn, 
97  F.3d  1276,  1292  (9th  Cir.  1996)  (internal  quotation 
marks  omitted).  That  is  not  the  case  with  SORNA,  which 
does  not  require  the  disclosure  of  any  information  that 
would  constitute  admission  of  an  uncharged  crime. 

Because  defendants  fail  to  establish  that  registration 
[**30]  under  SORNA  could  subject  them  to  future 
criminal  liability,  they  cannot  properly  avail  themselves 
of  the  Fifth  Amendment's  protections  against 
self-incrimination. 

D.  Substantive  Due  Process 

Defendants  argue  that  SOKNA’s  registration 
requirement  violates  theh  substantive  due  process  rights 
because  it  discards  their  "right  to  lifetime  confidentiality" 
under  the  FJDA  and  subjects  them  to  "onerous  lifetime 
probation." 

[*1012]  [HN17]  The  Due  Process  Clause  protects 
individual  liberty  against  "certain  government  actions 
regardless  of  the  fairness  of  the  procedures  used  to 
implement  them."  Daniels  v.  Williams,  474  U.S.  327, 
331,  106  S.  Ct.  662,  88  L.  Ed.  2d  662  (1986).  In  a 
substantive  due  process  analysis,  we  must  first  consider 
whether  the  statute  in  question  abridges  a fundamental 
right.  Reno  v.  Flores,  507  U.S.  292,  302,  113  S.  Ct.  1439, 
123  L.  Ed.  2d  J (1993)  (explaining  that  the  analysis 
begins  with  a "careful  description  of  the  asserted  right"). 
If  it  does,  the  statute  will  be  subject  to  strict  scrutiny  and 
is  invalidated  unless  it  is  "narrowly  tailored  to  serve  a 
compelling  state  interest."  Id.  If  not,  the  statute  need  only 


bear  a "reasonable  relation  to  a legitimate  state  interest  to 
justify  the  action."  Washi?iglon  v.  Ghicksberg,  521  U.S. 
702,  722,  117  S.  Ct.  2258,  117  S.  Cl.  2302,  138  L.  Ed.  2d 
772  (1997). 

Defendants  [**31]  fail  to  identify  the  fundamental 
right  implicated  by  SORNA's  registmtion  requirement, 
and  instead  focus  on  whether  the  statute  is  penal  in  nature 
under  the  factors  laid  out  in  Kennedy  v. 
Mendoza-Martinez,  372  U.S.  144,  168-69,  83  S.  Ct.  554, 
9 L.  Ed.  2d  644  (1963).  The  Supreme  Court  has  described 
[HN18]  the  "fiindaraental"  rights  protected  by  substantive 
due  process  as  "those  personal  activities  and  decisions 
that  this  Court  has  identified  as  so  deeply  rooted  in  our 
history  and  traditions,  or  so  fundamental  to  our  concept 
of  constitutionally  ordered  liberty,  that  they  are  protected 
by  the  Fourteenth  Amendment."  Ghicksberg,  521  U.S.  at 
727.  Those  rights  are  few,  and  include  the  right  to  many, 
to  have  children,  to  direct  the  education  and  upbringing 
of  one's  children,  to  marital  privacy,  to  use  contraception, 
to  bodily  integrity,  to  abortion,  and  to  refuse  unwanted 
lifesaving  medical  treatment.  Id.  at  720.  None  of  these 
lights  are,  or  could  be,  asserted  by  defendants  in  this 
case.  Nor  do  any  of  defendants’  rights  that  are  potentially 
at  stake  appear  to  be  "so  rooted  in  the  traditions  and 
conscience  of  our  people  as  to  be  ranked  as 
fundamental,"  Snyder  v.  Massachusetts,  291  U.S.  97,  105, 
54  S.  Ct.  330,  78  L.  Ed.  674  (1934),  overruled  on  other 
grounds  by  [**32]  Malloy  v.  Hogan,  378  U.S.  1,  84  S. 
Ct.  1489,  12  L.  Ed.  2d  653  (1964),  and  "implicit  in  the 
concept  of  ordered  liberty,"  such  that  "neither  liberty  nor 
justice  would  exist  if  they  were  sacrificed,"  Palko  v. 
Connecticut,  302  U.S.  319,  325-26,  58  S.  Ct.  149,  82  L. 
Ed  288  (1937). 

This  conclusion  is  consistent  with  our  holding  in  Doe 
V.  Tandeske,  361  F. 3d  594,  597  (9th  Cir.  2004),  where  we 
found  that  individuals  convicted  of  serious  sex  offenses 
do  not  have  a fundamental  right  to  be  fi-ee  fi-om  sex 
offender  registration  requirements,  and  that  such 
requirements  serve  "a  legitimate  nonpunitive  purpose  of 
public  safety,  which  is  advanced  by  alerting  the  public  to 
the  risk  of  sex  offenders  in  their  community."  Id.  (internal 
quotation  marks  omitted).  Several  other  circuits  have 
similarly  rejected  substantive  due  process  challenges  to 
sex  offender  registration,  holding  that  sex  offenders  do 
not  have  a fundamental  right  to  avoid  publicity.  See,  e.g.. 
United  States  v.  Ambert,  561  F.3d  1202,  1209  (11th  Cir. 
2009)  (holding  that  the  right  of  a sex  offender  to  refuse 
subsequent  registration  of  his  or  her  personal  information 
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with  Florida  law  enforcement  and  prevent  publication  of 
this  information  on  Florida's  Sexual  Offender/Predator 
website  is  not  a right  that  is  [**33]  "deeply  rooted  in  this 
Nation's  history  and  tradition");  Does  v.  Munoz,  507  F. 3d 
961,  965-66  (6th  Cir.  2007)  (holding  that  juvenile  sex 
offenders'  interest  in  private  records  was  not  a 
fundamental  right);  Doe  v.  Mich.  Dep't  of  State  Police, 
490  F. 3d  491,  501  (6th  Cir.  2007)  (holding  that  juvenile 
sex  offender  registration  "does  not  rise  to  the  level  of  a 
substantive  due  process  violation  based  upon  the  relevant 
[*1013]  caselaw,  but  the  inconsistency  and  the  harms  to 
the  plaintiffs  from  their  inclusion  on  the  registry  are 
trorrbling  and  noteworthy"). 

Given  the  limited  range  of  rights  that  have  been 
recognized  as  "fundamental"  for  the  purposes  of 
substantive  due  process  analysis,  defendants  have  failed 
to  establish  a substantive  due  process  violation, 

E.  Procedural  Due  Process 

Defendants  argue  that  SORNA's  registration 
requirement  violates  then  procedrnal  due  process  rights 
by  treating  their  juvenile  adjudication  as  a criminal 
conviction  and  subjecting  them  to  the  resulting  publicity, 
without  the  benefit  of  a public  jury  trial  or  transfer- 
hearing. 

[HN19]  We  analyze  a procedural  due  process  claim 
in  tvvo  steps.  "'[T]he  first  asks  whether  there  exists  a 
liberty  or  propei-ty  interest  which  has  been  interfered 
[**34]  with  by  the  State;  the  second  examines  whether 
the  procedures  attendant  upon  that  deprivation  were 
constitutionally  sufficient.'"  Carver  v.  Lehman,  558  F.3d 
869,  872  (9th  Cm.  2009)  (quoting  Ky.  Dep't  of  Coir.  v. 
Thompson,  490  U.S.  454,  460,  109  S.  Ct.  1904,  104  L 
Ed.  2d  506  (1989)). 

Defendants  argue  that  the  interest  at  stake-  is  their 
expectation  of  confidentiality  in  juvenile  proceedings, 
which  they  allege  is  undermined  by  SORNA's  pubUc 
registration  requirements.  However,  SORNA  does  not 
render  the  entire  juvenile  adjudication  process  public. 
Juvenile  sex  offenders  can  still  avail  themselves  of  closed 
hearings,  sealed  records,  and  the  other  procedural 
protections  of  the  juvenile  process.  But  more  importantly, 
because  we  conclude  that  the  confidentiality  provisions 
of  the  FJDA  were  intentionally  superseded  by  the  passage 
of  SORNA,  the  underlying  interest  in  confidentiaUty  that 
defendants  rely  upon  no  longer  exists.  In  the  absence  of 
that  specific  statutory  right,  defendants  offer  no  support 


for  the  notion  that  they  have  a broader  right.  In  fact,  the 
Supreme  Court  has  held  that  [HN20]  adverse  publicity  or 
harm  to  the  reputation  of  sex  offenders  does  not  implicate 
a liberty  interest  for  the  purposes  of  due  process  analysis. 
[**35]  Conn.  Dep't  of  Pub.  Safety  v.  Doe,  538  U.S.  1,  7, 
123  S.  Ct.  1160,1 55  L.  Ed.  2d  98  (2003). 

Defendants  rely  heavily  on  the  factors  set  forth  in 
Mendoza-Martinez,  372  U.S.  144,  168-69,  83  S.  Ct.  554, 
9 L.  Ed.  2d  644  (1963),  to  establish  that  SORNA  is  a 
punitive  statute,  and  thus  necessarily  deprives  them  of  a 
liberty  or  propei-ty  interest.  Whether  SORNA  is  punitive 
is  not  dispositive,  Even  if  defendants  were  correct  that 
SORNA  is  punitive,  that  does  not  necessarily  give  rise  to 
a protected  liberty  interest  for  the  purposes  of  due 
process.  We  have  recognized  that  [HN21] 
constitutionally  protected  libeity  interests  can  be  created 
where  a law  sets  forth  "substantive  predicates  to  govern 
official  decision  making"  and  contains  "explicitly 
mandatory  language"  that  mandates  a particular  outcome, 
Valdez  v.  Rosenbaum,  302  F.3d  1039,  1044  (9th  Cir. 
2002)  (internal  quotation  marks  omitted).  However,  no 
such  legal  basis  exists  here,  as  the  FJDA's  provisions 
have  been  superseded  by  SORNA.  Our  conclusion  is 
consistent  with  that  of  other  circuits  that  have  considered 
this  question,  each  rejecting  the  argument  that  SORNA  is 
a punitive  statute  and  characterizing  it  instead  as  a civil 
regulation.^*  See,  e.g..  United  States  v.  May,  535  F.3d 
912,  920  (8th  Cir.  2008)  ("SORNA's  registration  [**36] 
requirement  [*1014]  demonstrates  no  congressional 
intent  to  punish  sex  offenders");  see  also  United  States  v. 
Young,  585  F.3d  199,  204-05  (5th  Cir  2009)  ("[W]e  now 
hold  - in  line  with  all  of  our  sister  Chcuits  to  have 
considered  the  issue  - that  SORNA  is  a civil 
regulation"). 

4 Because  we  need  not  reach  this  question  to 
determine  whether  SORNA's  regisfration 
provision  violates  Defendants'  procedural  due 
process  rights  or  constitutes  cruel  and  unusual 
punishment,  we  do  not  specifically  adopt  this 
holding  for  the  Ninth  Circuit. 

Even  if  defendants  had  sufficiently  identified  an 
interest  at  stake,  juvenile  offenders  would  not  be  entitled 
to  any  additional  process  before  they  are  subject  to 
SORNA's  registration  requirements.  [HN22]  Additional 
process  is  only  necessary  where  it  gives  a sex  offender 
the  ability  to  prove  or  disprove  facts  related  to  the 
applicability  of  the  registration  requirement,  tn  other 
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words,  where  "the  law's  requirements  turn  on  an 
offender's  conviction  alone  --  a fact  that  a convicted 
offender  has  already  had  a procedurally  safeguarded 
opportunity  to  contest"  — no  additional  process  is 
required  for  due  process.  Doe  v.  Tandeske,  361  F. 3d  594. 
596  (9th  Cir.  2004)  (internal  quotation  [**37]  marks 
omitted)  (rejecting  procedural  due  process  challenge  to 
state  sex  offender  registration  statute  where  additional 
process  would  be  a "bootless  exercise"  because  the  only 
relevant  fact  to  whether  registr  ation  is  required  is  whether 
a conviction  exists);  see  also  Conn.  Dep't  of  Pub.  Safety, 
538  U.S.  at  7-8  (denying  procedural  due  process 
challenge  to  state  sex  offender  registry  where  regish-ation 
was  required  by  the  fact  of  conviction  as  sex  offender, 
irrespective  of  any  other  factors,  thus  rendering  any 
additional  process  meaningless  and  unnecessary).  In  this 
case,  juvenile  sex  offenders  are  requhed  to  register  on  the 
basis  of  their  adjudicated  juvenile  status,  which  explicitly 
triggers  SORNA's  requirements  under  42  U.S.C.  § 16913. 
Thus,  because  defendants  are  not  challenging  whether 
they  received  adequate  due  process  in  their  juvenile 
proceedings,  there  is  no  basis  for  a procedural  due 
process  claim. 

Further,  adequate  procedural  safeguards  at  the 
conviction  stage  are  sufficient  to  obviate  the  need  for  any 
additional  process  at  the  regishation  stage.  United  States 
V.  Fernandes.  636  F.3d  1254.  1257  (9th  Cir.  2011) 
("Defendant  was  afforded  due  process  in  his  criminal 
proceeding  [**38]  and  chose  to  plead  guilty  to  a sex 
offense.  Requiring  Defendant  to  register  as  a sex  offender 
does  not  violate  his  right  to  procedural  due  process."). 
The  purpose  of  due  process  is  to  protect  juvenile  sex 
offenders  from  unjust  registiy,  but  any  juvenile  required 
to  register  under  SORNA  was  protected  at  their 
adjudication  by  the  "fundamental  fairness"  standard. 
McKeiver  v.  Pennsylvania,  403  U.S.  528,  543,  91  S.  Ct. 
1976,  29  L.  Ed.  2d  647  (1970). 

Defendants  may  have  serious  concerns  about  the 
policy  ramifications  of  SORNA,  particularly  with  regard 
to  confidentiality.  However,  even  if  SORNA  subjects 
juvenile  sex  offenders  to  a condition  that  adult  sex 
offenders  must  comply  with,  that  does  not  necessarily 
eradicate  all  differences  between  the  adult  and  juvenile 


processes  and  fransform  the  latter  into  a "criminal" 
proceeding.  Defendants'  concerns  about  SORNA  do  not 
rise  to  a level  that  merits  constitutional  recourse  on 
procedural  due  process  grounds. 

F.  Ineffective  Assistance  of  Counsel 

At  the  second  oral  argument  in  this  case,  defendants' 
counsel  briefly  raised,  for  the  first  time,  an  additional 
constitutional  argument  grounded  in  the  Sixth 
Amendment's  guarantee  of  effective  assistance  of  counsel. 
Defendants'  counsel  failed  [**39]  to  further  explain  the 
basis  for  this  argument  in  any  detail  at  oral  argument,  but 
did  acknowledge  it  was  not  raised  in  any  of  the  briefing. 

Because  this  argument  was  not  presented  in  the 
briefs  --  including  those  specifically  [*1015]  invited  by 
us  on  any  constitutional  issues  implicated  by  SORNA  - 
it  has  been  forfeited.  Butler  v.  Curry,  528  F.3d  624,  642 
(9th  Cir.  2008)  (holding  that  [HN23]  a party  has  waived 
an  argument  where  it  "fail[ed]  to  raise  it  either  in  the 
district  court  or  in  his  brief  on  appeal,  [and]  mention[ed] 
it  for  the  first  time  at  oral  argument").  [HN24]  '"We 
review  only  issues  [that]  are  argued  specifically  and 
distinctly  in  a party's  opening  brief.'"  Christian  Legal 
Soc'yofUniv.  of  Cal.  v.  Wu.  626  F.3d  483,  485  (9th  Cir. 
2010)  (quoting  Broomfield  v.  City  of  Yakima,  612  F.3d 
1140,  1149  n.4  (9th  Cir.  2010)).  Applying  this  standard, 
we  have  refused  to  addi-ess  claims  that  were  only 
"argue[d]  in  passing,"  Brownfield,  612  F.3d  at  1149  n.4, 
or  that  were  "bare  assertion[s]  . . . with  no  supporting 
argument,"  Navajo  Nation  v.  U.S.  Forest  Serv.,  535  F.3d 
1058,  1079  n.26  (9th  Cir.  2008).  We  therefore  decline  to 
address  Defendants'  ineffective  assistance  of  counsel 
argument. 

V.  Conclusion 

We  therefore  [**40]  affirm  the  district  courts' 
imposition  of  SORNA's  registration  requirements  as  a 
condition  of  probation  or  supervision  on  the  three 
juvenile  defendants  m this  case. 

AFFIRMED. 
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LexisNexis(R)  Headnotes 


AdministJ-aiive  Lcnv  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Lmv  Enforcement  Records  > Personal  Information 
[HNl]  See  5 U.S.C.S.  § 552(b)(7)(C). 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Enforcement  > Standards  of 
Review 


Civil  Procedure  > Summary  Judgment  > Appellate 
Revieiv  > Standards  of  Revieyv 

Civil  Procedure  > Appeals  > Standards  of  Revieyv  > 
Clearly  Erroneous  Review 

[HN2]  The  Ninth  Circuit  ordinarily  reviews  a grant  of 
summary  judgment  de  novo  to  determine  whether, 
viewing  the  evidence  in  the  Ught  most  favorable  to  the 
nonmoving  party,  there  are  any  genuine  issues  of  mateirial 
fact  and  whether  the  district  court  app  bed  the  correct 
substantive  law.  In  the  Ninth  Circuit,  however,  a two-step 
standard  of  review  is  applied  to  Freedom  of  Information 
Act  cases.  The  court  determines  whether  the  district  court 
had  an  adequate  factual  basis  on  which  to  make  its 
decision  and,  if  so,  review  for  clear  error  the  district 
court's  finding  that  the  documents  were  exempt. 

Administrative  Layv  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Medical  & Personnel  Files 

Constitutional  Law  > Bill  of  Rights  > Fundamental 
Freedoms  > Freedom  of  Speech  > Free  Press  > General 
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Overview 

[HN3]  5 U.S.C.S.  § 552(b)(6)  requires  that  courts 
balance  the  public  interests  in  disclosure  against  the 
privacy  interests  that  would  be  harmed  by  disclosure.  A 
court  cannot  limit  its  evaluation  of  the  effects  of 
disclosure  to  the  requesting  party's  particular  purpose  in 
seeking  disclosure. 

Administrative  Law  > Governmental  Information  > 
Persona!  Information  > General  Overvieyv 
Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > Personal  Information 

[HN4]  Significant  privacy  interests  are  implicated  by  the 
release  of  names,  addresses  and  particularized  wage 
information. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Medical  & Personnel  Files 

[HN5]  The  privacy  interest  protected  by  5 U.S.C.S.  § 
552(b)(6)  encompasses  the  individual's  control  of 
information  concerning  his  or  her  person.  An  individual's 
interest  in  controlling  the  dissemination  of  information 
regarding  personal  matters  does  not  dissolve  simply 
because  that  information  may  be  available  to  the  public  in 
some  form. 

Administrative  Law  > Governmental  Information  > 
Personal  Information  > General  Overvie^v 
[HN6]  Workers  on  federally-funded  constmction  projects 
have  a substantial  privacy  interest  in  information  tying 
their  names  and  addresses  to  precise  payroll  figures. 

Administrative  Lmv  > Governmental  Information  > 
Freedom  of  Information  > General  Overview 
[HN7]  The  Freedom  of  Information  Act  only  recognizes 
the  public's  interest  in  knowing  "what  their  government  is 
up  to"  and  does  not  create  an  avenue  to  acquire 
information  about  other  private  parties  held  in  the 
government's  files. 

COLFNSEL:  John  F.  Daly,  United  States  Department  of 
Justice,  Washington,  D.C.,  for  the  defendant- appellant. 

Pauline  M.  Sloan,  San  Francisco,  California,  for  the 
plaintiff-appellee  in  No.  90-16659. 

David  Campbell,  Schwerin,  Bums,  Campbell  & French, 


Seattle,  Washington,  for  the  plaintiffs-appellants, 
appellees. 

John  F.  Daly,  United  States  Department  of  Justice, 
Washington,  D.C.,  for  tire  defendant-appellee,  appellant, 
in  91-35076  91-35193. 

JTUDGES:  Before:  Eugene  A.  Wright,  William  A.  Norris, 
and  Cynthia  Holcomb  Hall,  Circuit  Judges.  Opinion  by 
Judge  Hall;  Concurrence  by  Judge  Nonrs. 

OPINION  BY:  HALL 

OPINION 

[*1481]  OPINION 

HALL,  Circuit  Judge: 

We  have  before  us  two  cases  in  which  labor 
organizations  seek  to  procure  records  from  government 
agencies  under  the  Freedom  of  Information  Act 
("FOIA"),  5 U.S.C.  § 552.  They  seek  to  glean  insight  into 
the  government's  enforcement  of  prevailing  [**2]  wage 
standards  for  employees  of  government  contractors.  In 
each  case,  the  district  court  raled  for  the  labor 
organization  and  ordered  the  government  agency  to 
produce  the  information.  We  reverse. 

I 

In  No.  90-16659,  the  Painting  Industry  of  Hawaii 
Market  Recovery  Fund  ("Recovery  Fund")  sought 
disclosure  fi-om  the  Air  Force  of  certain  payroll 
information  provided  to  the  government  by  a private 
contractor  working  on  a construction  contract  at  Hickam 
Air  Force  Base.  The  contractor  was  required  to  pay 
workers  the  prevailing  wage  for  their  work  under  the 
Davis-Bacon  Act,  40  U.S.C.  § 276a.,  and  Federal 
Acquisition  Regulations,  48  C.F.R.  §§  22.400-22.407. 
Under  the  Copeland  Anti-Kickback  Act,-  40  U.S.C.  § 
276c,  the  contractor  was  required  to  file  "certified  payroll 
records"  with  the  contracting  agency  (here,  the  Air 
Force),  These  records  contain  detailed  information  about 
each  employee  working  on  a particulai-  project:  the 
worker's  name  and  address,  social  security  number,  job 
classification,  hourly  rate  of  pay,  number  of  hours 
worked  druing  the  reporting  period,  wages  and  firinge 
benefits  paid,  and  deductions  taken  out  [**3]  of  the 
worker's  wages. 
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The  Air  Force  denied  Recovery  Fund's  FOIA  request 
for  the  certified  payroll  records  for  the  Hickam  Air  Force 
Base  Project,  asserting  that  the  information  fell  within 
FOIA's  exemption  for  "trade  secrets  and  commercial  or 
financial  infoimation  obtained  from  a person  and 
privileged  or  confidential."  5 U.S.C.  § 552(b)(4) 
("Exemption  4").  Recoveiy  Fund  filed  an  adminisLative 
appeal,  which  was  also  denied.  Recovery  Fund  then 
brought  suit  in  district  court  to  compel  disclosure  of  the 
payi'oll  records.  The  Air  Force  asserted  a defense  not  only 
under  Exemption  4,  but  also  under  Exemption  6 ^ and 
Exemption  7(C)  to  FOLA.  ^ On  cross-motions  for 
summaiy  judgment,  the  district  court  held  that  genuine 
issues  of  material  fact  precluded  summaiy  judgment  on 
the  Air  Force's  Exemption  4 defense.  751  F.  Siipp.  1410, 
1414-15.  The  district  court  granted  partial  sunmiary 
judgment  to  Recovery  Fund,  holding  that  Exemption  6 
did  not  justify  nondisclosure  of  most  of  the  information 
contained  in  the  payroll  records  because  "the  employees' 
modest  privacy  interest  in  preventing  disclosure  of  such 
information  when  balanced  against  [**4]  the  significant 
public  interests  in  monitoring  compliance  with  the 
Davis-Bacon  Act  tips  decidedly  in  favor  of  disclosure." 
Id.  at  1417.  The  district  court  held  that  the  employees' 
social  security  numbers  were  properly  withheld  under 
Exemption  6,  Id.  at  1418. 

1 FOIA  Exemption  6 applies  to  "personnel  and 
medical  files  and  similar  files  the  disclosure  of 
which  would  constitute  a clearly  unwanunted 
invasion  of  personal  privacy."  5 U.S.C.  § 
552(b)(6). 

2 "[HNl]  This  section  does  not  apply  to  matters 
that  are  records  or  infoimation  compiled  for  law 
enforcement  purposes,  but  only  to  the  extent  that 
the  production  of  such  law  enforcement  records  or 
infoimation  could  reasonably  be  expected  to 
constitute  an  unwaixanted  invasion  of  personal 
privacy,"  5 U.S.C.  § 552(b)(7)(C). 

Finally,  the  dishnct  court  granted  partial  summary 
judgment  for  Recovery  Fund  on  the  Air  Force's 
Exemption  7(C)  defense.  The  [**5]  district  court  did  not 
reach  the  question  of  whether  the  payroll  records  were 
"compiled  for  law  enforcement  purposes"  because  it  held 
that  the  Air  Force  did  not  show  that  the  "balance  of 
private  versus  public  interests  under  the  analysis  of 
Exemption  6 was  so  close"  that  the  slightly  Ughter  burden 
of  proof  imposed  on  the  Air  Force  by  Exemption  7(C) 
"would  tilt  that  balance  in  favor  of  non-disclosure."  Id.  at 


1418.^ 

3  "Exemption  7(C)  is  more  protective  of  privacy 
than  Exemption  6:  the  former  provision  applies  to 
any  disclosure  that  'could  reasonably  be  expected 
to  constitute'  an  invasion  of  privacy  that  is 
'unwarranted,'  while  the  latter  bars  any  disclosure 
that  'would  constitute'  an  invasion  of  privacy  that 
is  'clearly  unwarranted.'"  United  States  Dep't  of 
Defense  v,  FLRA,  127  L.  Ed.  2d  325,  114  S Ct. 
1006,  1013  n.  6 (1994). 

[*1482]  After  the  district  court  denied  the  Air 
Force's  motion  for  reconsideration,  756  F.  Siipp.  452, 
[**6]  the  Air  Force  withdrew  its  defense  based  on 
Exemption  4 and  stipulated  to  the  entry  of  final  judgment 
in  the  district  court.  The  Air  Force  offered  to  provide  the 
payroll  records  to  Recovery  Fund  with  the  names, 
addresses,  and  other  personal  identifiers  of  the  workers 
redacted.  The  Air  Force  appeals  the  distiict  court's  grant 
of  summary  judgment  in  favor  of  Recovery  Fund  as  to 
Exemptions  6 and  7(C). 

In  No.  91-35076,  Seattle  Building  and  Construction 
Trades  Council,  AFL-CIO,  and  Rebound  (collectively 
"Rebound")  requested  that  the  Department  of  Housing 
and  Urban  Development  ("FIUD")  release  copies  of 
certified  payroll  records.  These  records  were  filed  in 
connection  with  a housing  rehabilitation  project  carried 
out  by  the  City  of  Seattle  with  assistance  from  HUD.  The 
records  were  submitted  by  the  City's  electrical  contractor. 
The  City  released  the  records  after  redacting  all 
information  that  would  identify  individual  workers,  such 
as  then-  names,  addresses,  and  social  security  numbers. 
HUD  informed  Rebound  that  the  identifying  information 
had  been  properly  redacted  pursuant  to  Exemptions  6 and 
7(C).  The  redaction  was  affirmed  on  administrative 
appeal. 

Rebound  filed  suit  in  district  court  [**7]  to  compel 
disclosure  of  the  certified  payroll  records  with  only  social 
security  numbers  redacted.  Rebound  also  sought  a variety 
of  other  remedies,  including  an  injunction  ordering  future 
release  of  similar  records,  declaratory  relief,  attorneys' 
fees,  and  the  appointment  of  a special  prosecutor 
pursuant  to  5 U.S.C.  § 552(a)(4)(F).  On  cross-motions  for 
summary  judgment,  the  district  court  granted  partial 
summary  judgment  for  Rebound  and  rejected  HUD's 
Exemption  6 and  7(C)  defenses.  The  district  court 
followed  a similar  line  of  analysis  as  the  district  court  in 
Recovery  Fund.  The  district  court  ordered  HUD  to 
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produce  Ihe  records  sought  by  Rebound,  with  social 
security  numbers  redacted,  and  denied  the  other  relief 
sought  by  Rebound.  Both  parties  appeal. 

II 

[HN2]  We  ordinarily  review  a grant  of  summaiy 
judgment  de  novo  to  deteimine  whether,  viewing  the 
evidence  in  the  light  most  favorable  to  the  nonmoving 
party,  there  are  any  genuine  issues  of  material  fact  and 
whether  the  district  court  applied  the  correct  substantive 
law.  Tzimg  v.  State  Farm  Fire  & Casualty  Co.,  873  F.2d 
1338,  1339-41  (9th  Cir.  1989).  In  this  circuit,  however, 
[**8]  we  apply  a two-step  standard  of  review  to  FOlA 
cases.  We  determine  whether  the  district  court  had  an 
adequate  factual  basis  on  which  to  make  its  decision  and, 
if  so,  review  for  clear  error  the  district  court's  finding  that 
the  documents  were  exempt.  Lewis  v.  IRS,  823  F.2d  375, 
377-78  (9th  Cir.  1987)',  but  see  Petroleum  Infonnation 
Corp.  V.  United  States  Dep't  of  Interior,  298  U.S.  App. 
D.C.  125,  976  F.2d  1429,  1433  (D.C.  Cir.  1992)  (R.B. 
Ginsbru-g,  J.)  (applying  "in  FOIA  cases  the  same  standard 
of  appellate  review  applicable  generally  to  summary 
judgments"). 

III 

[HN3]  We  now  turn  to  the  merits.  Exemption  6 
requires  that  courts  balance  the  public  interests  in 
disclosure  against  the  privacy  interests  that  would  be 
harmed  by  disclosure.  United  States  Dep't  of  Justice  v. 
Reporters  Committee  for  Freedom  of  the  Press,  489  U.S. 
749,  762,  103  L.  Ed.  2d  774,  109  S.  Ct.  1468  (1989).  We 
cannot  limit  our  evaluation  of  the  effects  of  disclosure  to 
the  requesting  party's  particular  purpose  in  seeking 
disclosure.  Id.  at  771  [**9]  ("Whether  an  invasion  of 
privacy  is  warrcmted  cannot  turn  on  the  purposes  for 
which  the  request  for  infonnation  is  made.").  We  must 
evaluate  both  the  public  benefit  and  the  potential  invasion 
of  privacy  by  looking  at  the  nature  of  the  information 
requested  and  the  uses  to  which  it  could  be  put  if  released 
to  any  member  of  the  public.  See  United  States  Dep't  of 
Defense  v.  FLRA,  127  L.  Ed.  2d  325,  114  S.  Ct.  1006, 
1015-16  (1994)  ("when  we  consider  that  other  parties, 
such  as  commercial  adveitisers  and  sohcitors,  must  have 
the  same  access  [*1483]  under  FOIA  as  the  unions  to 
the  employee  address  hsts  sought  in  this  case,  it  is  clear 
that  the  individual  privacy  interest  that  would  be 
protected  by  nondisclosure  is  far  from  insignificant.") 
(citations  omitted);  Reporters  Committee,  489  U.S.  at  771 
("The  rights  of  the  two  press  [requesters  seeking  to 


procure  criminal  rap  sheets]  are  no  different  from  those 
that  might  be  asserted  by  any  other  thud  party,  such  as  a 
neighbor  or  prospective  employer.");  see  also 
Department  of  the  Air  Force  v.  Rose,  425  U.S.  352, 
380-81,  48  L.  Ed.  2d  11,  96  S.  Ct  1592  (1976)  [**i0] 
(when  evaluating  a request  filed  by  law  review  editors  for 
disclosure  of  Air  Force  Academy  discipline  reports  from 
which  names  were  redacted,  court  considered  possibility 
that  former  classmates  might  be  able  to  identify  subjects 
of  the  reports  even  though  the  requesters  would  not  be 
able  to  do  so);  National  Ass'n  of  Retired  Fed.  Employees 
V.  Horner,  279  U.S.  App.  D.C.  27,  879  F.2d  878,  878 
(D.C.  Cir.  1989)  (considering  use  to  which  inass 
marketers  would  put  list  of  federal  retuees  in  evaluating 
employee  association's  request  for  name  and  address  list), 
cert,  denied,  494  U.S.  1078,  110  S.  Ct.  1805,  108  L.  Ed. 
2d  936  (1990). 

A 

We  first  consider  the  privacy  interests  implicated  by 
the  FOIA  requests  at  issue.  The  requesters  seek  to 
procure  not  only  a name  and  address  list  of  workers,  but  a 
list  that  connects  those  names  to  precise  information 
about  each  worker's  occupational  classification,  wages, 
and  wage  deductions.  It  cannot  be  disputed  that  this 
information  is  normally  considered  private.  In  Homer, 
the  District  of  Columbia  Circuit  held  that  a list  revealing 
only  the  names  [**11]  and  addresses  of  federal  retirees 
constituted  a "significant"  invasion  of  privacy  because 
the  retirees  would  be  athactive  targets  for  mass 
mar'keters.  Homer,  879  F.2d  at  878\  see  also  United 
States  Dep't  of  Defense,  114  S.  Ct  at  1015  (uiterest  in 
nondisclosure  of  home  addresses  is  "not  insubstantial"); 
FLRA  V.  United  States  Dep't  of  Veterans  Affairs,  958 
F.2d503,  510-11  (2d  Cir.  1992). 

In  the  cases  before  us,  the  requesters  seek  a list  of 
people  engaged  in  the  construction  trade,  broken  into 
their  particular  occupational  classification.  Undoubtedly, 
such  a hst  would  be  of  interest  to  people  interested  in 
marketing  goods  and  services  to  people  working  in  the 
construction  trades.  As  in  Homer,  there  is  a "substantial 
probability  that  the  disclosure  will  lead  to"  the  use  of  the 
hst  by  marketers  and  a concomitant  invasion  of  the 
workers'  right  to  be  let  alone.  See  Homer,  879  F.2d  at 
87 8\  see  also  United  States  Dep't  of  Defense,  114  S.  Ct  at 
1015-16  (privacy  interest  [**12]  far  from  msignificant 
when  considering  commercial  advertisers  must  have  the 
same  access  under  FOIA).  In  Minnis,  we  recognized  the 
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invasion  of  privacy  that  can  result  from  release  of  a list  of 
names  and  addresses  coupled  with  a characteristic 
susceptible  to  commercial  exploitation:  "Disclosure  [of  a 
list  of  persons  seeking  a permit  to  use  a particular  river 
for  recreational  purposes]  would  reveal  not  only  the 
applicants’  names  and  addresses,  but  also  theh  personal 
interests  in  water  sports  and  the  out-of-doors.  Other 
commercial  advertisers  could  obtain  the  list,  subjecting 
the  applicants  to  an  unwanted  bairage  of  mailings  and 
personal  solicitations."  Minnis,  737  F.2d  at  787  (citation 
omitted). 


[HN4]  The  requesters  here  not  only  seek  names  and 
addresses,  but  also  particularized  information  about 
wages.  We  agi'ee  with  those  circuits  that  have  considered 
the  issue  that  significant  privacy  interests  are  imphcated 
by  the  release  of  this  infonnation.  See  Painting  & 
Drywall  Work  Presej-vation  Fund  v.  HUD,  290  U.S.  App. 
D.C.  243,  936  F.2d  1300,  1303  (D.C.  Cir.  1991) 
("Disclosure  of  the  requested  data  would  constitute 
[**13]  a substantial  invasion  of  privacy.");  Wop/dm  v. 
HUD,  929  F.2d  81,  87  (2d  Cir.  1991)  ("We  have  no 
doubt  that  individual  private  employees  have  a significant 
privacy  interest  in  avoiding  disclosure  of  their  names  and 
addresses,  particularly  where,  as  here,  the  names  and 
addresses  would  be  coupled  with  personal  financial 
information.")  (citations  omitted). 

The  requesters  argue  that  the  workers'  reasonable 
expectations  that  wage  information  will  be  kept 
confidential  is  weakened  in  this  particular  context 
because  other  federal  [*1484]  and  state  laws  compel 
disclosure  of  major  aspects  of  the  requested  information. 
[HN5]  However,  "the  privacy  interest  protected  by 
Exemption  6 'encompasses  the  individual's  control  of 
information  concerning  his  or  her  person.'  An  individual's 
interest  in  controlling  the  dissemination  of  information 
regarding  personal  matters  does  not  dissolve  simply 
because  that  information  may  be  available  to  the  public  in 
some  form."  United  States  Dep't  of  Defense,  114  S.  Cl  at 
1015  (citation  omitted)  (emphasis  added). 


some  other  form.  Id.  Under  the  facts  of  this  case, 
we  do  not  need  such  evidence  to  bolster  our 
conclusion  that  workers  have  a significant  privacy 
interest  in  the  requested  information  regarding 
their  wages. 

[**14]  Moreover,  the  requesters'  argument  ignores 
the  facts.  The  Davis-Bacon  Act  reqnires  wage  scales  on 
federally-funded  construction  projects  to  be  posted  in  a 
"prominent  and  easily  accessible  place  at  the  site,  of 
work."  40  U.S.C.  § 276a(a).  The  requesters,  however,  are 
not  seeking  disclosure  of  wage  scales,  but  actual  payroll 
information  for  individual  workers.  Since  neither  the 
hours  worked  by  a particular  individual,  that  individual's 
job  classification,  nor  even  the  fact  that  an  individual  is 
worlcing  on  a project  is  rendered  public  information  by 
the  Davis-Bacon  Act,  the  requesters  overestimate  the 
intrusion  into  the  workers'  financial  privacy  worked  by 
the  posting  requirement. 

Recovery  Fund  also  argues  that  the  workers  on  the 
Hickam  Air  Force  Base  project  have  a diminished 
expectation  of  privacy  because  Hawaii's  freedom  of 
infoimation  statute  makes  certified  payroll  records  for 
public  works  projects  available  for  public  inspection. 
Hawaii  Rev.  Stat  § 92F-12(a)(9).  Because  construction 
workers  usually  work  on  a number  of  projects  during  any 
one  year.  Recovery  Fund  argues,  some  of  their  income 
infoimation  is  already  publicly  available  if  they  have 
[**15]  worked  on  any  state  public  works  projects.  Thus, 
the  additional  invasion  of  privacy  that  results  from 
disclosing  payroll  information  on  federal  construction 
contracts  is  minimal.  The  answer  to  this  is  quite  simple: 
the  payroll  records  that  the  labor  organizations  here  seek 
remain  private  because  they  contain  infoimation  entirely 
distinct  fi-om  Hawaii  state  contract  payroll  records. 

[HN6]  In  sum,  we  conclude  that  workers  on 
federally-funded  constraction  projects  have  a substantial 
privacy  interest  in  information  tying  their  names  and 
addresses  to  precise  payroll  figures. 

B 

Having  concluded  that  substantial  privacy  interests 
would  be  implicated  by  fulfillment  of  the  FOIA  requests 
at  issue,  we  now  consider  whether  FOIA  recognizes  a 
public  interest  in  disclosure  that  might  outweigh  the 
intmsion  that  such  disclosure  would  bring  about.  [HN7] 
FOIA  only  recognizes  the  public's  interest  in  knowing 
"what  their  government  is  up  to"  and  does  not  create  an 


4 Requesters  describe  the  Court's  decision  in 
United  States  Dep't  of  Defense,  as  predicated  on 
the  worker’s'  decisions  not  to  disclose  their  home 
addresses  to  their  collective  bargaining 
representative.  114  S.  Ct.  at  1015.  The  Court  uses 
the  workers’  decision  to  demonstrate  their 
"nontrivial  privacy  interest  in  nondisclosure"  even 
if  the  information  was  available  to  the  public  in 


203 


Page  6 

26F.3d  1479,  *1484;  1994U.S.  App.  LEXIS  15012,  **15; 

128  Lab.  Cas.  (CCH)  P33.106;  94  Cal.  Daily  Op.  Service  4595 


avenue  to  acquire  information  about  other  private  parties 
held  in  the  government's  files.  Reporters  Committee,  489 
U.S.  at  772-18.  ^ The  requesters  here  both  acknowledge 
that,  in  light  of  Reporters  [**16]  Committee,  they 
cannot  request  disclosure  of  the  records  on  the  basis  that 
they  would  be  useful  in  searching  for  violations  of  the 
Davis-Bacon  Act  by  federal  contractors,  They 
accordingly  frame  the  public  benefit  to  be  served  by 
disclosure  as  an  inquiiy  into  the  government's  diligence 
in  enforcing  Davis-Bacon.  [*1485]  They  argue  that  this 
would  fulfill  the  "basic  purpose"  of  FOIA:  to  "'open 
agency  action  to  the  light  of  public  scrutiny.'"  Rose,  425 
U.S.  at  372. 

5 United  Ass’n  of  Journeymen  & Apprentices  of 
the  Plumbing  & Pipefitting  Indus.,  Local  598  v. 
Dep't  of  the  Army,  Corps  of  Engineers,  841  F.2d 
1459  (9th  Cir.  1988),  a case  reviewing  the  district 
court's  failure  to  award  attorneys'  fees  to  a labor 
organization  after  the  disfrict  court  awarded 
disclosure  of  certified  payroll  records,  has  been 
overruled  by  a pan  of  Supreme  Court  cases,  Local 
59S's  analysis  was  predicated  on  the  assumption 
that  "the  public  interest  in  the  enforcement  of 
labor  laws"  constitutes  a cognizable  public 
interest  under  FOIA,  Local  598,  841  F.2d  at 
1462.  Since  Local  598's  public  interest  analysis 
was  not  focused  on  whether  the  disclosed 
documents  would  reveal  what  the  government  is 
up  to,  its  reasoning  was  implicitly  ovemrled  by 
Reporters  Committee  and  explicitly  rejected  by 
United  States  Dep't  of  Defense,  114  S.  Ct.  at 
1014. 

[**17]  The  circuits  disagree  about  the 
appropriateness  of  such  "derivative  use"  arguments  in 
analyses  of  the  FOIA  privacy  exemptions.  Compare 
Department  of  Veterans  AJfairs,  958  F.2d  at  512 
(rejecting  derivative-use  argument  is  always  appropriate) 
and  Hopkins,  929  F.2d  at  88  ("Disclosui-e  of  roformation 
affecting  privacy  interests  is  permissible  only  if  the 
information  reveals  something  directly  about  the 
character  of  a government  agency  or  official,")  (emphasis 
in  original)  Mith  Painting  and  DrywalJ,  936  F.2d  at  1303 
(derivative  use  is  a public  interest  cognizable  under 
FOIA);  see  also  United  States  Dep't  of  Navy  v,  FLRA, 
975  F.2d  348,  355  n.3  (7th  Cir.  1992)  (agreeing  with 
Second  Circuit  that  "viitually  any  piece  of  information 
about  a government  employee  could  possibly  provide 
some  assistance  to  an  bvestigative  reporter"). 


The  Supreme  Court  has  avoided  the  issue.  See 
United  States  Dep't  of  State  v.  Ray>,  116  L.  Ed.  2d  526, 
112  S.  Ct.  541,  549-50  (1991).  If  "derivative"  public 
benefits  are  merely  those  [**18]  which  require  some 
tabulation  of  data  released  under  FOIA,  or  perhaps  some 
further  research  on  the  part  of  the  requester,  we  see  no 
reason  why  the  extra  effort  required  of  the  requester 
should,  in  every  case,  render  a proffered  public  benefit 
more  or  less  strong.  The  problem  in  the  cases  before  us, 
however,  is  that  the  additional  step  requires  direct  contact 
with  the  employees  whose  payroll  records  are  being 
sought.  Any  additional  public  benefit  the  requesters 
might  realize  through  those  contacts  is  inextricably 
intertwined  with  the  invasions  of  privacy  that  those 
contacts  will  work. 

On  balance,  we  hold  that  release  of  the  information 
sought  by  the  requesters  would  constitute  a "clearly 
unwarranted  invasion  of  personal  privacy"  and  the 
payroll  records  are  therefore  exempt  from  disclosure 
under  FOIA.  The  requesters  here  have  less  intnisive 
means  of  procuring  the  information  they  seek  than  having 
the  government  disgorge  private  information  fi'om  its 
files.  They  may  pass  out  fliers  at  the  beginning  or  end  of 
the  workday  to  workers  on  federal  contracts,  providing  a 
form  for  the  employees  to  self-report  the  information  the 
requesters  now  seek  to  procure  through  FOIA.  They  may 
post  signs  [**19]  or  advertisements  soliciting 
information  from  workers  about  possible  violations  of  the 
Davis-Bacon  Act.  Through  any  of  these  means,  the 
requesters  may  procure  the  information  they  desire. 
Whether  they  seek  to  self-enforce  the  Davis-Bacon  Act  or 
to  shed  light  on  the  government's  enforcement  of  it,  the 
government  need  not  violate  the  privacy  of  these  workers 
by  disclosing  unredacted  payroll  records. 

We  find  the  Sixth  Circuit's  discussion  of  privacy 
imphcations  in  an  analogous  situation  instructive.  In 
Heights  Community  Congress  v.  Veterans  Admin.,  732 
F. 2d  526  (6th  Cir.),  cert,  denied,  469  U.S.  1034,  83  L.  Ed. 
2d  398,  105  S.  Ct.  506  (1984),  that  court  held  that  a 
community  group  was  not  entitled  to  information  about 
VA-insured  loans  from  which  the  name  and  social 
security  number  of  loan  recipients  would  be  redacted  but 
property  address  and  amount  of  loan  would  not  be.  ® The 
court  held  that,  on  balance,  Exemption  6 justified 
withholding  of  the  information  because  its  release  would 
subject  a veteran,  who  is  not  himself  suspected  of  any 
wrongdoing,  to  involuntary  personal  involvement  in 
[plaintiff]'s  [**20]  investigation  of  [racial]  steering. 
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Even  if  [plaintiff]  did  not  itself  attempt  to  link  addresses 
to  specific  veterans,  any  realtor  or  lender  accused  of 
steering  by  evidence  compiled  from  individual  VA  loan 
reports  could,  if  inclined  to  do  so,  certainly  seek  to 
examine  the  reports  and  counter  the  inference  of  steering 
by  interrogating  the  individual  buyers  of  the  identified 
property.  Holding  a person's  privacy  hostage  in  this 
fashion  is  contrary  ...  to  the  basic  right  in  this  nation 
simply  to  be  left  alone.  Certainly  nothing  prevents 
[plaintiff]  from  publicly  advertising  its  investigation  and 
requesting  any  VA  loan  recipient  who  desires  to 
cooperate  with  [plaintiff]  to  come  [*1486]  forward  if  he 
so  elects,  or  pursuing  other  less  controversial  avenues  to 
obtain  the  infonnation. 

6 In  an  analysis  cast  into  doubt  by  Reporters 
Committee,  the  court  held  that  the  purpose  was 
proper  under  FOIA.  Heights  Community 
Congress,  732  F.2d  at  530. 


Id  at  530. 

Finally,  we  [**21]  note  that  the  requesters  already 
have  a substantial  amount  of  the  information  they  seek.  In 
each  case,  the  government  has  agreed  to  provide  the 
certified  payroll  records  with  names,  addresses,  and 
social  security  numbers  redacted.  Thus,  the  requesters 
can  compare  job  classifications  to  pay  rates  to  determine 
if  employees  are  being  paid  the  prevailing  wage.  We 
recognize  that  the  redacted  records  would  not  permit  the 
requesters  to  deteimine  whether  the  goverranent  was 
discovering  violations  in  which  contractors  misclassify 
workers  in  order  to  pay  a less-than-'prevailing  wage  or 
where  contractors  properly  classify  and  compensate  the 
worker  on  paper  but  require  him  or  her  to  pay  a kickback 
to  the  contractor.  We  simply  believe  that,  as  a matter  of 
law,  the  employees'  privacy  interests  are  not  outweighed 
by  the  marginal  additional  usefulness  that  the  names  and 
addresses  would  serve  in  uncovering  "what  the 
government  is  up  to."  Disclosure  would  therefore  be  a 
"clearly  unwarranted  invasion  of  personal  privacy"  and 
the  government  was  justified  in  withholding  the  names 
and  addresses  pursuant  to  Exemption  6 of  FOIA. 

7 The  requesters  cite  Dobronski  v.  FCC,  17  F.3d 
275  (9th  Cir.  1994),  as  support  for  the  importance 
of  the  information  they  seek.  The  interests 
weighed  in  that  case,  however,  are  dramatically 
different  firom  those  we  weigh  here  today.  In. 


Dobronski,  the  requester  had  received  a "tip”  that 
a particular  assistant  bureau  chief  for  the  FCC  had 
improperly  used  sick  leave.  17  F.3d  at  277,- The 
requester  sought  records  that  merely  contained  the 
dates  on  which  the  assistant  bureau  chief  had 
taken  sick  leave.  Id.  at  279.  Noting  that  the 
records  did  ■ not  disclose  any  infoimation  of  a 
personal  nature,  such  as  the  particular  illness  or 
condition  necessitating  the  absence,  the  court  in 
that  instance  found  the  balance  weighed  in  favor 
of  disclosure.  Id.  Lhce  our  decision  in  Dobronsla, 
we  believe  a limited  amount  of  information  is 
appropriate  for  disclosure.  For  that  reason,  our 
decision  is  based  in  part  on  the  government's 
willingness  to  provide  information  that  will  allow 
the  requesters  to  compare  job  classifications  to 
pay  rates. 

[**22]  IV 

Because  we  hold  that  Exemption  6 justifies  the 
government's  action  in  providing  redacted  copies  of 
certified  payroll  records  requested  by  the  labor 
organizations,  we  need  not  reach  the  Exemption  7(C) 
issue  nor  Rebound’s  appeal  concerning  attorneys'  fees  and 
additional  remedies.  The  judgments  of  the  district  courts 
below  are  REVERSED. 

CONCUR  BY:  NORRIS 

CONCUR 

Norris,  I.,  concmring; 

I believe  the  critical  question  at  issue  is  whether 
FOIA  requires  the  government  to  release  the  payroll 
records  with  the  individual  employees'  home  addresses 
included.  Plaintiffs  want  the  addresses  to  enable  them  to 
contact  the  workers  dhectly  to  check  the  accuracy  of  the 
records  submitted  to  the  government,  and  to  determine 
whether  the  agencies  are  doing  a satisfactory  job  in 
discovering  reporting  violations  such  as  job 
misclassifications  and  secret  kickback  arrangements. 

I come  down  on  the  side  of  nondisclosure  because  I 
believe  that  the  release  of  home  addresses  would 
constitute  a "clearly  unwarranted"  privacy  invasion, 
outweighing  even  the  public's  substantial  interest  in 
release  of  these  records.  ^ The  invasion  of  privacy  that 
results  from  disclosure  of  one's  home  address  is  far  more 
substantial  than,  say,  [**23]  the  disclosure  of  one's 
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phone  number.  In  contrast  to  phone  numbers,  home 
addresses  are  not  routinely  available.  Many  people 
choose  to  list  their  addresses  in  the  phone  book,  but  many 
do  not.  The  reason  is  simple;  publishing  youi-  phone 
number  may  invite  annoying  phone  calls,  but  publishing 
your  address  can  lead  to  far  more  intnisive  breaches  of 
privacy,  [*1487]  and  even  physical  danger.  ^ 

1 I do  not  say,  however,  that  the  disclosure  of 
home  addresses  would  never  be  wananted.  If  the 
public  interest  is  sufficiently  strong,  the  balance 
may  favor  disclosure,  . But  before  a court 
authorizes  the  release  of  home  addresses,  it  should 
first  examine  whether  the  proposed  public  benefit 
could  be  served  just  as  well  by  disclosure  of  other 
identifying  information.  For  instance,  plaintiffs 
here  may  be  able  to  accomplish  their  public 
monitoring  purpose  just  as  well  (or  very  nearly 
so)  by  relying  on  the  workers'  telephone  numbers, 
rather  than  their  home  addresses. 

2 For  the  same  reason,  telephone  directory 
assistance  normally  will  not  provide  caUers  with 
addresses  for  the  telephone  numbers  the  callers 
have  requested. 

[**24]  Although  I agree  with  the  result  reached  by 
the  majority,  I have  two  concerns  with  the  majority's 
analysis.  First,  I am  troubled  by  the  manner  in  which  the 
majority  evaluates  the  privacy  interests  at  stake  in  this 
case.  While  I do  not  dispute  that  the  workers  have  a 
significant  privacy  interest  in  their  home  addresses,  I 
question  the  way  the  majority  assesses  the  consequences 
of  disclosure  in  reaching  its  conclusion  that  disclosure 
would  invade  "substantial"  privacy  interests,  and  thereby 
produce  a "clearly  unwarranted  invasion  of  personal 
privacy."  Majority  Opinion  at  6474,  6476. 

The  majority's  evaluation  of  the  privacy  invasion- 
rests,  in  large  part,  on  the  generic  statement  by  the 
government  that  disclosure  would  produce  a "barrage  of 
mailings"  that  would  seriously  intrude  upon  the  privacy 
of  the  construction  workers.  See  Majority  Opinion  at 
6472-74.  The  majority  buys  mto  this  assumption  even 
though  the  government  has  failed  to  produce  any 
evidence  to  suggest  that  these  construction  workers 
constitute  a targeted  group  who  would  be  exploited  by 
mass  marketers.  In  my  view,  the  government  may  not 
rely  on  mere  conjecture  in  describing  the  extent  of  the 
privacy  invasion  that  would  [**25]  result.  It  must  show 
that  there  is  a "substantial  probability"  that  the 


information  would  be  used  in  the  intrusive  manner  that  is 
being  suggested.  National  Ass'n  of  Retired  Fed. 
Employees  v.  Horner,  279  US.  App.  D.C.  27,  879  F.2d 
873,  878  (D.C.  Cir.  1 989)',  see  also  United  States  Dep't  of 
Stale  V.  Ro)>,  116  L.  Ed.  2d  526,  112  S.  Cl.  541,  548  n.l2 
(1991)  (citing  Homer  and  rejecting  a per  se  mle  against 
disclosing  lists  of  names  and  other  identifying 
infoimation).  A vague  assertion  that  someone  might  be 
interested  in  reaching  persons  identified  on  government 
records  is  not  enough;  there  must  be  some  sort  of 
evidentiary  showing  to  suggest  the  sorts  of  intrasive 
consequences  that  would  likely  flow  from  disclosure.  See 
Homer,  879  F.2d  at  876,  878',  Birch  v.  United  States 
Postal  Serv.,  256  U.S.  App.  D.C.  128,  803  F.2d  1206, 
1209  (D.C.  Cir.  1986)  ("The  agency  bears  the  burden  of 
setting  forth  'a  relatively  detailed  justification'  for 
assertion  of  an  exemption  . . . ."). 

My  second  concern  regards  the  [**26]  majority's 
valuation  of  the  pubhc  interest  at  stake.  The  Supreme 
Court  recently  reaffirmed  the  fundamental  principle  that 
"'disclosure,  not  secrecy,  is  the  dominant  objective  of 
[FOIA],"'  United  States  Dep't  of  Defense  v.  FLRA,  127  L. 
Ed.  2d  325,  114  S.  Ct.  1006,  1012  (1994)  (quoting 
Department  of  Air  Force  v.  Rose,  425  U.S.  352,  361,  48 
L.  Ed.  2d  11,  96  S.  Ct.  1592  (1976)  (emphasis  added)).  In 
place  of  the  sfrong  presumption  in  favor  of  disclosure,  the 
majority  discounts  the  public  interest  by  adopting  a per  se 
rule  that  such  an  interest  is  minimal  if  it  depends  on 
"derivative  use"  that  requires  any  contact  with 
individuals.  While  I agree  with  the  majority  that  there 
should  be  no  per  se  mle  barring  courts  from  consideiing 
the  "derivative  uses"  of  information  as  part  of  the  public 
benefits  to  disclosm-e,  3 see  Majority  Opinion  at  6476,  I 
disagree  with  the  majority's  apparent  suggestion  courts 
should  ignore  the  public  benefits  of  disclosure  if  such 
benefits  depend  on  a "derivative  use"  that  involves  direct 
contact  with  individuals.  Id.  at  6476.  As  the  majority 
states:  [**27] 

3  In  the  past  three  years,  the  Supreme  Court  has 
twice  declined  to  adopt  such  a per  se  mle,  see 
United  States  Dep't  of  Defense,  127  L.  Ed.  2d  325, 
114  S.  Ct.  1006',  Ray,  112  S.  Ct.  at  549,  and  I see 
no  justification  for  adopting  it  as  the  law  of  our 
circuit.  It  is  often  impossible  to  find  out  what  one 
document  means  unless  it  is  read  in  a larger 
context,  supplemented  with  information  that 
comes  from  other  sources.  See  Painting  and 
Drywall  Work  Preservation  Fund  v.  HUD,  290 
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U.S.  App.  D.C.  243,  936  F.2d  1300,  1303  (D.C. 
Cir.  1991)  ("We  have  recognized  that  a relevant 
public  interest  could  exist  where  the  names  of 
current  workers  might  provide  leads  for  an 
investigative  reporter  seeking  to  feinet  out  what 
government  is  up  to.")  (quotation  marks  omitted). 
Confining  the  public  interest  inquiry  to  the  four 
comers  of  the  document  requested  would  be 
unnecessarily  fonnalistic  and  inconsistent  with 
FOIA's  general  policy  of  full  agency  disclosure, 

[**28]  The  problem  in  the  cases  before  us  ...  is 
that  the  additional  step  requires  direct  contact  with  the 
employees  whose  payroll  records  are  being  sought.  Any 
additional  public  benefit  the  requesters  might  realize 
through  those  contacts  is  inextricably  intertwined  with 
the  invasions  of  privacy  that  those  contacts  will  work. 

[*1488]  Id.  (emphasis  added).  The  fact  that  the 
public  benefits  of  disclosure  may  be  "intertwined"  with 
the  privacy  interests  should  in  no  way  diminish  the 
importance  of  the  public  interest  asserted.  The  public 
interest  inquiry  and  the  privacy  inquiry  are  two  separate 
strands  of  the  analysis:  the  strength  of  the  public  interest 
has  no  bearing  on  the  strength  of  the  privacy  interest,  nor 
does  the  privacy  interest  affect  the  weight  of  the  public 
interest.  To  be  sure,  the  two  factors  ultimately  get 


balanced  against  one  another,  but  they  must  be  evaluated 
independently.  To  mix  the  two  factors  together  before  the 
balancing  phase  unnecessarily  confuses  the  analysis. 

In  short,  the  majority's  adoption  of  a per  se  rale 
against  considering  derivative  uses  in  weighing  the  public 
interest  conflicts  with  FOIA's  "strong  presumption  in 
favor  of  disclosure."  Ray,  112  S.  Ct.  at  547.  [**29]  By 
confining  the  public  interest  to  the  information  contained 
in  the  four  comers  of  agency  records,  the  majority  resets 
the  FOIA  scales  heavily  against  disclosure. 

4 This  is  particularly  troubling  in  light  of  the 
majority's  inclusion  on  the  privacy  side  of  the 
scales  consideration  of  any  derivative  use  to 
which  the  disclosed  information  might  be  put.  See 
Majority  Opinion  at  6472-73  (disclosure  might 
lead  to  a barrage  of  mailings  by  merchandisers). 
As  Justice  Scalia  noted  in  his  separate  opinion  in 
Ray,  "derivative  use  on  the  public-benefits  side, 
and  derivative  use  on  the  personal-privacy  side 
must  surely  go  together  (there  is  no  plausible 
reason  to  allow  it  for  one  and  bar  it  for  the 
other)."  112  S.  Ct.  at  551  (Scalia,  J,,  concurring  in 
the  judgment  and  concuning  in  part). 
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DISPOSITION:  [**1]  Defendant's  Motion  for 

Summary  Judgment  is  GRANTED.  Any  and  all  other 
outstanding  motions  are  rendered  and  declared  Moot.  The 
above-captioned  case  is  DISMISSED  from  the  dockets  of 
this  Court. 

LexisNexis(R)  Headnotes 


Administrative  Lcnv  > Governmental  Infoiination  > 
Freedom  of  Information  > Enforcement  > Burdens  of 
Proof 

Civil  Procedure  > Summary  Judgment  > Standards  > 
Appropriateness 

Civil  Procedure  > Summary  Judgment  > Standards  > 
Genuine  Disputes 

[HNl]  Summary  judgment  must  be  granted  to  the  movant 
if  it  has  shown,  when  the  facts  axe  viewed  in  the  light 
most  favorable  to  the  nonmovant,  that  there  is  no  genuine 
issue  of  material  fact  and  it  is  entitled  to  judgment  as  a 
matter  of  law.  Fed.  R.  Civ.  P.  56(c).  In  Freedom  of 
Information  Act  (FOIA)  cases,  the  burden  of  justifying 
nondisclosure  lies  with  the  defendant  agency,  and 
summary  judgment  in  its  favor  is  appropriate  only  where 
the  agency  can  prove  that  each  document  that  falls  within 
the  class  requested  either  has  been  produced,  is 
unidentifiable,  or  is  wholly  exempt  from  the  FOIA's 
inspection  requii'eraents. 


Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
General  Overview 

Civil  Procedure  > Summary  Judgment  > Supporting 
Materials  > Affidavits 

E?ivironmental  Lcnv  > Litigation  & Administratwe 
Proceedings  > Judicial  Review 

[HN2]  When  an  agency  seeks  summary  judgment  on  the 
basis  of  a Freedom  of  Information  Act  exemption,  it  can 
discharge  its  burden  by  providing  a relatively  detailed 
justification,  specifically  identifying  the  reasons  why  a 
particular  justification  is  relevant  and  correlating  those 
claims  with  the  particular  part  of  a withheld  document  to 
which  they  apply.  The  court  may  grant  summary 
judgment  solely  on  the  basis  of  affidavits  or  declarations 
that  explain  how  requested  information  falls  within  a 
claimed  exemption  if  the  affidavits  or  declarations  are 
sufficiently  detailed,  nonconclusoiy,  and  submitted  in 
good  faith.  Still,  the  court  must  review  de  novo  an 
agency's  decision  to  exempt  information.  5 U.S.C.S.  § 
522(a)(4)(B). 

Administi-ative  Lcnv  > Governmental  Information  > 

Freedom  of  Information  > Defenses  & Exemptions  > 

Foreign  Policy  & National  Defense 

Military  & Veterans  Law  > Defense  Powers  > National 

Defense 

PHN3]  Exemption  (b)(1)  of  the  Freedom  of  Information 
Act  protects  materials  specifically  authorized  unckr 
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criteria  established  by  an  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense  or  foreign  policy 
which  are  in  fact  properly  classified  pursuant  to  such 
Executive  order.  5 U.S.C.S.  § 552(b)(1). 

Adniinisti-ative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Foreign  Policy  & National  Defense 
Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Enforcement  > Vaughn 
Indexes 

Governments  > Federal  Government  > Domestic 
Security 

[HN4]  Vaughn  declarations  filed  in  Freedom  of 
Information  Act  (FOLA)  cases  involving  classified 
documents  inherently  require  a degi'ee  of  generalization 
and  such  generalization  does  not  violate  the  FOIA. 
Fuithennore,  courts  generally  have  deferred  to  agency 
expertise  in  national  security  matters. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Internal  Personnel  Rules 

[HN5]  Exemption  (b)(2)  of  the  Freedom  of  Information 
Act  (FOIA)  protects  information  related  solely  to  the 
internal  personnel  rules  and  practices  of  an  agency.  5 
U.S.C.S:  § 552(b)(2).  To  fail  within  exemption  (b)(2),  the 
material  withheld  must  be  predominantly  internal  and  its 
disclosure  significantly  risk  circumvention  of  agency 
regulations  or  statutes.  Whether  there  is  any  public 
interest  in  disclosure  is  irrelevant.  This  is  because  the 
concern  in  such  cases  is  that  a FOIA  disclosure  should 
not  benefit  those  attempting  to  violate  the  law  and  avoid 
detection. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Statutory  Exemptions 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Disclosure  Requirements  > 
General  Overview 

Criminal  Lmv  & Procedure  > Grand  Juries  > Secrecy  > 
Freedom  of  Information  Act 

[HN6]  Exemption  (b)(3)  of  the  Freedom  of  Information 
Act  allows  for  the  withholding  of  information  specifically 
exempted  fi'om  disclosure  by  statute,  provided  the  statute 
requires  matters  to  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or 


estabhshes  particular  criteria  for  withholding  dr  refers  to 
particular  types  of  matters  to  be  withheld.  5 U.S.C.S.  § 
552(b)(3). 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Oveiwieiv 
Criminal  Lmv  & Procedure  > Grand  Juries  > Secrecy  > 
Freedom  of  Information  Act 

[HN7]  Rule  6(e)  of  the  Federal  Rules  of  Criminal 
Procedure  prohibits  the  disclosure  of  matters  which 
occur  before  grand  juries,  except  under  narrow 
circumstances.  Fed.  R.  Crim.  P.  6(e). 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Medical  & Personnel  Files 

[HNS]  Under  Freedom  of  Information  Act  exemption 
(b)(6),  material  may  be  withheld  which  would  constitute 
a clearly  unwanunted  invasion  of  personal  privacy.  5 
U.S.C.S.§  552(b)(6). 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Medical  & Personnel  Files 

[HN9]  To  warrant  protection  under  exemption  (b)(6)  of 
the  Freedom  of  Information  Act,  information  must,  as  a 
thi'eshold  matter,  be  contained  within  personnel  and 
medical  files  and  similar  files.  5 U.S.C.S.  § 552(b)(6). 
The  protection  of  an  individual's  privacy  interests  surely 
is  not  intended  to  turn  upon  the  label  of  the  file  which 
contains  the  damaging  information.  All  information 
which  applies  to  a particular  individual  meets  the 
threshold  requirement  for  exemption  (b)(6)  protection. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > General  Overvieiv 
Constitutional  Lmv  > Bill  of  Rights  > Fundamental 
Freedoms  > Freedom  of  Speech  > Free  Press  > General 
Overvienv 

Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > Personal  Information 
[HNIO]  A defendant  claiming  exemption  under  5 
U.S.C.S.  § 552(b)(6)  must  establish  that  the  disclosure  of 
the  records  at  issue  would  constitute  a clearly 
unwarranted  invasion  of  personal  privacy,  which  requires 
a balancing  of  the  public's  right  to  disclosure  against  the 
individual's  right  to  privacy.  The  concept  of  "public 
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interest"  under  the  Freedom  of  Information  Act  (FOIA) 
has  been  shaiply  limited  to  the  core  puipose  for  which  it 
was  enacted:  to  shed  light  on  an  agency's  performance  of 
its  statutory  duties.  Information  that  does  not  directly 
reveal  the  operation  or  activities  of  the  federal 
government  falls  outside  the  ambit  of  the  public  interest 
that  the  FOIA  was  enacted  to  serwe. 

Administra-live  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Law  Enforcement  Records  > General  Overvietv 
[HNll]  Exemption  (b)(7)  of  the  Freedom  of  Information 
Act  protects  investigatory  records  compiled  for  law 
enforcement  purposes,  but  is  limited  to  those  records  the 
production  of  which  would  cause  one  of  a variety  of 
enumerated  harms.  5 U.S.C.S.  § 552(b)(7). 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Law  Enforcement  Records  > Personal  Information 
Constitutional  Law  > Substantive  Due  Process  > 
Privacy  > Personal  Information 

[HN12]  Exemption  (b)(7)(C)  of  the  Freedom  of 
Information  Act  provides  protection  from  disclosure  to 
investigatory  material  when  such  disclosure  could 
reasonably  be  expected  to  constitute  an  unwarranted 
invasion  of  personal  privacy.  5 U.S.C.S.  § 552(b)(7)(C). 
It  is  generally  recognized  that  the  mention  of  an 
individual's  name  in  a law  enforcement  file  will  engender 
comment  and  speculation  and  carries  a stigmatizing 
connotation.  As  such,  the  court  is  required  to  balance  the 
personal  privacy  interests  of  the  named  individuals  with 
the  interest  of  the  public  in  the  disclosure  of  such 
information. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
La^v  Enforcement  Records  > Personal  Information 
[HN13]  Exemption  (b)(7)(C)  of  the  Freedom  of 
Information  Act,  codified  at  5 U.S.C.S.  § 552(b)(7)(C),  is 
designed  to  protect  not  only  against  the  danger  of 
physical  harm  but  also  against  those  invasions  of  personal 
privacy  likely  to  be  associated  with  the  stigma  frequently 
attached  to  law  enforcement  proceedings  and 
investigations. 

Administrative  Law  > Governmental  Information  > 


Freedom  of  Information  > Defenses  & Exemption's  > 
Law  Enforcement  Records  > Confidential  Source 
[HN14]  Exemption  (b)(7)(D)  of  the  Freedom  of 
Information  Act  (FOIA)  is  designed  to  provide  protectioir 
for  investigatory  material  which  could  reasonably  be 
expected  to  disclose  the  identity  of  a confidential  source, 
or  information  famished  by  a confidential  source.  5 
U.S.C.S.  § 552  (b)(7)(D).  Exemption  (b)(7)(D)  has  long 
been  recognized  as  affording  the  most  comprehensive 
protection  of  all  of  the  FOIA's  law  enforcement 
exemptions.  Not  all  infoimation  received  from  sources  in 
the  course  of  criminal  investigations,  however,  is  entitled 
to  a presumption  of  confidentiality.  Source 
confidentiality  must  be  determined  on  a case-by-case 
basis,  recognizing  that  it  may  be  tme  that  most  mdividual 
sources  will  expect  confidentiality.  Thus  the  government 
must  show  either  that  a source  received  express 
assurances  of  confidentiality  or  that  circumstances 
existed  fi-om  which  an  inference  of  confidentiality  can  be 
assumed. 

Administrative  Law  > Governmental  Information  > 
Freedom  of  Information  > Defenses  & Exemptions  > 
Law  Enforcement  Records  > General  Overview 
[HN15]  Exemption  (b)(7)(E)  of  the  Freedom  of 
Information  Act  provides  for  the  withholding  of 
investigatory  records  compiled  for  law  enforcement 
purposes,  the  disclosure  of  which  would  reveal 
techniques  and  procedures  for  law  enforcement 
investigations  or  prosecutions  if  such  disclosure  could 
reasonably  be  expected  to  risk  circumvention  of  the  law. 
5 U.S.C.S.  § 552(b)(7)(E). 

COUNSEL:  APPEARANCES 

FOR  THE  PLAINTIFF:  Woody  Voinche,  pro  se, 
Marksville,  Louisiana. 

FOR  THE  DEFENDANT;  Fred  E.  Haynes,  Assistant 
United  States  Attorney,  with  whom  Eric  H.  Holder,  Jr., 
United  States  Attorney,  appeared  on  the  briefs, 
Washington,  D.C. 

JUDGES;  CHARLES  R.  RICHEY,  UNITED  STATES 
DISTRICT  JUDGE 

OPINION  BY:  CHARLES  R.  RICHEY 
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[*325]  MEMORANDUM  OPINION  OF  CHARLES 
R.  RICHEY 

UNITED  STATES  DISTRICT  JUDGE 
INTRODUCTION 

Before  the  Court  in  the  above-entitled  case  are  the 
defendant's  Motion  for  Summary  [*326]  Judgment;  Mhe 
plaintiffs  Opposition  thereto;  and  the  defendant's  Reply. 
This  case  arises  out  the  defendant's  decision  to  withhold 
enthe  documents  and  portions  of  documents  responsive 
to  the  plaintiffs  Freedom  of  Information  Act  ("FOIA"),  5 
U.S.C.  § 552,  request  seeking  material  that  had  been 
previously  released  to  Alexander  Chams  and  referenced 
in  Mr.  Chams'  book.  Cloak  and  Gavel. 

1  In  its  Motion  for  Summary  Judgment,  the 
defendant  incorporates  its  Motion  for  Partial 
Summary  Judgment,  filed  June  17,  1996. 

[**2]  The  defendant  has  moved  for  summary 
judgment  on  the  grounds  that  it  has  released  all  materia! 
responsive  to  the  plaintiffs  request  except  information 
properly  withheld  pursuant  to  various  exceptions  to  the 
FOIA.  Upon  consideration  of  the  filings  by  the  parties, 
the  entire  record  herein,  the  law  applicable  thereto,  and 
for  the  reasons  set  forth  below,  the  defendant's  Motion 
for  Summary  Judgment  shall  be  granted. 

BACKGROUND 

On  September  23,  1993,  the  plaintiff  sent  a letter  to 
the  defendant,  the  Federal  Bureau  of  Investigation 
("FBI"),  requesting  information  concerning  alleged  FBI 
wiretaps  at  the  United  States  Supreme  Court,  "overhears" 
of  conversations  Justices  had  with  third  parties,  former 
FBI  chief,  J.  Edgar  Hoovef  s official  and  confidential  ("0 
& C")  files,  and  other  surveillance  issues.  On  May  24, 
1994,  the  defendant  released  152  pages  of  documents  to 
the  plaintiff  relating  to  the  Supreme  Court  and  the 
judiciary.  The  defendant,  however,  withheld  documents 
and  redacted  material  from  the  pages  released  to  the 
plaintiff  pm'suant  to  FOIA  exemptions  (b)(1);  (b)(2); 
(b)(3);  (b)(6);  (b)(7)(C);  (b)(7)(D)  and  (b)(7)(E).  5 

U.S.C.A.  §§  552(b)(1),  (2),  (3),  (6),  (7)(C),  [**3]  (7){D) 
and  (7)(F)  (1996).  The  plaintiff  appealed  the  decision  to 
withhold  and  redact  portions  of  documents.  On  October 
16,  1995,  having  received  no  decision  on  his  appeal,  the 
plaintiff  filed  the  above-entitled  action  requesting  the 
Court  to  order  the  defendant  to  produce  the  withheld 


records  to  the  plaintiff  and  to  award  costs  and  attorney's 
fees. 

The  parties  agreed  that  the  defendant  would  file 
Vaughn  indices  ^ explaining  the  basis  for  its  withholding 
of  documents,  the  fust  of  which  was  filed  on  April  29, 
1996.  A status  conference  in  the  case  was  held  on  May 
31,  1996,  at  which  time  the  plaintiff  withdrew  his  request 
for  production  the  Hoover  0 & C files,  since  those 
documents  were  available  for  review  at  the  FBI 
Headquarters'  reading  room.  Also  at  that  time,  the 
plaintiff  stated  that  he  would  not  contest  the  defendant's 
withholdings  that  were  addressed  in  the  declarations  of 
the  FBI  Special  Agents  filed  on  April  29,  1996.  The 
defendant  filed  further  Vaughn  indices  on  June  14,  1996. 

2 Vaughn  v.  Rosen,  157  U.S.  App.  D.C.  340,  484 
F. 2d  820,  827  (D.C.  Cir.  1973),  cert,  denied,  415 
US.  977,  39  L.  Ed.  2d  873,  94  S.  Cl.  1564  (1974). 

[**4]  On  June  17,  1996,  the  defendant  filed  a 
Motion  for  Partial  Summary  Judgment.  3 After  the 
nonexempt  portions  of  a final  outstanding  document  - 
previously  referred  to  the  CIA  for  review  — were 
released,  the  defendant  filed  a Motion  for  Summaiy 
Judgment  on  July  1,  1996. 

3 The  Motion  was  for  partial  summary  judgment 
because  the  declarations  attached  to  it  did  not 
address  one  document  that  had  been  refemed  by 
the  FBI  to  the  CIA  for  a response  to  the  plaintiff. 

DISCUSSION 

I.  DEFENDAFIT  IS  ENTITLED  TO  SUNJIVIARY 
JUDGMENT  BECAUSE  THE  PLAINTIFF  HAS 
NOT  RAISED  AiNY  GENUINE  ISSUES  OF 
MATERIAL  FACT  AND  THE  DEFENDANT 
PROPERLY  ASSERTED  FOIA  EXEMPTIONS 
(b)(1),  (b)(2),  (h)(3),  (b)(6),  (b)(7)(C),  (b)(7)(D)  and 
(b)(7)(E)  TO  JUSTIFY  ITS  WITHHOLDING  OF 
DOCUMENTS. 

[HNl]  Summary  judgment  must  be  granted  to  the 
movant  if  it  has  shown,  when  the  facts  are  viewed  in  the 
light  most  favorable  to  the  nonmovant,  that  there  is  no 
genuine  issue  of  material  fact  and  it  is  entitled  to 
judgment  as  a matter  of  law.  Fed.  R.  Civ.  [**5]  P.  56(c)\ 
see  Celotex  Corp.  v.  Catrett,  477  U.S.  317,  91  L.  Ed.  2d 
265,  106  s et.  2548  (1986).  Lu  FOIA  [*327]  cases,  the 
burden  of  justifying  nondisclosure  lies  with  the  defendant 
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agency,  and  summary  judgment  in  its  favor  is  appropriate 
only  where  the  agency  can  ''prove  that  each  document 
that  falls  within  the  class  requested  either  has  been 
produced,  is  unidentifiable,  or  is  wholly  exempt  from 
[FOIA's]  inspection  requirements."  National  Cable 
Television  Ass'n,  Inc.  v.  FCC,  156  U.S.  App.  D.C.  91,  479 
F.2d  183,  186  (D.  C.  Cir.  1973). 

The  defendant  bases  its  withholding  of  the  records 
responsive  to  the  plaintiff’s  FOIA  request  on  Exemptions 
(b)(1),  (b)(2),  (b)(3),  (b)(6),  and  (b)(7).  [FIN2]  When  an 
agency  seeks  summary  Judgment  on  the  basis  of  a FOIA 
exemption,  it  can  discharge  its  burden  by  providing  a 
relatively  detailed  Justification,  "specifically  identifying 
the  reasons  why  a particular  Justification  is  relevant  and 
correlating  those  claims  with  the  particular  part  of  a 
withheld  document  to  which  they  apply."  Mead  Data 
Central,  Inc.  v.  Department  of  the  Air  Force,  184  U.S. 
App.  D.C.  350,  566  F. 2d  242,  251  (D.C.  Cir.  1977).  The 
Court  may  gi'ant  summary  Judgment  solely  on  the  basis 
of  affidavits  or  declarations  [**6]  that  explain  how 
requested  information  falls  within  a claimed  exemption  if 
the  affidavits  or  declarations  are  sufficiently  detailed, 
nonconclusoiy,  and  submitted  in  good  faith.  Goland  v. 
CIA,  197  U.S.  App.  D.C.  25,  607  F.2d  339,  352  (D.C. 
Cir.  1978),  cei-t.  denied,  445  U.S.  927,  63  L.  Ed.  2d  759, 
100  S.  Ct.  1312  (1980)\  Military  Audit  Project  v.  Casey, 
211  US.  App.  D.C.  135,  656  F.2d  724,  738  (D.C.  Cir. 
1981).  Still,  the  Court  must  review  de  novo  an  agency's 
decision  to  exempt  information.  5 U.S.C.A.  § 
522(a)(4)(B)  (1996). 

Consistent  with  the  liberal  treatment  generally 
afforded  pro  se  litigants,  the  defendant  has  provided 
notice  to  the  plaintiff  in  its  Motion  for  Summary 
Judgment  that  any  factual  assertions  contained  in  the 
affidavits  and  other  attachments  in  support  of  the  Motion 
will  be  accepted  by  the  Court  as  true  unless  the  plaintiff 
submits  his  own  affidavit  or  other  documentary  evidence 
contradicting  such  assertions.  Defendant's  Motion  for 
Summary  Judgment  at  2;  see  Neal  v.  Kelly,  295  U.S.  App. 
D.C.  350,  963  F.2d  453,  456  (D.C.  Cir.  1992)\  Local 
Rule  108;  Fed.  R.  Civ.  P.  56(e).  Notwithstanding  the 
provision  of  adequate  notice  to  the  plaintiff  by  the  [**7] 
defendant  of  the  operation  of  the  summary  Judgment  lule, 
the  plaintiffs  documentary  evidence  in  support  of  his 
Opposition  to  the  defendant's  Motion  fails  to  contradict 
many  of  the  factual  assertions  underlying  the  various 
grounds  upon  which  the  defendant's  Motion  rests. 
Accordingly,  the  Court  must  accept  as  true  the 


uncontroverted  allegations. 

A.  Exemption  (b)(1)  was  properly  asserted. 

[FIN3]  Exemption  (b)(1)  protects-  materials 
"specifically  authorized  under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy"  and  "are  in  fact 
properly  classified  pursuant  to  such  Executive  order."  5 
U.S.C.A.  § 552(b)(1).  In  this  instance,  the  defendant  relies 
on  Executive  Order  12,958,  which  became  effective  on 
October  14,  1995,  and  which  governs  the  classification 
and  protection  of;  (a)  information  that  would  reveal  the 
identity  of  a confidential  human  source,  or  reveal 
information  about  tlie  application  of  an  intelligence 
source  or  method,  or  reveal  the  identity  of  a human 
intelligence  source  when  the  unauthorized  disclosure  of 
that  source  would  clearly  and  demonstrably  damage  the 
national  security  interests  of  the  United  States;  and  [**8] 
(b)  information  that,  if  revealed,  would  seriously  and 
demonstrably  impair  relations  between  the  United  States 
and  a foreign  govemnrent,  or  seriously  and  demonstrably 
undermine  ongoing  diplomatic  acti-vities  of  the  United 
States.  Exec.  Order  No.  12,958,  60  Fed.  Reg.  19,825 
(1995). 

Special  Agent  Richard  D.  Davidson,  a supervisor  m 
the  defendant's  Document  Classification  Unit  and 
designated  by  the  U.S.  Attorney  General  as  a 
classification  and  declassification  authority,  was  given  by 
the  defendant  the  task  of  reviewing  all  classified 
documents  responsive  to  the  plaintiffs  FOIA  request  and 
Justifying  the  withholding  of  some  of  those  documents 
based  on  Exemption  (b)(1)  through  his  declarations,  filed 
with  this  Court  on  April  29  and  June  14,  1996. 

In  his  declarations.  Special  Agent  Davidson  explains 
hr  detail  the  analysis  he  applied  in  determining  which 
documents  or  portions  of  documents  should  be  withheld 
on  the  basis  of  Exemption  (b)(1).  Fhst  & Sec.  Davidson 
Decs.  PP  3-17.  His  declarations  also  state  that  the 
information  in  the  documents  withheld  [*328]  under 
Exemption  (b)(1)  has  been  properly  classified  and  its 
release  would  harm  the  national  interest.  Id.  at  P 6. 

The  majority  of  documents  [**9]  withheld  in  this 
case  under  Exemption  (b)(1)  were  classified  in  their 
entirety  and,  , thus,  were  completely  withheld  from 
release.  See  Sec.  Davidson  Dec.,  App.  A.  The  entries  in 
Special  Agent  Davidson’s  Vaughn  index  relating  to  these 
documents  are  vague  as  to  the  nature  of  the  documents  or 
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infoiTnation  withheld.  As  a result,  the  indices  relating  to 
classified  documents  do  not  provide  much  help  to  the 
Court  in  reviewing  de  mvo  the  defendant's  decision  to 
withhold  the  documents.  In  his  Opposition  to  the 
defendant's  Motion  for  Partial  Summary  Judgment,  the 
plaintiff  argues  that  these  index  enhies  are  insufficient  in 
that  they  are  "only  generalized  theoretical  discussion[s] 
of  possible  harms  which  could  result  from  release  of 
information."  Plaintiffs  Opposition  to  the  FBI's  Motion 
for  Partial  Summary  Judgment;  Motion  for  In  Camera 
Review  and  to  Allow  InteiTOgatories  at  1 ("Plaintiffs 
Opposition")  (quoting  Wiener  v.  FBI,  943  F.2d  972, 
973-74  (9th  Cir.  1991)).  The  plaintiff  questions  whether 
the  defendant  could  have  further  segregated  exempt  from 
nonexempt  materials.  Plaintiffs  Opposition  at  2. 

In  isolation-,  the  Court  ■ finds  these  Vaughn  index 
entries  troubling,  given  [**10]  the  difficulty  such  entries 
create  for  the  Court  in  conducting  a de  novo  review  of  the 
defendant's  decision  to  withhold  the  indexed  documents. 
However,  in  light  of:  (1)  Special  Agent  Davidson's 
thorough  declarations;  (2)  the  Department  of  Justice's 
Department  Review  Committee's  review  of  Special 
Agent  Davidson's  classification  determinations,  see  Sec. 
Davidson  Dec.  P 5;  and  (3)  the  defendants  Vaughn  index 
entries  relating  to  non-classified  material  withlield  fi'om 
the  plaintiff,  which  unquestionably  provide  adequate 
detail  for  such  de  novo  review;  the  Court  will  accept  as 
true  Special  Agent  Davidson's  assertion  that  the 
defendant  provided  as  much  information  in  its  Vaughn 
index  as  it  could  about  documents  classified  in  their 
entirety  without  compromising  national  interests.  [FIN4] 
Vaughn  declarations  filed  in  FOIA  cases  involving 
classified  documents  inherently  requme  a degree  of 
generalization  and  such  generalization  does  not  violate 
the  FOIA.  See,  e.g.,  Maynard  v.  CM,  986  F.2d  547,  557 
(1st  Cir.  1993). 

Furthermore,  courts  generally  have  deferred  to 
agency  expertise  in  national  security  matters,  see,  e.g.. 
Miller  v.  Casey,  235  U.S.  App.  D.C.  11.  730  F.2d  773, 
776  [**11]  (D.C.  Cir.  1984)\  Taylor  v.  Deportment  of 
the  Army,  221  U.S.  App.  D.C.  325,  684  F.2d  99,  109 
(D.C.  Cir.  1982)  (classification  affidavits  are  entitled  to 
the  "utmost  deference").  This  Coui1,  too,  is  reluctant  to 
substitute  its  Judgment  in  place  of  the  agency's  "unique 
insights"  in  areas  of  national  defense  and  ' foreign 
relations.  Krikorian  v.  Department  of  State,  299  U.S. 
App.  D.C.  331,  984  F.2d  461,  464-65  (D.C.  Cir.  1993) 
(acknowledging  agency's  "unique  insights"  in  areas  of 


national  defense  and  foreign  relations).  Therefore,  in  hght 
of  the  Davidson  declarations  and  the  defendant's 
responsible  and  thorough  preparation  of  Vaughn  indices 
not  involving  documents  classified  in  their  entirety,  the 
Court  concludes  that  the  defendant's  invocation  of 
exemption  (b)(1)  was  proper,  despite  the  vague 
descriptions  in  certain  Vaughn  index  entries. 

B.  The  Defendant  Properly  Asserted  Exemption 
(b)(2). 

[HN5]  Exemption  (b)(2)  protects  information 
"related  solely  to  the  internal  personnel  nrles  and 
practices  of  an  agency."  5 U.S.C.A.  § 552(b)(2).  To  faU 
within  exemption  (b)(2),  the  material  withheld  must  be 
"predominantly  internal"  and  its  disclosure  "significantly 
risk  [**12]  circumvention  of  agency  regulations  or 
statutes."  Crooker  v.  Bureatt  of  Alcohol,  Tobacco  & 
Fireafons,  216  U.S.  App.  D.C.  232,  670  F.2d  1051, 
1073-74  (1981).  Under  the  Crooker  test,  whether  there  is 
any  pubhc  interest  in  disclosure  is  irrelevant.  See 
Kaganove  v.  EPA,  856  F.2d  884,  888-89  (7th  Cir.  1988), 
cert,  denied,  488  U.S.  1011,  102  L.  Ed.  2d  789,  109  S.  Cl. 
798  (1989)\  Institute  for  Policy  Studies  v.  Department  of 
the  Air  Force,  676  F.  Supp.  3,  5 (D.D.C.  1987).  This  is 
because  the  concern  in  such  cases  is  that  a FOIA 
disclosure  should  not  "benefit  those  attempting  to  violate 
the  law  and  avoid  detection."  Crooker,  670  F.2d  at  1053. 

In  this  case,  the  defendant  asserted  Exemption  (b)(2) 
for  peimanent  confidential  [*329]  source  symbol 
numbers,  file  numbers,  and  ceidain  manuals  containing 
detailed  discussions  regarding  techniques  used  by 
professional  gamblers  to  evade  prosecution.  First  Kelso 
Dec.  PP  33-36;  Sec.  Kelso  Dec.  PP  33-38.  In  addition, 
the  FBI  withheld  information  relating  to  the  security  of 
the  Supreme  Court  building  and  the  security  procediifes 
for  Supreme  Court  Justices.  Id.  at  P 39. 

The  Court  has  reviewed  the  declarations  of  Special  - 
Agent  John  M.  Kelso,  Jr.  and  the  Vaughn  indices  [**13] 
prepared  by  him.  Finding  that  Special  Agent  Kelso 
adequately  explained  the  processes  by  which  he  reviewed 
documents  for  responsiveness  and  determined  which 
material  should  be  withheld  under  Exemption  (b)(2),  and 
satisfied  with  the  information  about  the  withheld  material 
provided  in  the  aforementioned  Vaughn  indices,  the 
Court  finds  that  the  defendant  properly  asserted 
Exemption  (b)(2). 

C,  The  Defendant  Properly  Asserted  Exemption 
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(b)(3). 

[HN6]  Exemption  (b)(3)  allows  for  the  withholding 
of  information  specifically  exempted  from  disclosure  by 
statute,  provided  the  statute  (a)  requires  matters  to  be 
withheld  from  the  public  in  such  a manner  as  to  leave  no 
discretion  on  the  issue,  or  (b)  establishes  particular 
criteria  for  withholding  or  refers  to  particular  types  of 
matters  to  be  withheld.  5 U.S.C.A.  § 552(b)(3). 

The  defendant  withheld  the  name  of  an  individual 
subpoenaed  to  appear  before  the  Grand  Jury,  along  with 
the  time,  place  and  the  particular  case.  First  Kelso  Dec. 
PP  38-39.  The  defendant  argues  that  releasing  this 
information  would  violate  the  secrecy  of  the  Grand  Juiy 
proceedings  and  reveal  the  scope  and  directions  of  the 
proceedings.  Id.  at  P 38. 

The  Court  agrees.  [HN7]  [**14]  Rule  6(e)  of  the 
Federal  Rules  of  Criminal  Procedure  prohibits  the 
disclosure  of  matters  which  occur  before  Grand  Juries, 
except  under  narrow  circumstances  inapplicable  here.  F. 
R.  Crim.  P.  6(e).  Accordingly,  the  Court  finds  that  the 
defendant  properly  exempted  the  information  relating  to  a 
Grand  Jury  proceeding  from  disclosure  pursuant  to  the 
FOIA. 

D.  The  Defendant  Properly  Asserted  Exemption 
(b)(6). 

[HNS]  Under  FOIA  Exemption  (b)(6),  material  may 
be  withheld  which  "would  constitute  a clearly 
unwarranted  invasion  of  personal  privacy."  J U.S.C.A.  § 
552(b)(6).  The  Court  finds  that  Exemption  (b)(6)  was 
correctly  asserted  to  protect  the  names  and  identifying 
information  with  regard  to  individuals  and  that  summary 
judgment  in  favor  of  the  defendant  on  this  claim  is 
appropriate. 

Here,  the  defendant  invoiced  Exemption  (b)(6)  to 
withhold  information,  including:  (1)  the  names  and 
initials  of  Special  Agents  and  support  employees;  (2)  the 
names  and  addresses  of  individuals  who  wrote  to' J.  Edgar 
Hoover,  to  Justices  of  the  Supreme  Court,  or  to  members 
of  Congress  expressing  their  views  on  some  of  the 
Supreme  Court's  decisions  or  on  particular  Justices;  the 
names  and  identifying  data  of  individuals  [**15] 
mentioned  during  the  course  of  routine  day-to-day 
matters  with  the  FBI;  (4)  the  names  and  titles  of  Supreme 
Court  employees  and  applicants;  (5)  the  names  of 
non-federal  law  enforcement  officers;  (6)  the  names  of 


non-FBI  federal  government  employees;  (7)  and  the 
names  and  identifying  data  of  possible  candidates  for 
vacancies  on  the  Supreme  Court.  First  & Sec.  Kelso 
Decs.  PP  40-49. 

[HN9]  To  warrant  protection  under  Exemption 
(b)(6),  information  must,  as  a tlu'eshold  matter,  be 
contained  within  "personnel  and  medicalfiles  and  similar 
files."  5 U.S.C.A.  § 552(b)(6).  As  the  Supreme  Court 
noted  in  Deportment  of  State  v.  Washington  Post  Co.. 
456  U.S.  595,  72  L.  Ed.  2d  358,  102  S.  Ct.  1957  (1982), 
the  protection  of  an  individual's  privacy  interests  "surely 
was  not  intended  to  tmn  upon  the  label  of  the  file  which 
contains  the  damaging  information."  Id.  at  601  (citing 
H.R.  Rep.  No.  1497,  89th  Cong.,  2d  Sess.  11  (1966)).  It 
held,  rather,  that  all  information  which  "applies  to  a 
parficular  individual"  meets  the  thr-eshold  requirement  for 
Exemption  (b)(6)  protection.  Id.  at  602.  The  defendant 
asserts  Exemption  (b)(6)  to  protect  the  names  and 
identifying  data  of  specific  individuals,  and,  thus,  has  met 
the  thr-eshold  requirement.  [**16]  [HNIO] 

[*330]  The  defendant  also  must  establish  that  the 
disclosure  of  the  records  at  issue  "would  constitute  a 
clearly  unwarranted  invasion  of  personal  privacy,"  which 
requires  a balancing  of  the  public's  right  to  disclosure 
against  the  individual's  right  to  privacy.  See  Department 
of  the  Air  Force  v.  Rose.  425  U.S.  352,  372,  48  L.  Ed.  2d 
11.  96  S.  Ct.  1592  (1976).  Because  the  release  of  the 
names  and  identifying  features  of  individuals  withheld 
would  serve  no  articulable  public  interest,  the  Court  finds 
that  the  defendant's  assertion  of  Exemption  (b)(6)  in 
order  to  protect  the  privacy  interests  of  the  individuals  at 
issue  was  correct. 

The  Supreme  Court  has  sharply  limited  the  concept 
of  "public  interest"  rmder  the  FOIA  to  the  core  purpose 
for  which  it  was  enacted;  to  "shed  []  light  on  an  agency's 
performance  of  its  statutory  duties."  Department  of 
Justice  V.  Reporters  Comm,  for  Freedom  of  the  Pt'ess, 
489  U.S.  749,  773,  103  L.  Ed.  2d  774,  109  S.  Ct.  1468 
(1989).  Information  that  does  not  directly  reveal  the 
operation  or  activities  of  the  federal  government  "falls 
outside  the  ambit  of  the  public  interest  that  the  FOIA  was 
enacted  to  serve."  Id.  at  775\  see  Andrews  v.  Department 
[**17]  of  Justice.  769  F.  Supp.  314,  317  (E.D.  Mo. 
1991)  ("The  nature  of  the  public  interest  inquiry  under 
the  FOIA  . . . turns  on  the  relationship  of  the  information 
to  the  basic  purpose  of  the  FOIA,  which  is  'to  open 
agency  action  to  the  Ught  of  public  scrutiny.'")  (quoting 
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Reporters  Comtn.,  489  U.S.  at  772)  (quoting  Rose,  425 
U.S.  at  372)). 

4 On  September  17,  1996,  both  houses  of 
Congress  passed  a bill  that  amends  the  FOIA  to 
effectively  overrule  the  U.S,  Supreme  Court's 
holding  in  Reporters  Comm.  The  amendment 
clarifies  that  "the  information  collected  by  federal 
agencies  is  subject  to  release  for  any  public  or 
private  purpose,  as  long  as  it  does  not  conflict 
with  the  existing  exemptions."  Jia  Chinoy, 
Amendment  Seelcs  to  Open  Public  Files  to  Digital 
Diggers,  Washington  Post,  September  18,  1996  at 
A17;  see  Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  H.R.  3802,  104th  Cong.,  2d 
Sess.  (1996).  The  President  had  not  signed  the  bill 
into  law  as  of  the  date  of  this  Memorandum 
Opinion. 

[**18]  The  information  withheld  in  this  case  under 
Exemption  (b)(6)  consists  entirely  of  names  and 
identifying  data  of  individuals.  See  First  & Sec.  Kelso 
Decs.  PP  40-49.  There  is  no  reason  to  beUeve  that  the 
public  will  obtain  a better  understanding  of  the  workings 
of  various  agencies  by  learning  the  identities  of  FBI 
Special  Agents  and  support  personnel,  private  citizens 
who  wrote  to  government  officials,  non-federal  law 
enforcement  officers,  non-FBI  federal  employees  or 
candidates  for  vacancies  on  the  U.S.  Supreme  Court. 
Accordingly,  in  light  of  the  countervailing  privacy 
interests  of  third  parties  about  whom  personal 
information  is  contained  in  the  requested  records,  the 
Court  finds  that  the  defendant  properly  asserted 
Exemption  (b)(6).  The  Court  therefore  shall  grant  the 
defendant's  Motion  for  Summary  Judgment  with  regard 
to  their  assertion  of  Exemption  (b)(6)  to  withhold 
requested  information. 

E.  The  Defendant  Properly  Asserted  Exemption 
(b)(7). 

The  defendant  also  withholds  certain  information 
from  release  to  the  plaintiff  under  three  subsections  of 
Exemption  (b)(7)  of  the  FOIA.  [HNl  1]  Exemption  (b)(7) 
protects  "investigatory  records  compiled  for  law 
enforcement  purposes,"  but  [**19]  is  limited  to  those 
records  the  production  of  which  would  cause  one  of  a 
variety  of  enumerated  harms.  5 U.S.C.A.  § 552(b)(7). 

1.  Exemption  (b)(7)(C). 


[HNl 2]  Exemption  (b)(7)(C)  provides  protection 
from  disclosure  to  investigatory  material  when  such 
disclosure  "could  reasonably  be  expected  to  constitute  an 
unwarranted  invasion  of  personal  privacy."  5 U.S.C.A.  § 
552(b)(7)(C)  (1996).  "It  is  generally  recognized  that  the 
mention  of  an  individual’s  name  in  a law  enforcement  file 
will  engender  comment  and  speculation  and  caixies  a 
stigmatizing  connotation."  Branch  v.  FBI,  658  F.  Supp. 
204,  209  (D.D.C.  1987)',  see  also  Lesar  v.  Department  of 
Justice,  204  U.S.  App.  D.C.  200,  636F.2d  472,  488  (D.C. 
Cir.  1980).  As  such,  the  Court  is  required  to  balance  the 
personal  privacy  interests  of  the  named  individuals  with 
the  interest  of  the  public  in  the  disclosure  of  such 
information.  Reporters  Comm.,  489  U.S.  at  762',  [*331] 
Stem  V.  FBI,  237  U.S.  App.  D.C.  302,  737  F. 2d  84,  91 
(D.C.  Cir.  1984). 

In  this  case,  the  defendant  asserts  that  information  in 
investigatory  material  has  been  withheld  from  the 
plaintiff  under  Exemption  (b)(7)(C)  because  it  Consists 
of:  (1)  the  names  and  initials  of  [**20]  Special  Agents 
and  support  persotmel  of  the  FBI;  (2)  the  names  and 
identifying  data  of  third  parties  of  investigative  interest; 
(3)  the  names  and  identifying  data  of  non-FBI  federal 
government  employees;  (4)  the  names  of  employees  of 
the  Supreme  Court  who  provided  information  in 
connection  with  then  employment;  (5)  the  names  and 
identifying  data  of  third  parties  mentioned  during  the 
course  of  inteiwiews  or  contacts  with  third  parties  and 
toward  whom  no  investigative  effort  was  directed;  (6)  the 
name  and  title  of  an  individual  who,  by  reason  of  his 
employment,  was  in  a position  to  furnish  information 
concerning  the  investigation  of  the  alleged  attempt  to  sell 
advance  opinions  of  the  U.S.  Supreme  Court;  (7)  the 
names  and  identifying  data  of  thud  parties  interviewed 
about  then-Govemor  Earl  Warren  and  some  of  his 
associates;  and  (8)  the  names  and  identifying  data  of  an 
individual  who  corresponded  with  the  FBI  regarding 
Justice  Warren.  The  nature  of  the  withholdings  under 
Exemption  (b)(7)(C)  and  the  privacy  interests  at  stake  are 
explained  in  detail  in  the  April  29  and  June  14,  1996 
declarations  of  Special  Agent  John  D.  Kelso,  Jr.  First 
Kelso  Dec.  PP  51-69;  Second  Kelso  Dec.  PP  51  to  [**21] 
67. 

[HNl 3]  Exemption  (b)(7)(C)  is  designed  to  protect 
not  only  against  the  danger  of  physical  harm  but  also 
against  those  invasions  of  personal  privacy  likely  to  be 
associated  with  the  stigma  fi'equently  attached  to  law 
enforcement  proceedings  and  investigations.  Given  the 
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sti'ong  privacy  interest  inherent  in  law  enforcement 
records,  and  the  absence  of  a "significant  and 
compelling"  public  interest  in  disclosing  the  names  of 
individuals  associated  with,  or  the  focus  of,  FBI 
investigations  referenced  in  the  withheld  material,  the 
Court  finds  that  the  defendant  properly  asserted 
Exemption  (b)(7)(C).  See  SafeCard  Servs.,  Inc.  v.  SEC, 
288  U.S.  App.  D.C.  324.  926 F.2d  1197,  1206  (D.C.  Cir. 
1991)  ("We  now  hold  categorically  that,  unless  access  to 
the  names  and  addresses  of  private  individuals  appearing 
in  files  within  the  ambit  of  Exemption  7(C)  is  necessary 
in  order  to  confirm  or  refute  compelling  evidence  that  the 
agency  is  engaged  in  illegal  activity,  such  information  is 
exempt  from  disclosure.")  Satisfied  with  the  declarations 
of  Special  Agent  Kelso  and  the  Vaughn  indices  as  they 
relate  to  information  withheld  pursuant  to  Exemption 
(b)(7)(C),  the  Court  shall  grant  the  defendant  summaiy 
[**22]  judgment  with  respect  to  its  assertion  of  that 
exemption  to  the  FOIA. 

2.  Exemption  (b)(7)(D). 

[HN14]  Exemption  (b)(7)(D)  is  designed  to  provide 
protection  for  investigatory  material  which  "could 
reasonably  be  expected  to  disclose  the  identity  of  a 
confidential  source,  , . . or  . . . information  furnished  by  a 
confidential  source."  5 U.S.C.A.  § 552  (b)(7)(D). 
Exemption  (b)(7)(D)  has  long  been  recognized  as 
affording  the  most  comprehensive  protection  of  all  of  the 
FOIA's  law  enforcement  exemptions.  See  Irons  v.  FBI, 
880  F.2d  1446,  1452  (1st  Cir.  1989)  (en  banc).  Not  all 
information  received  fi'om  sources  in  the  course  of 
criminal  investigations,  however,  is  entitled  to  a 
presumption  of  confidentiality.  United  States  Department 
of  Justice  V.  Landano,  508  U.S.  165,  124  L.  Ed.  2d  84, 
113  S.  Ct.  2014  (1993).  In  Landano,  the  U.S.  Supreme 
Court  ruled  that  source  confidentiality  must  be 
determined  on  a case-by-case  basis,  recognizing  that  it 
may  be  true  that  most  individual  sources  wdl  expect 
confidentiality.  See  id.  at  176.  Thus,  under  Landano,  the 
government  must  show  either  that  a source  received 
express  assurances  of  confidentiality  or  that 
circumstances  existed  from  [**23]  which  an  inference  of 
confidentiality  can  be  assumed. 

Applying  the  analysis  of  Landano  to  the  information 
withheld  in  this  case  pursuant  to  Exemption  (b)(7)(D), 
the  Court  finds  that  the  defendant  adequately  showed  that 
each  individual  whose  name  or  identifying  data  was 
withheld  received  an  express  or  implied  assurance  of 


confidentiality.  ^ First  Kelso  Dec.  [*332]  PP  73-82;  Sec. 
Kelso  Dec.  PP  71-88.  Accordingly,  the  Court  shall  grant 
the  defendant’s  Motion  for  Summary  Judgment  with 
regard  to  then  withholding  of  information  relating  to'  the 
identity  of  sources  given  a promise  of  confidentiality. 

5 In  fact,  the  name  and  identifying  data  of  only 
one  individual  - a person  with  whom  Justice 
William  O.  Douglas  associated  ~ was  withheld 
based  on  an  implied  promise  of  confidentiality. 
Sec.  Kelso  Dec.  PP  79-83.  The  defendant  has 
provided  sufficient  detail  of  the  circumstances 
around  the  individual's  interaction  with  the  FBI  to 
estabhsh  that  the  individual  at  issue  had  an 
expectation  of  confidentiality  as  to  his  or  her 
relationship  with  the  FBI,  even  though  the 
promise  of  confidentiality  was  not  explicitly 
expressed. 

[**24]  3.  Exemption  (b)(7)(E), 

[HN15]  Exemption  (b)(7)(E)  provides  for  the 
withholding  of  investigatory  records  compiled  for  law 
enforcement  purposes,  the  disclosure  of  which  would 
reveal  "techniques  and  procedures  for  law  enforcement 
investigations  or  prosecutions  if  such  disclosure  could 
reasonably  be  expected  to  risk  circumvention  of  the  law." 
5 U.S.C.A.  § 552(b)(7)(E).  The  defendant  has  invoked 
this  exemption  to  withhold  copies  of  the  "Criminal 
Intelligence  Digest,"  a publication  prepared  to  render 
assistance  and  guidance  to  FBI  personnel,  and 
information  relating  to  an  analysis  of  safety  procedures 
afforded  to  the  Supreme  Court  and  its  Justices.  Sec. 
Kelso  Dec.  PP  89-90. 

The  defendant  also  invoked  Exemption  (b)(2)  as  a 
basis  for  withholding  this  material,  which  the  Court, 
supra  I.B.,  found  an  appropriate  action.  Nonetheless,  for 
the  same  reasons  the  materials  may  be  withheld  under 
Exemption  (b)(2),  the  Court  finds  that  the  materials  also 
should  be  afforded  protection  from  disclosure  pursuant  to 
Exemption  (b)(7)(E). 

CONCLUSION 

Upon  consideration  of  the  defendant's  Motion  for 
Summary  Judgment,  which  incorporates  by  reference  its 
earlier  Motion  for  Partial  Summary  Judgment,  [**25] 
the  plaintiffs  Opposition  thereto,  the  defendant's  Reply 
thereto,  the  declarations  of  Special  Agents  Davidson  and 
Kelso  and  accompanying  Vaughn  indices,  and  for  aU  of 
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the  foregoing  reasons,  the  Court  finds  that  the  defendant 
is  entitled  to  judgment  in  its  favor  as  a matter  of  law.  ® As 
such,  the  Court  shall  issue  an  Order  of  even  date  herewith 
consistent  with  the  foregoing  Memorandum  Opinion. 

6 Because  the  Court  finds  that  the  defendant  is 
entitled  to  judgment  as  a matter  of  law  based  on 
the  Vaughn  indices  provided,  the  Court  rejects  the 
plaintiffs  argument  in  his  Opposition  that 
discovery  and  in  camera  review  of  the  documents 
is  necessary  to  a proper  resolution  of  this  matter. 
Accordingly,  the  Court  declares  moot  in  its  Order 
of  even  date  herewith  the  plaintiffs  motions  for 
such  relief. 

CHARLES  R.  RICHEY 
UNITED  STATES  DISTRICT  lUDGE 
ORDER 


For  the  reasons  articulated  in  the  Court's 
Memorandum  Opinion  of  even  date  herewith,  it  is,  by  the 
Court,  this  23rd  day  of  September,  1996, 

ORDERED  [**26]  that  the  defendanfs  Motion  for 
Summary  Judgment  shall  be,  and  hereby  is,  GRANTED; 
and,  it  is 

FURTFIER  ORDERED  that  any  and  all  other 
outstanding  motions  shall  be,  and  hereby  are,  rendered 
and  declared  Moot;  and,  it  is 

FURTHER  ORDERED  that  the  above-captioned 
case  shall  be,  and  hereby  is,  DISMISSED  from  the 
dockets  of  this  Court. 

CHARLES  R.  RICHEY 

UNITED  STATES  DISTRICT  JUDGE 
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ARTICLE  XV: 
ETHICS 


Sec.  15.100. 
Sec.  15.101. 
Sec.  15.102. 
Sec.  15.103. 
Sec.  15.105. 
Sec.  15.107. 


Ethics  Coramissioc. 

E.xeculive  Director  and  Commission  Staff. 
Rules  and  Regulations. 

Conflict  oflnterest. 

Suspension  and  Removal. 

Reporting  of  Campaign  Financing. 


SEC.  15.100.  ETHICS  COMMISSION. 

The  Ethics  Commission  shall  consist  of  five  members  who  shall  serve  six-year  terms;  provided  that  the  first  five  commissioners  to  be  appointed  to  take  office  on  the 
first  day  of  February,  2002  shall  by  lot  classify  their  terms  so  that  the  term  of  one  commissioner  shall  expire  at  12;00  o'clock  noon  on  each  of  the  second,  third,  fourth, 
fifth  and  sixth  anniversaries  of  such  date,  respectively;  and,  on  the  expiration  of  these  and  successive  terms  of  office,  the  appointments  shall  be  made  for  six-year 

The  Mayor,  the  Board  of  Supervisors,  the  City  Attorney,  the  District  Attorney  and  the  Assessor  each  shall  appoint  one  member  of  the  Commission.  The  member 
appointed  by  the  Mayor  shall  have  a background  in  public  information  and  public  meetings.  The  member  appointed  by  the  City  Attorney  shall  have  a background  in 
law  as  it  relates  to  government  ethics.  The  member  appointed  by  the  Assessor  shall  have  a background  in  campaign  finance.  The  members  appointed  by  the  District 
Attorney  and  Board  of  Supervisors  shall  be  broadly  representative  of  the  general  public. 

In  the  event  a vacancy  occurs,  the  officer  who  appointed  the  member  vacating  the  office  shall  appoint  a qualified  person  to  complete  the  remainder  of  the  term. 
Members  of  the  Commission  shall  serve  without  compensation.  Members  of  the  Commission  shall  be  officers  of  the  City'  and  County,  and  may  be  removed  by  the 
appointing  authority  only  pursuant  to  Section  15.105. 

No  person  may  serve  more  than  one  six-year  term  as  a member  of  the  Commission,  provided  that  persons  appointed  to  fill  a vacancy  for  an  unexpired  term  with  less 
than  three  years  remaining  or  appointed  to  an  initial  term  of  three  or  fewer  years  shall  be  eligible  to  be  appointed  to  one  additional  six-year  term.  Any  term  served 
before  the  effective  date  of  this  Section  shall  not  count  toward  a member's  term  limit.  Any  person  who  completes  a term  as  a Commissioner  shall  be  eligible  for 
reappointment  six  years  after  the  expiration  of  his  or  her  term.  Notwithstanding  any  provisions  of  this  Section  or  any  other  section  of  the  Charter  to  the  contrary,  the 
respective  terms  of  office  of  the  members  of  the  Commission  who  shall  hold  office  on  the  first  day  of  February,  2002,  shall  expire  at  12  o'clock  noon  on  said  dale,  and 
the  five  persons  appointed  as  members  of  the  Commission  as  provided  in  this  Section  shall  succeed  to  said  offices  on  said  first  day  of  February,  2002,  at  12  o'clock 
noon;  provided  that  if  any  appointing  authority  has  not  made  a new  appointment  by  such  date,  the  sitting  member  shall  continue  to  serve  until  replaced  the  new 
appointee. 

During  his  or  her  tenure,  members  and  employees  of  the  Ethics  Commission  are  subject  to  the  following  restrictions; 

(a)  Restrictions  on  Holding  Office.  No  member  or  employee  of  the  Ethics  Commission  may  hold  any  other  City  or  County  office  or  be  an  officer  of  a political 
party. 

(b)  Restrictions  on  Employment  No  member  or  employee  of  the  Ethics  Commission  may  be  a registered  lobbyist  or  campaign  consultant,  or  be  employed  by  or 
receive  gifts  or  other  compensation  from  a registered  lobbyist  or  campaign  consultant  No  member  of  the  Ethics  Commission  may  hold  employment  with  the  City  and 
County  and  no  employee  of  the  Commission  may  hold  any  other  employment  with  the  City  and  County. 

(c)  Restrictions  on  Political  Activities.  No  member  or  employee  of  the  Ethics  Commission  may  participate  in  any  campaign  supporting  or  opposing  a candidate  for 
City  elective  office,  a City  ballot  measure,  or  a City  officer  running  for  any  elective  office.  For  the  purposes  of  lliis  section,  participation  in  a campaign  includes  but  is 
not  limited  to  making  contributions  or  soliciting  contributions  to  any  committee  within  the  Ethics  Commission's  Jurisdiction,  publicly  endorsing  or  urging  endorsement 
of  a candidate  orbaUol  measure,  or  participating  in  decisions  by  organkations  to  participate  in  a campaign. 

The  Commission  may  subpoena  witnesses,  compel  their  attendance  and  testimony,  administer  oaths  and  affirmations,  take  evidence  and  require  by  subpoena  the 
produch'on  of  any  books,  papers,  records  or  other  items  material  to  the  performance  of  the  Commission's  duties  or  exercise  of  its  powers. 

(Amended  November  200 1;  November  2002;  Norember  2003) 


SEC.  15.101.  EXECUTIVE  DIRECTOR  AND  COMMISSION  STAFF. 

The  Commission  shall  appoint  and  may  remove  an  Executive  Director.  The  Executive  Director  shall  have  a background  in  campaign  finance,  public  information  and 
public  meetings  and  the  law  as  it  relates  to  governmental  ethics.  The  Executive  Director  shall  be  the  chief  executive  of  the  department  and  shall  have  all  the  powers 
provided  for  department  heads.  Subject  to  the  civil  service  provisions  of  this  Charter,  the  Executive  Director  shall  have  the  power  to  appoint  and  remove  other 
employees  of  the  Commission.  In  addition  to  any  other  conflict  of  interest  provisions  applicable  to  City  employees,  the  Executive  Director  and  all  other  employees  of 
the  Commission  shall  be  subject  to  the  conflict  of  interest  provisions  in  Section  1 5, 1 00,  except  that  the  post-employment  restrictions  contained  therein  shall  apply  only 
to  llie  Executive  Director  and  management-level  employees. 

(Araciided  November  2001) 


SEC.  15.102.  RULES  AND  REGULATIONS. 

The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  consistent  with  and  related  to  carrying  out  the  purposes  and  provisions  of  this  Charter  and 
ordinances  related  to  campaign  finances,  conflicts  of  interest,  lobbying,  campaign  consultants  and  governmental  ethics  and  to  govern  procedures  of  the  Commission. 
In  addition,  the  Commission  may  adopt  rules  and  regulations  relating  to  carrying  out  tlie  purposes  and  provisions  of  ordinances  regarding  open  meetings  and  public 
records.  Ttie  Commission  shall  transmit  to  the  Board  of  Supervisors  rules  and  regulations  adopted  by  the  Commission  within  24  hours  of  their  adoption.  A rule  or 
regulation  adopted  by  the  Commission  shall  become  effective  60  days  after  the  date  of  its  adoption  unless  before  the  expiration  of  this  60-  day  period  two-thirds  of  all 
members  of  the  Board  of  Supervisors  vote  to  veto  the  rule  or  regulation. 
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The  City  Attorney  shall  be  the  legal  advisor  of  the  Commissron. 

Any  ordinance  which  the  Supervisors  are  empowered  to  pass  relating  to  conflicts  of  interest,  campaign  finance,  lobbying,  campaign  consultants  or  governmental 
ethics  may  be  submitted  to  the  electors  at  the  next  succeeding  general  election  by  the  Ethics  Commission  by  a four-fifths  vote  of  all  its  members. 

SEC.  15.103.  CONFLICT  OF  INTEREST. 

Public  office  is  a public  trust  and  all  officers  and  employees  of  the  City  and  County  shall  e.xercise  their  public  duties  in  a manner  consistent  with  this  trust.  The  City 
may  adopt  conflict  of  interest  and  governmental  ethics  laws  to  implement  this  provision  and  to  prescribe  penalties  in  addition  to  discipline  and  removal  authorized  in 
this  Charter.  All  officers  and  employees  of  the  City  and  County  shall  be  subject  to  such  conflict  of  interest  and  governmental  ethics  laws  and  the  penalties  prescribed 
by  such  laws. 

(Amended  November  2003) 

SEC.  15.104. 

(Repealed  November  2003) 

SEC.  15.105.  SUSPENSION  AND  REMOVAL. 

(a)  ELECTfVE  AND  CERTAIN  APPOINTED  OFFICERS.  Any  elective  officer,  and  any  member  of  the  Airport  Commission,  Asian  Art  Commission,  Civil 
Service  Commission,  Commission  on  the  Status  of  Women,  Golden  Gate  Concourse  Authority  Board  of  Directors,  Health  Commission,  Human  Services  Commission, 
Juvenile  Probation  Commission,  Municipal  Transportation  Agency  Board  of  Directors,  Port  Commission,  Public  Utilities  Commission,  Recreah'on  and  Park 
Commission,  Fine  Arts  Museums  Board  of  Trustees,  Taxi  Commission,  War  Memorial  and  Performing  Art  Center  Board  of  Trustees,  Board  of  Education  or 
Community  College  Board  is  subject  to  suspension  and  removal  for  official  misconduct  as  provided  in  this  section.  Such  officer  may  be  suspended  by  the  Mayor  and 
the  Mayor  shall  appoint  a qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of  suspension.  Upon  such  suspension,  the  Mayor  shall  immediately 
notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof  in  writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the 
Ethics  Commission  and  Board  of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such  suspension,  and  shall  immediately  furnish  a copy  of  the  same  to 
such  officer,  who  shall  have  the  right  to  appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  The  Ethics  Commission  shall  hold  a hearing  not  less 
than  five  days  after  the  filing  of  written  charges.  After  tire  hearing,  the  Ethics  Commission  shall  transmit  the  full  record  of  the  hearing  to  the  Board  of  Supervisors  with 
a recommendation  as  to  whether  the  charges  should  be  sustained.  If,  after  reviewing  the  complete  record,  the  charges  are  sustained  by  not  less  than  a three-fourths  vote 
of  all  members  of  the  Board  of  Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by  the  Board  of  Supervisors 
rvithin  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the  suspended  officer  shall  thereby  be  reinstated. 

(b)  BUILDING  INSPECTION  COMMISSION,  PLANNING  COMMISSION.  BOARD  OF  APPEALS,  ELECTIONS  COMMISSION,  ETHICS  COMMISSION, 
AND  ENTERTAINMENT  COMMISSION.  Members  of  the  Building  Inspection  Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections 
Commission,  the  Ethics  Commission,  and  the  Entertainment  Commission  may  be  suspended  and  removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section 
e.xcept  that  the  Mayor  may  initiate  removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  all  other  appointees. 

(c)  REMOVAL  FOR  CONVICTION  OF  A FELONY  CRIME  INVOLVING  MORAL  TURPITUDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  immediately  remove  from  office  any  official  enumerated  in  subsections  (a)  or  (b)  upon: 

(i)  a court's  final  conviction  of  that  official  of  a felony  crime  involving  moral  turpitude;  and 

(ii)  a determination  made  by  the  Ethics  Commission,  after  a hearing,  that  the  crime  for  which  the  official  was  convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any  elective  official. 

(C)  Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b)  of  this  section. 

(2)  Other  Officers  and  Employees. 

(A)  At  Mil  appointees.  Officers  and  employees  who  hold  their  positions  at  the  pleasure  of  their  appointing  authority  must  be  removed  upon: 

(i)  a final  conviction  of  a felony  crime  involving  moral  turpitude;  and 

(ii)  a determination  made  by  the  Ethics  Commission,  after  a hearing,  that  the  crime  for  which  the  appointee  was  convicted  warrants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for  cause  must  be  removed  upon: 

(i)  a final  conviction  of  a felony  crime  involving  moral  turpitude;  and 

(ii)  a determination  made  by  the  Ethics  Commission,  after  a hearing,  that  the  crime  for  which  the  appointee  was  convicted  wanants  removal. 

(3)  Penalty  for  Failure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this  subsection  shall  be  official  misconduct. 

(d)  DISQUALIFICATION. 

(1)  (A)  Any  person  who  has  been  removed  from  any  federal,' state.  County  or  City  office  or  employment  upon  a final  conviction  of  a felony  crime  involving 
moral  turpitude  shall  be  ineligible  for  election  or  appointment  to  City  office  or  employment  for  a period  of  ten  years  after  removal. 

(B)  Any  person  removed  from  any  federal,  state.  County  or  City  office  or  employment  for  official  misconduct  shall  be  inefigible  for  election  or  appointment  to 
City  office  or  employment  for  a period  of  five  years  after  removal. 

(2)  (A)  Any  City  department  head,  board,  commission  or  other  appointing  authority  that  removes  a City  officer  or  employee  from  office  or  employment  on  the 
grounds  of  official  misconduct  must  invoke  the  disqualification  provision  in  subsection  (d)(1)(B)  and  provide  notice  of  such  disqualification  in  writing  to  the  City 
officer  or  employee. 

(B)  Upon  the  request  of  any  former  City  officer  or  employee,  the  Ethics  Commission  may.  after  a public  hearing,  overturn  the  application  of  the  disqualification 
provision  of  subsection  (d)(  1 )(B)  ifi  (i)  the  decision  that  the  former  officer  or  employee  engaged  in  official  misconduct  was  not  made  after  a hearing  by  a court,  the 
Board  of  Supervisors,  the  Ethics  Commission,  an  admimstrative  body,  an  administrative  hearing  officer,  or  a labor  arbitrator,  and  (ii)  if  the  officer  or  employee  does 
not  have  the  right  to  appeal  his  or  her  restriction  on  holding  future  office  or  employment  to  the  San  Francisco  Civil  Service  Commission. 
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(e)  OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a public  officer  in  relation  to  the  duties  of  his  or  her  office,  >villful  in  its 
character,  including  any  failure,  refusal  or  neglect  of  an  officer  to  perform  any  duty  enjoined  on  him  or  her  by  law,  or  conduct  that  falls  below  the  standard  of  decency, 
good  faith  and  right  action  impliedly  required  of  all  public  officers  and  including  any  violation  of  a specific  conflict  of  interest  or  governmental  ethics  law.  When  any 
City  law  provides  that  a violation  of  Ihe  law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject  the  person  to 
discipline  and/or  removal  from  office. 

(Amended  Nonmbei  2001;  March  2002;  November  2003) 


SEC.  15.106. 

(Repeoied  Notrmber  2003) 


SEC.  15.107.  REPORTING  OF  CAMPAIGN  FINANCING. 

The  Board  of  Supervisors  shall,  by  ordinance,  prescribe  requirements  for  campaign  contributions  and  e.xpenditures  and  any  limitations  thereon  witli  respect  to 
candidates  for  elective  office  and  ballot  measures  in  the  City  and  County. 

SEC.  15.108. 

(Repealed  November  2003) 
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APPENDIX  B 


Appendix  B to  Report  and  Recommendation  - Ethics  Complaint  No.  03-140303 


San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 


City  Hall 

1 Dr.  Carlton  B.  GooSett  Place,  Rqxot  244 
94102Q§89  ^ 

Tel.  No.  (415)  554-^^4  g 
Fax  No.  (4 15)  55^-^54  « H 
TDD/TTY  No.  1 415)  ^^227^ 

So  3 


Re:  Sunshine  Ordinance  Task  Force  (SOTF)  referral  to  the  Ethics  Commission 
- Dominic  Maionchi  against  Phil  Ginsburg,  General  Manager,  Recreation  and 
Park  Department  (Sunshine  Ordinance  Complaint  No.  12058) 


Dear  Ethics  Commission: 

On  May  1,  2013,  the  Task  Force  heard  Complaint  No.  12058,  by  Dominic  Maionchi 
(Complainant)  against  Recreation  and  Parks  Department  (Respondent).  The 
Complainant  alleged  that  the  Recreation  and  Parks  Department  failed  to  timely  respond 
to  his  November  22,  2012,  records  request,  and  that  they  also  failed  to  provide 
unredacted  copies  of  the  records  requested  pertaining  to  berthing  contracts  between 
the  City  and  County  of  San  Francisco  and  slip  holders. 

Dominic  Maionchi  appeared  before  the  Task  Force  and  presented  his  claim. 
Respondent,  Olive  CBong,  Custodian  of  Records,  Recreation  and  Park  Department 
presented  the  department’s  defense.  The  issue  in  the  case  was  whether  the  Recreation 
and  Park  Department  violated  Sections  67.21  and  67.24  of  the  Ordinance  and/or 
Sections  6253  of  the  California  Public  Records  Act. 


Based  on  the  testimony  and  evidence  presented,  the  Task  Force  found  the  testimony  of 
Complainant  to  be  persuasive  and  finds  Sections  67.26  of  the  Sunshine  Ordinance  to 
be  applicable  in  this  case.  The  Task  Force  does  not  find  testimony  provided  by  the 
Respondent  persuasive  with  regard  to  alleged  violation  of  Section  67.26.  An  Order  of 
Determination  was  issued  on  June  12,  2013. 


At  the  July  16,  2013,  Compliance  and  Amendments  Committee  Mr.  Maionchi  provided 
an  update  on  the  June  12,  2013,  Order  of  Determination  from  the  May  1,  2013,  SOTF 
meeting.  Mr.  Maionchi  stated  that  the  Respondent  provided  the  same  documents 
provided  in  original  records  request,  which  do  not  comply  with  the  Order  of 
Determination.  Olive  Gong,  Recreation  and  Park  (Respondent),  stated  the  California 
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Government  Code  upholds  the  department’s  decision  to  redact  documents  provided  to 
the  Complainant  and  not  disclose  others. 

Member  Knee,  seconded  by  Member  Grant,  moved  to  refer  the  matter  back  to  the  Task 
Force  with  a recommendation  of  referral  to  Ethics  Commission  for  enforcement  for 
violating  Sunshine  Ordinance  Sections  67.34,  67.26  and  67.21  (i);  for  the  Chair  to  draft  a 
letter  to  the  City  Attorney  stating  the  Recreation  and  Park's  attorney  is  in  violation  of 
Sunshine  Ordinance  Section  67.21  (i). 

At  the  November  6,  2013,  SOTF  meeting  Mr.  Maionchi  provided  an  update  and 
overview  of  the  complaint.  Olive  Gong,  Recreation  and  Park  (Respondent),  provided  an 
overview  of  Recreation  and  Park’s  defense;  reiterating  the  department  is  not  in  violation 
according  to  their  interpretation  and  the  department  policy  to  not  disclose  addresses. 

Member  Knee,  seconded  by  Member  Oka,  moved  to  find  the  Recreation  and  Park 
Department  in  violation  of  the  Sunshine  Ordinance  as  determined  in  the  Order  of 
Determination  (Sections  67.21(e),  67.24(g)  and  67.34);  referral  to  the  Ethics 
Commission  for  enforcement  specifically  naming  Phil  Ginsburg,  Director, 
Recreation  and  Park  Department  responsible. 

This  request  and  referral  is  made  under  Section  67.30(c)  whereby  the  Task  Force  shall 
make  referrals  to  a municipal  office  with  enforcement  power  under  the  Sunshine 
Ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it 
concludes  that  any  person  has  violated  any  provisions  of  this  Ordinance  or  the  Acts. 

Thank  you  for  your  timely  attention  to  this  matter.  A description  of  the  Task  Force 
hearing,  violations  found,  and  decision  are  described  in  the  attached  Order  of 
Determination.  Please  contact  the  Sunshine  Ordinance  Task  Force  Administrator  at 
sotf@sfgov.org  or  (415)  554-7724  with  any  questions  or  concerns. 


Kitt  Grant,  Chair 

Sunshine  Ordinance  Task  Force 
End. 

c:  Dominic  Maionchi,  Complainant 

Olive  Gong,  Recreation  and  Park  Department 

Phil  Ginsburg,  General  Manager,  Recreation  and  Park  Department 

Nicholas  Colla  , Deputy  City  Attorney 

Jerry  Threet,  Deputy  City  Attorney 


City  and  County  of  San  Francisco 


DATE  THE  DECISION  ISSUED 
May  1, 2013 


Sunshine  Ordinance  Task  Force 


ORDER  OF  DETERMINATION 

June  12,  2013 


DOM/N/C  MAIONCHI  V.  RECREATION  AND  PARKS  DEPARTMENT  (CASE  NO.  Ip58)  ^2 

FACTS  OF  THE  CASE 


Complainant  Dominic  Maionchi  ("Complainant")  alleges  that  the  Recreatioli  and  Parks 
Department  ("the  Department")  failed  to  timely  respond  to  his  November  22,  201 2 records 
request,  and  that  they  also  failed  to  provide  unredacted  copies  of  the  records  requested. 


COMPLAINT  FILED 


On  December  12,  2012,  Complainant  filed  this  complaint  against  the  Department,  alleging 
violations  of  Sections  67.21  (b),  67.24(e)(1),  and  67.24(1)  of  the  Ordinance. 

HEARING  ON  THE  COMPLAINT 


On  May  1, 2013,  Complainant,  Dominic  Maionchi  appeared  before  the  Task  Force  and 
presented  his  claim.  Respondent,  Olive  Gong,  Custodian  of  Records,  Recreation  and  Park 
Department  presented  Recreation  and  Park  Department’s  defense. 

The  issue  in  the  case  is  vv'hether  Recreation  and  Park  Department  violated  Sections  67,21 
and  67.24  of  the  Ordinance  and/or  Sections  6253  of  the  Galifornia  Public  Records  Act. 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 

Based  on  the  testimony  and  evidence  presented  the  Task  Force  finds  that  the  testimony  of 
Complainant,  Dominic  Maionchi  to  be  persuasive  and  finds  that  Section  67.26  of  the 
Sunshine  Ordinance  to  be  applicable  in  this  case.  The  Task  Force  does  not  find  the 
testimony  provided  by  Respondent,  Olive  Gong  persuasive  with  regard  to  alleged  violation 
of  Section  67.26. 


DECISION  AND  ORDER  OF  DETERMINATION 

The  Task  Force  finds  that  Recreation  and  Park  Department  violated  Section  67.26  of  the 
Sunshine  Ordinance  for  illegal  redaction  of  personal  information  contained  in  public 
records.  The  agency  shall  release  the  unredacted  records  requested  within  5 business  days 
of  the  issuance  of  this  Order  and  appear  before  the  Compliance  and  Amendments 
Committee  on  July  1 6,  20 1 3. 
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City  and  County  of  San  Francisco 


Sunshine  Ordinance  Task  Force 


This  Order  of  Determination  was  adopted  by  the  Sunshine  Ordinance  Task  Force  on  May  1 , 
2013,  by  the  following  vote:  (Knee  / Hyland] 

Ayes;  Knee,  Pilpel,  Sims,  Hyland,  Oka,  Fischer,  Grant 
Noes;  David 
Absent;  Washburn 


Kitt  Grant,  Ghair 

Sunshine  Ordinance  Task  Force 


c;  Jerry  Threet,  Deputy  City  Attorney 
Dominic  Maionchi,  Complaint 

Olive  Gong,  Recreation  and  Park  Department,  Respondent 
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Argumedo,  Catherine 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Ethics  Commission 

Monday,  March  03.  2014  2:28  PM 

Argumedo,  Catherine;  Chatfield,  Garrett 

FW:  SOTF  - Referral  of  Sunshine  Ordinance  Complaint  No.  13013  to  the  Ethics  Commission 
Referral  12058.pdf 


From:  SOTF 

Sent:  Monday,  March  03,  2014  2:26  PM 
To:  Ethics  Commission 

Cc:  Colla,  Nicholas;  Threat,  Jerry;  St.Croix,  John;  Gong,  Olive;  Ginsburg,  Phil;  dm567@pacbell.net;  Calvillo,  Angela' 
Subject:  SOTF  - Referral  of  Sunshine  Ordinance  Complaint  No.  13013  to  the  Ethics  Commission 

Dear  Ethics  Commission: 

Please  find  attached  a refen'al  from  the  Sunshine  Ordinance  Task  Force  to  the  Ethics  Commission  in 
regards  to  Complaint  No.  13013  - 

Dominic  Maionchi  against  Phil  Ginsbui-g,  General  Manager,  Recreation  and  Park  Department. 

Victor  Voung 

Administrator 

Sunshine  Ordinance  Task  Force 
1 Dr. .Carlton  B.  Goodlett  PI.,  Room  244 
San  Francisco  CA  94102 
phone  415-554-7724 
fax  415-554-5163 

Complete  a Board  of  Supervisors  Customer  Satisfaction  form  by  clicking  the  link  below. 
http://www.sfbos.ore/index.aspx?page=104 

Disclosures:  Personal  information  that  is  provided  in  communications  to  the  Board  of  Supervisors  is  subject  to  disclosure 
under  the  California  Public  Records  Act  and  the  San  Francisco  Sunshine  Ordinance.  Personal  information  provided  will  not  be 
redacted.  Members  of  the  public  are  not  required  to  provide  personal  identifying  information  when  they  communicate  with 
the  Board  of  Supervisors  and  its  committees.  All  written  or  oral  communications  that  members  of  the  public  submit  to  the 
Clerk's  Office  regarding  pending  legislation  or  hearings  will  be  made  available  to  all  members  of  the  public  for  inspection 
and  copying.  The  Clerk's  Office  does  not  redact  any  information  from  these  submissions.  This  means  that  personal 
information— including  names,  phone  numbers,  addresses  and  similar  information  that  a member  of  the  public  elects  to 
submit  to  the  Board  and  its  committees— may  appear  on  the  Board  of  Supervisors  website  or  in  other  public  documents  that 
members  of  the  public  may  inspect  or  copy. 


Victor  Voung 

Administrator 

Sunshine  Ordinance  Task  Force 
1 Or.  Carlton  B.  Goodlett  PI.,  Room  244 
San  Francisco  CA  94102 
phone  415-554-7724 
fax  415-554-5163 
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Complete  a Board  of  Supervisors  Customer  Satisfaction  form  by  clicking  the  link  below, 
http://www.sfbos.org/index.aspx?paRe=104 


Disclosures:  Personal  information  that  is  provided  in  communications  to  the  Board  of  Supervisors  is  subject  to  disclosure 
imder  the  California  Public  Records  Act  and  the  San  Francisco  Sunshine  Ordinance.  Personal  information  provided  will  not  be 
redacted.  Members  of  the  public  are  not  required  to  provide  personal  identifying  information  when  they  communicate  with 
the  Board  of  Supervisors  and  its  committees.  Alt  written  or  oral  communications  that  members  of  the  public  submit  to  the 
Clerk's  Office  regarding  pending  legislation  or  hearings  will  be  made  available  to  all  members  of  the  public  for  inspection 
and  copying.  The  Clerk's  Office  does  not  redact  any  information  from  these  submissions.  This  means  that  personal 
information— including  names,  phone  numbers,  addresses  and  similar  information  that  a member  of  the  public  elects  to 
submit  to  the  Board  and  its  committees— may  appear  on  the  Board  of  Supervisors  website  or  in  other  public  documents  that 
members  of  the  public  may  inspect  or  copy. 


Victor  Voung 

Administrator 

Sunshine  Ordinance  Task  Force 
1 Dr.  Carlton  B.  Goodlett  PI.,  Room  244 
San  Francisco  CA  94102 
phone  415-554-7724 
fax  415-554-5163 

Complete  a Board  of  Supervisors  Customer  Satisfaction  form  by  clicking  the  link  below. 
http://www.sfbos.org/index.aspx7page-lQ4 

Disclosures:  Personal  information  that  is  provided  in  communications  to  the  Board  of  Supervisors  is  subject  to  disclosure 
under  the  California  Public  Records  Act  and  the  San  Francisco  Sunshine  Ordinance.  Personal  information  provided  will  not  be 
redacted.  Members  of  the  public  are  not  required  to  provide  personal  identifying  information  when  they  communicate  with 
the  Board  of  Supervisors  and  its  committees.  All  written  or  oral  communications  that  members  of  the  public  submit  to  the 
Clerk's  Office  regarding  pending  legislation  or  hearings  will  be  made  available  to  all  members  of  the  public  for  inspection 
and  copying.  The  Clerk's  Office  does  not  redact  any  information  from  these  submissions.  This  means  that  personal 
information— including  names,  phone  numbers,  addresses  and  similar  information  that  a member  of  the  public  elects  to 
submit  to  the  Board  and  its  committees— may  appear  on  the  Board  of  Supervisors  website  or  in  other  public  documents  that 
members  of  the  public  may  inspect  or  copy. 


Full  Task  Force  Packet 


SUNSHINE  ORDINANCE  TASK  FORCE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
AGENDA 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4689 


May  1,2013-4:00  PM 
Regular  Meeting 

1 . CALL  TO  ORDER,  ROLL  CALL,  AND  AGENDA  CHANGES 


Seat  1 

(Vacant) 

Seat  8 

Todd  David 

Seat  2 

Richard  Knee  (Hold  Over) 

Seat  9 

Chris  Hyland 

Seat  3 

Kitt  Grant  - Chair 

Seat  10 

Louise  Fischer  - Vice  Chair 

Seat  4 

(Vacant) 

Seat  1 1 

Bruce  Oka 

Seat  5 

Allyson  Washburn  (Hold  Over) 

Seat  6 

David  Pilpel 

Ex-officio 

Angela  Calvillo 

Seat  7 

David  Sims 

Ex-officio 

(Vacant), 

2.  Supervisor  of  Records  Report  - Presented  by  Paula  Jesson,  Deputy  City  Attorney. 
(Discussion  and  Action)  (approximately  30  minutes)  (attachment) 

3.  Public  Comment:  Members  of  the  public  may  address  the  Sunshine  Ordinance  Task 
Force  (SOTF)  on  matters  that  are  within  SOTF’s  jurisdiction,  but  not  on  today’s  agenda. 
(No  Action)  Public  comment  shall  he  token  at  5:00  pm  or  as  soon  thereafter  as  possible. 

4.  File  No.  12058:  Complaint  filed  by  Dominic  Maionchi  against  Recreation  and  Park  for 
allegedly  failing  to  provide  records  requested  pertaining  to  berthing  contacts  between  the 
City  and  County  of  San  Francisco  and  slip  holders,  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  Dominic  Maionchi  against 
Recreation  and  Park  for  allegedly  failing  to  provide  records  requested  pertaining 
to  berthing  contacts  between  the  City  and  County  of  San  Francisco  and  slip 
holders,  (approximately  5 minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  Dominic  Maionchi  against  Recreation  and  Park  for 
allegedly  failing  to  provide  records  requested  pertaining  to  berthing  contracts 
between  the  City  and  County  of  San  Francisco  and  slip  holders,  (approximately 
45  minutes)  (Discussion  and  Action) 
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5.  *File  No.  13007:  Complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 
Coordination  Board  for  allegedly  failing  to  provide  an  opportunity  for  the  public  to 
address  Board  at  their  Januaiy  7,  2013  meeting,  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  "Charles  Pitts  against  the  Local' 
Homeless  Coordination  Board  for  allegedly  failing  to  provide  an  opportunity  for 
the  public  to  address  Board  at  their  January  7,  2013  meeting,  (approximately  5 
minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 
Coordination  Boai’d  for  allegedly  failing  to  provide  an  opportunity  for  the  public 
to  address  Board  at  their  January  7,  2013  meeting,  (approximately  45  minutes) 
(Discussion  and  Action) 

6.  File  No.  13008:  Complaint  filed  by  William  Clark  against  Tom  DeCaigny,  Director  of 
Cultural  Affairs  for  allegedly  failing  to  include  language  in  the  Arts  Commission’s 
agenda  to  discuss  and  approve  budgets  for  FY  2013-14  and  FY  2014-15.  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  William  Clark  against  Tom 
DeCaigny,  Director  of  Cultural  Affairs  for  allegedly  failing  to  include  language  in 
the  Alls  Commission’s  agenda  to  discuss  and  approve  budgets  for  FY  2013-14 
and  FY  2014-15.  (approximately  5 minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  William  Clark  against  Tom  DeCaigny,  Director  of 
Cultural  Affairs  for  allegedly  failing  to  include  language  in  the  Arts 
Commission’s  agenda  to  discuss  and  approve  budgets  for  FY  2013-14  and  FY 
2014-15.  (approximately  45  minutes)  (Discussion  and  Action) 

7.  *File  No.  13022:  Complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 
Coordination  Board  for  allegedly  wallcing  out  before  public  comment  at  their  January  7, 
2013  meeting,  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  Charles  Pitts  against  the  Local 
Homeless  Coordination  Board  for  allegedly  walking  out  before  public  comment  at 
their  January  7,  2013  meeting,  (approximately  5 minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 
Coordination  Board  for  allegedly  walking  out  before  pubhe  comment  at  their 
January  7,  2013  meeting,  (approximately  45  minutes)  (Discussion  and  Action) 

8.  *File  No.  13023:  Complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 
Coordination  Board  for  allegedly  failing  to  provide  audio  of  their  January  7,  2013 
meeting,  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  Charles  Pitts  Charles  Pitts 
against  the  Local  Homeless  Coordination  Board  for  allegedly  failing  to  provide 
audio  of  their  January  7,  2013  meeting,  (approximately  5 minutes)  (Discussion 
and  Action) 

*Complainant  requested  the  complaints  within  Complaint  No.  13007  to  be  heard  separately.  Page  2 
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(b)  Hearing  on  complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 

Coordination  Board  for  allegedly  failing  to  provide  audio  of  their  January  7,  201 3 
meeting,  (approximately  45  minutes)  (Discussion  and  Action) 

9.  Discussion  regarding  possible  motion  on  state  budget  proposals  regarding:  1)  increasing 
court  record  access  fees;  and  2)  halting  State  reimbursements  that  assist  local 
governments  in  complying  with  the  California  Public  Records  Act.  (approximately  15 
minutes)  (Discussion  and  Action)  (attachment) 

10.  Discussion  regarding  proposed  Resolution  to  Mayor  Edwin  Lee  and  the  Board  of 
Supervisors  to:  1)  communicate  to  the  Governor  and  San  Francisco's  State  Legislative 
representatives  their  opposition  to  State  budget  proposals  that  would  grievously  abridge 
the  public's  right  to  know  by  increasing  court  record  access  fees  and  halting  state 
reimbursements  that  assist  local  governments  in  complying  with  the  California  Public 
Records  Act;  and  2)  to  instruct  the  City’s  legislative  representative  in  the  State  Capitol  to 
work  diligently  to  persuade  the  Governor  and  the  Legislature  to  delete/defeat  said 
proposals,  (approximately  15  minutes)  (Discussion  and  Action)  (attachment) 

1 1 . Approval  of  Minutes  from  the  November  7, 2012,  Regular  Meeting,  (approximately 
5 minutes)  (Action)  (attachment) 

12.  Approval  of  Minutes  from  the  December  5,  2012,  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

13.  Approval  of  Minutes  from  the  December  12,  2012,  Special  Meeting,  (approximately 
5 minutes)  (Action)  (attachment) 

14.  Approval  of  Minutes  from  the  January  16,  2013  Special  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

15.  Approval  of  Minutes  from  the  February  6,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

16.  Approval  of  Minutes  from  the  March  6,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

17.  Approval  of  Minutes  from  the  April  3, 2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

18.  Report:  Compliance  and  Amendments  Committee  meeting  of  April  16,  2013, 
(approximately  5 minutes)  (Discussion) 

19.  Report:  Education,  Outreach  and  Training  Committee  meeting  of  April  29,  2013. 
(approximately  5 minutes)  (Discussion) 

20.  Administrator’s  Report,  (approximately  5 minutes)  (Discussion) 


‘Coniplninant  requested  the  complaints  within  Complaint  No.  13007  to  be  heard  separately. 


Page  3 


Siinshme  Ordinance  Task  Force 


Meeting  Agenda 


May  1,  2013 


21,  Announcements,  Comments,  Questions,  and  Future  Agenda  Items. 
10  minutes)  (Discussion  and  Action) 

22.  ADJOURNMENT 


^Complainant  requested  the  complaints  within  Complaint  No.  13007  to  be  heard  separately. 
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Agenda  Item  Information 

Each  item  on  the  agenda  may  include;  1)  Department  or  Agency  cover  letter  and/or  report;  2)  Public 
correspondence;  3)  Other  explanatory  documents.  For  more  information  concerning  agendas,  minutes, 
and  meeting  information,  such  as  these  documents,  please  contact  the  SOTF  Clerk,  City  Hall,  I Dr. 
Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco,  CA  94102. 

Audio  recordings  of  the  meeting  of  the  Sunshine  Ordinance  Task  Force  are  available  at: 
http://wvy\v.sfbos.org/index.aspx?Dage=98 1 1 

For  information  concerning  Sunshine  Ordinance  Task  Force  please  contact  by  e-mail  sotf@sfgov.org  or 
by  calling  (415)554-7724. 

Public  Comment 

Public  Comment  will  be  taken  before  or  during  the  Committee’s  consideration  of  each  agenda  item. 
Speakers  may  address  the  Task  Force  for  up  to  thi'ee  minutes  on  that  item.  During  General  Public 
Comment,  members  of  the  public  may  address  the  Task  Force  on  matters  that  are  within  the  Task  Force’s 
jurisdiction  and  are  not  on  the  agenda.  Any  person  speaking  during  a public  comment  period  may  supply 
a brief  written  summary  of  their-  comments,  which  shall,  if  no  more  than  150  words,  be  included  in  the 
official  file. 

Each  member  of  the  public  will  be  allotted  the  same  maximum  number  of  minutes  to  speak  as  set  by  the 
Chair  at  the  beginning  of  each  item,  excluding  persons  requested  by  the  Task  Force  to  make 
presentations. 

Each  member  of  the  public  who  is  unable  to  attend  the  public  meeting  or  hearing  may  submit  to  the  City, 
by  the  time  the  hearing  begins,  written  comments  regarding  the  subject  of  the  meeting  or  hearing;.  These 
comments  will  be  made  a pait:  of  the  official  public  record. 

Heai-ing  Procedures 

1 . Complainant  presents  his/her  facts  and  evidence 
Other  parties  of  Complainant  present  facts  and  evidence 

2.  City  responds 
Other  parties  of  City  respond 

Above  total  speaking  times  for  Complainant  and  City  to  be  the  same. 

3.  Matter  is  with  the  Task  Force  for  discussion  and  questions. 

4.  Respondent  and  Complainant  presents  clai-ification/rebuttal 

5.  Matter  is  with  the  Task  Force  for  motion  and  deliberation. 

6.  Public  comment  (Excluding  Complainant  & City  response, 
witnesses) 

7.  Vote  by  Task  Force  (Public  comment  at  discretion  of  chair  on  new 
motion  and/or  on  new  motion  if  vote  fails.) 

Note;  Time  must  be  adhered  to.  If  a speaker  is  intermpted  by  questions,  the  interruption  does  not  count 
against  his/her  time. 


5 minutes 

Up  to  3 minutes  each 
5 minutes 

Up  to  3 minutes  each 


3 minutes 

Up  to  3 minutes  each 
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Disability  Access 

The  hearing  rooms  in  City  Hall  are  wheelchair  accessible.  Assistive  listening  devices  foiHAe  hearing 
rooms  are  available  upon  request  with  the  SOTF  Clerk.  The  nearest  accessible  BART  station  is  Civic 
Center  (Market^Grove/Hyde  Streets).  Accessible  MUNI  Metro  lines  are  the  F,  J,  K,  L,  M,  N,  T (exit  at 
Civic  Center  or  Van  Ness  Stations).  MUNI  bus  lines  also  serving  the  area  are  the  5,  6,  9,  19,  21,  47,  49, 
71,  and  71L,  For  more  information  about  MUNI  accessible  services,  call  (415)  701-4485.  There  is 
accessible  parking  in  the  vicinity  of  City  Hall  at  Civic  Center  Plaza  and  adjacent  to  DavlerHall  and  the 
War  Memorial  Complex.  Accessible  curbside  parking  is  available  on  Dr.  Carlton  B.  Goodlett  Place  and 
Grove  Street. 

The  following  services  are  available  on  request  48  hours  prior  to  the  meeting;  except  for  Monday 
meetings,  for  which  the  deadline  shall  be  4:00  p.m.  of  the  last  business  day  of  the  preceding  week:  For 
American  sign  language  interpreters  or  the  use  of  a reader  during  a meeting,  a sound  enhancement 
system,  and/or  alternative  formats  of  the  agenda  and  minutes,  please  contact  the  SOTF  Clerk  at  (415) 
554-7724  to  make  arrangements  for  the  accommodation.  Late  requests  will  be  honored,  if  possible. 

In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies,  environmental  illnesses, 
multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical  based  products.  Please  help  the  City  accommodate  these 
individuals. 


ICnow  Your  Rights  Under  the  Sunshine  Ordinance 

Government’s  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public.  Commissions, 
boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people’s  business.  This 
ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations  are  open  to 
the  people’s  review. 

For  more  information  on  your  rights  under  the  Sunshine  Ordinance  (Chapter  67  of  the  San  Francisco 
Administrative  Code)  or  to  report  a violation  of  the  ordinance,  contact:  Sunshine  Ordinance  Task  Force,  1 
Dr,  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco,  CA  941 02;  phone  (415)  554-7724;  fax  (415) 
554-7854;  or  email  sotf@sfgov.org. 

Citizens  may  obtain  a free  copy  of  the  Sunshine  Ordinance  by  printing  Chapter  67  of  the  San  Francisco 
Administrative  Code  on  the  Internet,  at  http://www.sfbos.org/sunshine. 

Cell  Phones,  Pagers  and  Similar  Sound-Producing  Electronic  Devices 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are 
prohibited  at  this  meeting.  Please  be  advised  that  the  Chair  may  order  the  removal  fi-om  the  meeting  room 
of  any  person(s)  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or  other  similar  sound- 
producing  electronic  devices  (Chapter  67A  of  the  San  Francisco  Administ'ative  Code). 

Lobbyist  Registration  and  Reporting  Requirements 

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action 
may  be  requhed  by  the  San, Francisco  Lobbyist  Ordinance  [SF  Campaign  & Governmental  Conduct  Code 
§2.1 00,  et.  seq]  to  register  and  report  lobbying  activity.  For  more  information  about  the  Lobbyist  • 
Ordinance,  please  contact  the  Ethics  Commission  at:  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  CA 
94102;  telephone  (415)  581-3100;  fax  (415)252-3112;  web  site  www.sfgov.org/ethica 


*Complainant  requested  the  complaints  within  Complaint  No.  13007  to  be  heard  separately.  Page  6 


012 


SUNSHINE  ORDINANCE  TASK  FORCE 
Compliance  and  Amendments  Committee 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 
AGENDA 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4689 

July  16,  2013-4:00  P.M. 

Regular  Meeting 

Members:  Allyson  Washburn  (Chair), 
Richai-d  Knee,  Kitt  Grant 


1 . CALL  TO  ORDER,  ROLL  CALL,  AND  AGENDA  CHANGES 

2.  Adoption  of  June  18,  2013,  regular  meeting  minutes  (Discussion  and  Action) 
(attachment)  (approximately  5 minutes) 

3.  File  No.  12058;  Hearing  on  the  status  of  the  Order  of  Determination  of  Dominic  Maionchi 
against  Recreation  and  Park  for  allegedly  failing  to  provide  records  requested  pertaining  to 
berthing  contracts  between  the- City  and  County  of  San  Francisco  and  slip  holders. 
(Discussion  and  Action)  (attachment)  (approximately  30  minutes) 

4.  Public  Comment  Members  of  the  public  may  address  the  Compliance  and  Amendments 
Committee  on  matters  that  are  within  Sunshine  Ordinance  Task  Force’s  jurisdiction  but  not 
on  today’s  agenda.  (No  Action),  Public  Comment  shall  be  taken  one  hour  after  meeting 
convenes. 

5.  Administrator’s  Report  (Discussion  and  Action^  (approximately  5 minutes) 

6.  Announcements,  Comments,  Questions,  and  Future  Agenda  Items  (No  Action) 

7.  ADJOURNMENT 
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Agenda  Item  Information 

Each  item  on  the  agenda  may  include:  1)  Department  or  Agency  cover  letter  and/or  report;  2)  Public 
correspondence;  3)  Other  explanatory  documents.  For  more  information  concerning  agendas,  minutes,  and 
meeting  information,  such  as  these  documents,  please  contact  the  SOTF  Cleric,  City  Hall,  1 Dr.  Carlton  B. 
Goodlett  Place,  Room  244,  San  Francisco,  CA  94102. 

Audio  recordings  of  the  meeting  of  the  Sunshine  Ordinance  Task  Force  are  available  at; 
http://wvvw.sfbos.org/index.aspx?page=98 1 1 

For  information  concerning  Sunshine  Ordinance  Task  Force  please  contact  by  e-mail  sotf@sfgov.6rg  or  by 
calling  (415)  554-7724. 

Public  Comment 

Public  Comment  will  be  taken  before  or  during  the  Committee’s  consideration  of  each  agenda  item. 
Speakers  may  address  the  Task  Force  for  up  to  three  minutes  on  that  item.  During  General  Public 
Comment,  members  of  the  public  may  address  the  Task  Force  on  matters  that  are  within  the  Task  Force’s 
jurisdiction  and  are  not  on  the  agenda.  Any  person  speaking  during  a public  comment  period  may  supply  a 
brief  written  summaiy  of  their  comments,  which  shall,  if  no  more  than  150  words,  be  included  in  the 
official  file. 

Each  member  of  the  public  will  be  allotted  the  same  maximum  number  of  minutes  to  speak  as  set  by  the 
Chair  at  the  beginning  of  each  item,  excluding  persons  requested  by  the  Task  Force  to  make  presentations. 

Each  member  of  the  public  who  is  unable  to  attend  the  public  meeting  or  hearing  may  submit  to  the  City,  by 
the  time  the  hearing  begins,  written  comments  regarding  the  subject  of  the  meeting  or  hearing.  These 
comments  will  be  made  a part  of  the  official  public  record. 

Hearing  Procedures 

1 . Complainant  presents  his/her  facts  and  evidence 
Other  parties  of  Complainant  present  facts  and  evidence 

2.  City  responds 
Other  parties  of  City  respond 

Above  total  speaking  times  for  Complainant  and  City  to  he  the  same. 

3.  Matter  is  with  the  Task  Force  for  discussion  and  questions. 

4.  Respondent  and  Complainant  presents  clarification/rebuttal 

5.  Matter  is  with  the  Task  Force  for  motion  and  deliberation. 

6.  Public  comment  (Excluding  Complainant  & City  response, 
witnesses) 

7.  Vote  by  Task  Force  (Public  comment  at  discretion  of  chah  on  new 
motion  and/or  on  new  motion  if  vote  fails.) 

Note:  Time  must  be  adhered  to.  If  a speaker  is  interrupted  by  questions,  the  interruption  does  not  count 
against  his/her  time. 

Disability  Access 

The  hearing  rooms  in  City  Hall  are  wheelchair  accessible.  Assistive  listening  devices  for  the  hearing  rooms 
are  available  upon  request  with  the  SOTF  Clerk.  The  nearest  accessible  BART  station  is  Civic  Center 
(Market/Grove/Hyde  Stmets).  Accessible  MUM  Metro  lines  are  the  F,  J,  K,  L,  M,  N,  T (exit  at  Civic 
Center  or  Van  Ness  Stations).  MUM  bus  lines  also  serving  the  area  am  the  5,  6,  9,  19,  21,  47,  49,  71,  and 


5 minutes 

Up  to  3 minutes  each 
5 minutes 

Up  to  3 minutes  each 


3 minutes 

Up  to  3 minutes  each 
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71L.  For  more  information  about  MUNI  accessible  services,  call  (415)  701-4485.  There  is  accessible 
parking  in  the  vicinity  of  City  Hall  at  Civic  Center  Plaza  and  adjacent  to  Davies  Hall  and  the  War  Memorial 
Complex.  Accessible  curbside  parking  is  available  on  Dr.  Carlton  B.  Goodlett  Place  and  Grove  Street. 

The  following  services  are  available  on  request  48  hours  prior  to  the  meeting;  except  for  Monday  meetings, 
for  which  the  deadline  shall  be  4:00  p.m.  of  the  last  business  day  of  the  preceding  week;  For  American  sign 
language  interpreters  or  the  use  of  a reader  during  a meeting,  a sound  enhancement  system,  and/or 
alternative  formats  of  tire  agenda  and  minutes,  please  contact  the  SOTF  Clerk  at  (415)  554-7724  to  make 
arrangements  for  the  accommodation.  Late  requests  will  be  honored,  if  possible. 

In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies,  environmental  illnesses, 
multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical  based  products.  Please  help  the  City  accommodate  these 
individuals. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 

Government’s  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public.  Commissions, 
boai'ds,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people’s  business.  This 
ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations  are  open  to  the 
people’s  review. 

For  more  information  on  your  rights  under  the  Sunshine  Ordinance  (Chapter  67  of  the  San  Francisco 
Adminish-ative  Code)  or  to  report  a violation  of  the  ordinance,  contact;  Sunshine  Ordinance  Task  Force,  1 
Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco,  CA  94102;  phone  (415)  554-7724;  fax  (415)  554- 
7854;  or  email  sotf@sfgov.org. 

Citizens  may  obtain  a free  copy  of  the  Sunshine  Ordinance  by  printing  Chapter  67  of  the  San  Francisco 
Administrative  Code  on  the  Internet,  at  http;//www.sfbos.org/sunshine. 

Cell  Phones,  Pagers  and  Similar  Sound-Producing  Electronic  Devices 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  ai'e  prohibited 
at  this  meeting.  Please  be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any 
person(s)  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or  other  similar  sound-producing 
electronic  devices  (Chapter  67A  of  the  San  Francisco  Administrative  Code). 

Lobbyist  Registration  and  Reporting  Requirements 

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may 
be  required  by  the  San  Francisco  Lobbyist  Ordinance  [SF  Campaign  8c  Governmental  Conduct  Code 
§2.100,  et.  seq]  to  register  and  report  lobbying  activity.  For  more  information  about  the  Lobbyist 
Ordinance,  please  contact  the  Ethics  Commission  at;  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  CA 
94102;  telephone  (415)  581-3100;  fax  (415), 252-31 12;  web  site  www.sfgov.org/ethics. 
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SUNSHINE  ORDINANCE  TASK  FORCE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
AGENDA 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4689 


November  6,  2013  - 4:00  PM 


Regular  Meeting 

1 . CALL  TO  ORDER,  ROLL  CALL,  APTO  AGENDA  CHANGES 


Seat  1 

(Vacant) 

Seat  8 

Todd'David 

Seat  2 

Richard  Knee  (Hold  Over) 

Seat  9 

Chris  Hyland 

Seat  3 

Kitt  Grant  - Chair 

Seat  1 0 

Louise  Fischer  - Vice  Ct 

Seat  4 

(Vacant) 

Seat  1 1 

Bruce  Oka  (Hold  Over) 

Seat  5 

Ally  son  Washburn  (Hold  Over) 

Seat  6 

David  Pilpel 

Ex-officio 

Angela  Calvillo 

Seat  7 

David  Sims 

Ex-ofOcio 

(Vacant) 

Proposed 

Sunshine  Ordinance  Task  Force 

Records  Retention  Schedule:  The  Task 

Force  shall  prepare,  maintain  and  adopt  a records  retention  and  destruction  policy  as 
provided  in  §8.3  of  the  San  Francisco  Administrative  Code,  (approximately  30  minutes) 
(Discussion  and  Possible  action)  (attachment) 

3.  Pending  Complaints  and  45-Day  Hearing  Rule  - Scheduling  of  Complaints. 

(approximately  30  minutes)  (Discussion  and  Possible  action) 

4.  File  No.  12058:  The  Compliance  and  Amendments  Coiranittee  has  referred  File  No, 
12058,  Dommic  Maionchi  against  Recreation  and  Park  for  allegedly  failing  to  provide 
records  requested  pertaining  to  berthing  contracts  between  the  City  and  County  of  San 
Francisco  and  slip  holders,  (approximately  30  minutes)  (Discussion  and  Possible  action) 
(attachment) 

5.  File  No.  12059:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
12059,  Supreet  Pabla,  SEIU  Local  1021  against  Human  Services  Agency  for  allegedly 
failing  to  provide  records  requested  relevant  to  the  representation  of  the  bargaining  unit’s 
employees,  (approximately  30  minutes)  (Discussion  and  Possible  action)  (attachment) 

6.  Public  Comment:  Members  of  the  public  may  address  the  Sunshine  Ordinance  Task 
Force  (SOTF)  on  matters  that  are  within  SOTF’s  jurisdiction,  but  not  on  today’s  agenda. 
(No  Action)  Public  comment  shall  be  taken  at  5:00  pm  or  as  soon  thereafter  as  possible. 
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7.  File  No.  13025:  Complaint  filed  by  William  Clark,  against  the  Arts  Commission  for 
allegedly  failing  to  provide  of  a written  opinion  from  the  City  Attorney  advising  the  Arts 
Commission  on  its  current  suspension  and  revocation  procedures,  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  William  Clark,  against  the 
Arts  Commission  for  allegedly  failing  to  provide  of  a written  opinion  from  the 
City  Attorney  advising  the  Arts  Commission  on  its  current  suspension  and 
revocation  procedures,  (approximately  5 minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  William  Clark,  against  the  Arts  Commission  for 
allegedly  failing  to  provide  of  a written  opinion  from  the  City  Attorney  advising 
the  Arts  Commission  on  its  current  suspension  and  revocation  procedures. 
(approximately  45  minutes)  (Discussion  and  Action) 

8.  File  No.  13026:  Complaint  filed  by  Ray  Hartz,  Jr.,  against  Angela  Calvillo,  Clerk  of  the 
Board  for  allegedly  violating  Sunshine  Ordinance  §67.16  Minutes  thereby  censoring  and 
abridging  public  comment  violating  §67.15  Public  Testimony,  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  Ray  Hartz,  Jr.,  against  Angela 
Calvillo,  Clerk  of  the  Board  for  allegedly  violating  Sunshine  Ordinance  §67.16 
Minutes  thereby  censoring  and  abridging  public  comment  violating  §67.15  Public 
Testimony,  (approximately  5 minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  Ray  Hartz,  Jr.,  against  Angela  Calvillo,  Clerk  of 
the  Board  for  allegedly  violating  Sunshine  Ordinance  §67.16  Minutes  thereby 
censoring  and  abridging  public  comment  violating  §67.15  Public  Testimony. 
(approximately  45  minutes)  (Discussion  and  Action) 

9.  File  No.  13027:  Complaint  filed  by  Ray  Hartz,  Jr.,  against  Paula  Jesson,  District  City 
Attorney  for  allegedly  violating  §67.2 l(i),  by  providing  legal  counsel  for  City  employees 
having  custody  of  public  records  for  proposes  of  denying  access  to  the  public. 
(attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  Ray  Hartz,  Jr.,  against  Paula 
Jesson,  Office  of  the  City  Attorney  for  allegedly  violating  §67.21  (i),  by  providing 
legal  counsel  for  City  employees  having  custody  of  public  records  for  proposes  of 
denying  access  to  the  public,  (approximately  5 minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  Ray  Hartz,  Jr.,  against  Paula  Jesson,  Office  of  the 
City  Attorney  for  allegedly  violating  §67.21  (i),  by  providing  legal  counsel  for 
City  employees  having  custody  of  public  records  for  proposes  of  denying  access 
to  the  public,  (approximately  45  minutes)  (Discussion  and  Action) 
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10.  File  No.  13028:  Complaint  filed  by  Charles  Pitts,  against  the  Community  Housing 
Partnership  for  allegedly  enforcing  illegal  gi'oup  guidelines,  (attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  Charles  Pitts,  against  the 
Community  Housing  Partnership  for  allegedly  enforcing  illegal  gi'oup  guidelines. 
(approximately  5 minutes)  (Discussion  cmd Action) 

(b)  Hearing  on  complaint  filed  by  Charles  Pitts,  against  the  Community  Housing 
Partnership  for  allegedly  enforcing  illegal  group  guidelines,  (approximately  45 
minutes)  (Discussion  and  Action) 

1 1 . File  No.  13029:  Complaint  filed  by  Charles  Pitts,  against  the  Community  Housing 
Partnership  for  allegedly  denying  the  public  to  record  the  May  21,  2013  meeting. 
(attachment) 

(a)  Determination  of  jurisdiction  on  complaint  filed  by  Charles  Pitts,  against  the 
Community  Housing  Partnership  for  allegedly  denying  the  public  to  record  the 
May  21,  2013  meeting,  (approximately  5 minutes)  (Discussion  and  Action) 

(b)  Hearing  on  complaint  filed  by  Charles  Pitts,  against  the  Community  Housing 
Partnership  for  allegedly  denying  the  public  to  record  the  May  2 1 , 20 1 3 meeting. 
(approximately  45  minutes)  (Discussion  and  Action) 

12.  Approval  of  Minutes  from  the  March  6,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

13.  Approval  of  Minutes  from  the  April  3,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

14.  Approval  of  Minutes  from  the  May  1,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

15.  Approval  of  Minutes  from  the  June  5,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

1 6.  Approval  of  Minutes  from  the  July  9,  2013  Special  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

1 7.  Approval  of  Minutes  from  the  August  7,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

18.  Approval  of  Minutes  from  the  September  4,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 

1 9.  Approval  of  Minutes  from  the  October  2,  2013  Regular  Meeting,  (approximately  5 
minutes)  (Action)  (attachment) 
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20. 


Administrator’s  Report,  (approximately  5 minutes)  (Discussion) 


21.  Announcements,  Comments,  (Questions,  and  Future  Agenda  Items,  {approximately 
10  minutes)  (Discussion  and  Action) 

22.  ADJOURNMENT 
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Agenda  Item  Information 


Each  item  on  the  agenda  may  include:  1)  Department  or  Agency  cover  letter  and/or  report;  2)  Public 
coiTespondence;  3)  Other  explanatory  documents.  For  more  information  concerning  agendas,  minutes, 
and  meeting  information,  such  as  these  documents,  please  contact  the  SOTF  Clerk,  City  Hall,  1 Dr, 
Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco,  CA  94102, 

Audio  recordings  of  the  meeting  of  the  Sunshine  Ordinance  Task  Force  are  available  at: 
http://www.sfbos.org/index,aspx?page=98Il 

For  information  concerning  Sunshine  Ordinance  Task  Force  please  contact  by  e-mail  sotf@sfgov.org  or 
by  calling  (415)  554-7724. 

Public  Comment 

Public  Comment  will  be  taken  before  or  during  the  Committee’s  consideration  of  each  agenda  item. 
Speakers  may  address  the  Task  Force  for  up  to  three  minutes  on  that  item.  During  General  Public 
Comment,  members 'of  the  public  may  address  the  Task  Force  on  matters  that  are  within  the  Task  Force’s 
jurisdiction  and  are  not  on  the  agenda.  Amy  person  speaking  during  a public  comment  period  may  supply 
a brief  written  summary  of  their  comments,  which  shall,  if  no  raoi-e  than  1 50  words,  be  included  in  the 
official  file. 

Each  member  of  the  public  will  be  allotted  the  same  maxunum  number  of  ininutes  to  speak  as  set  by  the 
Chair  at  the  beginning  of  each  item,  excluding  persons  requested  by  the  Task  Force  to  make 
presentations. 

Each  member  of  the  public  who  is  unable  to  attend  the  public  meeting  or  heai'ing  may  submit  to  the  City, 
by  the  time  the  hearing  begins,  written  comments  regarding  the  subject  of  the  meeting  or  hearing;.  These 
comments  will  be  made  a part  of  the  official  public  recoi'd. 

Hearing  Procedures 

1 . Complainant  presents  his/her  facts  and  evidence 
Other  parties  of  Complainant  present  facts  and  evidence 

2.  City  responds 
Other  parties  of  City  respond 

Above  total  speaking  times  for  Complainant  and  City  to  be  the  same. 

3.  Matter  is  with  the  Task  Force  for  discussion  and  questions. 

4.  Respondent  and  Complainant  presents  clarification/rebuttal 

5.  Matter  is  with  the  Task  Force  for  motion  and  deliberation. 

6.  Public  comment  (Excluding  Complainant  & City  response, 
witnesses) 

7.  Vote  by  Task  Force  (Public  comment  at  discretion  of  chair  on  new 
motion  and/or  on  new  motion  if  vote  fails.) 

Note:  Time  must  be  adhered  to.  If  a speaker  is  interrupted  by  questions,  the  interruption  does  not  count 
against  his/her  time. 
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Disability  Access 


The  heai-ing  rooms  in  City  Hall  are  wheelchair  accessible.  Assistive  listening  devices  for  the  hearing 
rooms  are  available  upon  request  with  the  SOTF  Clerk.  The  nearest  accessible  BART  station  is  Civic 
Center  (Market/Grove/Hyde  Streets).  Accessible  MUNI  Metro  lines  are  the  F,  J,  K,  L,  M,  N,  T (exit  at 
Civic  Center  or  Van  Ness  Stations).  MUNI  bus  lines  also  serving  the  area  are  the  5,  6,  9,  1 9,  21, 47,  49, 
71,  and  7IL.  For  more  information  about  MUNI  accessible  seiwices,  call  (415)  701-4485.  There  is 
accessible  parking  in  the  vicinity  of  City  Hall  at  Civic  Center  Plaza  and  adjacent  to  Davies  Hall  and  the 
War  Memorial  Complex.  Accessible  curbside  parldng  is  available  on  Dr.  Cai'lton  B.  Goodlett  Place  and 
Grove  Street. 

The  following  services  are  available  on  request  48  hours  prior  to  the  meeting;  except  for  Monday 
meetings,  for  which  the  deadline  shall  be  4:00  p.m.  of  the  last  business  day  of  the  preceding  week:  For 
American  sign  language  interpreters  or  the  use  of  a reader  during  a meeting,  a sound  enhancement 
system,  and/or  alternative  formats  of  the  agenda  and  minutes,  please  contact  the  SOTF  Clerk  at  (415) 
554-7724  to  make  arrangements  for  the  accommodation.  Late  requests  will  be  honored,  if  possible. 

In  order  to  assist  die  City's  efforts  to  accommodate  persons  with  severe  allergies,  envirenmental  illnesses, 
multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical  based  products.  Please  help  the  City  accommodate  these 
individuals. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 

Government’s  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public.  Commissions, 
boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people’s  business.  This 
ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations  are  open  to 
the  people’s  review. 

For  more  infonnation  on  your  rights  under  the  Sunshine  Ordinance  (Chapter  67  of  the  San  Francisco 
Administrative  Code)  or  to  report  a violation  of  the  ordinance,  contact:  Sunshine  Ordinance  Task  Force,  1 
Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco,  CA  94102;  phone  (415)  554-7724;  fax  (415) 
554-7854;  or  email  sotf@sfgov.org. 

Citizens  may  obtain  a free  copy  of  the  Sunshine  Ordinance  by  printing  Chapter  67  of  the  San  Francisco 
Administrative  Code  on  the  Internet,  at  http://www.sfbos.org/sunshine. 

Cell  Phones,  Pagers  and  Similar  Sound-Producing  Electronic  Devices 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are 
prohibited  at  this  meeting.  Please  be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room 
of  any  person(s)  responsible  for  the  linging  or  use  of  a cell  phone,  pager,  or  other  similar  sound- 
producing  electronic  devices  (Chapter  67A  of  the  San  Francisco  Administrative  Code). 

Lobbyist  Registration  and  Reporting  Requirements 

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  adminisfrative  action 
may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  [SF  Campaign  & Governmental  Conduct  Code 
§2.100,  et.  seq]  to  register  and  report  lobbying  activity.  For  more  information  about  the  Lobbyist 
Ordinance,  please  contact  the  Ethics  Commission  at:  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  CA 
94102;  telephone  (415)  581-3100;  fax  (415)  252-3112;  web  site  www.sfgov.org/ethics 
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SUNSHINE  ORDINANCE  TASK  FORCE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
DRAFT  MINUTES 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4689  - 


Mayl,  2013 -4:00  PM 
Regular  Meeting 


Members:  Kitt  Grant  (Chair),  Louise  Fischer  (Vice-Chair), 
Richard  Knee,  Suzanne  Manneh,  Allyson  Washburn,  David  Pilpel, 
David  Suns,  Todd  David,  Chi'is  Hyland,  Bruce  Oka 


1 . CALL  TO  ORDER,  ROLL  CALL,  AND  AGENDA  CHANGES 

The  meeting  was  called  to  order  at  4:10  p.m,  Members  Washburn  was  noted  absent. 
There  was  a quorum.  Member  Hyland  left  at  8:58;  Chair  Grant  left  at  9:01  p.m. 

2.  Supervisor  of  Records  Report  - Presented  by  Paula  Jesson,  Deputy  City  Attorney. 

Paula  Jesson,  Deputy  City  Attorney  presented  the  Supervisor  of  records  report. 

Speakers:  Ray  Hartz,  Jr.  expressed  that  he  will  submit  a complaint  against  the 
Supervisor  of  Records;  Peter  Warfield  recommended  Task  Force  reject  the  Supervisor  of 
Records  Report. 

*The  following  information  is  provided  by  a speaker,  pursuant  to  Administrative 
Code  Section  67.16.  The  content  is  neither  generated  by,  nor  subject  to  approval  or 
verification  of  accuracy  by,  the  Sunshine  Ordinance  Task  Force. 

Ray  Hartz,  Jr.  submitted  the  following  additional  information  for  Item  (2)  as  follows: 

Agenda  Item  (2)  public  comment  (150  words): 
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T just  handed  to  the  administrator,  a Sunshine  Ordinance  complaint  against 
DCA  Paula  Jesson.  The  alleged  violation  reads  as  follows:  ^‘For  all  intents 
and  purposes,  DCA  Jesson  has  acted  in  such  a way  as  to  provide  legal  counsel 
for  City  employees  having  custody  of  public  records  for  the  purposes  of 
denying  access  to  the  public.”  This  report  from  the  Supervisor  of  Records 
follows  the  usual  pattern:  all  petitions  are  denied!  If  you  examine  each  case, 
you  will  see  that  Ms.  Jesson  wll  do  nothing  but  tell  you  what  her  office  will 
not,  does  not,  or  cannot  do.  I have  to  say  that  my  o>vn  opinion  is  that  Ms. 
Jesson  is  doing  exactly  what  City  Attorney  Dennis  Herrera  wants:  deny  to  the 
public  access  to  records  which  might  embarrass  or  incriminate  City  officials 
and  commission  members.  To  this  extent,  she  does  her  job  exceedingly  well!  I 
thank  her  for  her  report! 

3.  Public  Comment. 

Speakers:  William  Clark  expressed  the  Charter  does  not  give  power  to  revoke  a license 
with  the  Alts  Commission;  Mike  Adderio  expressed  amending  the  Sunshine  Ordinance  to 
require  members  of  Task  Force  to  have  training  in  relation  to  government  and 
constitution  laws;  Ray  Harz  Jr.  expressed  Task  Force  hold-overs  and  vacancies  are  the 
failure  of  the  Rules  Committee  and  Clerk  of  the  Board  a complaint  has-been  submitted 
against  the  Clerk  of  the  Board;  Maionchi  expressed  Public  Records  Act  states  you  can  see 
a document  without  going  through  custodian  of  records;  Peter  Warfield  expressed  he  was 
in  agreement  with  the  previous  speaker  and  stated  similar  experience  with  Library  where 
he  was  referred  to  custodian  of  records. 

4.  File  No,  12058:  Complaint  filed  by  Dominic  Maionchi  against  Recreation  and  Park  for 
allegedly  failing  to  provide  records  requested  pertaining  to  berthing  contracts  between  the 
City  and  County  of  San  Francisco  and  slip  holders. 

Member  Knee,  seconded  by  Member  Fischer,  moved  to  find  jurisdiction. 

Speakers:  Ray  Hartz  expressed  the  meeting  has  been  conducted  out  of  order;  Peter 
Warfield  expressed  public  comment  was  called  out  of  order. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  8 - Knee,  Pilpel,  Sims,  David,  Hyland,  Oka,  Fischer,  Grant 
Absent:  1 - Washburn 

Dominic  Maionchi  (Complainant)  provided  an  overview  of  the  complaint  and  requested 
the  Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts  and  evidence 
in  support  of  Complainant.  Olive  Gong,  Custodian  of  Records,  Recreation  and  Pai'k 
Department  (Respondent),  provided  an  overview  of  Recreation  and  Park  Depailmenf  s 
defense  and  requested  the  Task  Force  to  dismiss  the  complaint.  There  were  no  spealcers 
who  offered  facts  and  evidence  in  support  of  Respondent.  A question  and  answer  period 

followed.  Complainant  and  Respondent  responded  to  questions  raised  throughout  the 

*Complaiuant  requested  the  complaints  within  Complaint  No.  13007  to  be  heard  separately.  Page  2 
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discussion.  Respondent  provided  a rebuttal.  Complainant  provided  a rebuttal  and  again 
requested  the  Task  Force  find  violations. 

Member  Knee,  seconded  by  Member  Hyland,  moved  to  find  Recreation  and  Park 
Department  in  violation  of  Sunshine  Ordinance  Section  67.26  for  illegal  redaction  of 
public  records;  referral  to  Compliance  and  Amendments  Committee. 

Speaker:  Ray  Hartz  expressed  support  with  motion  and  reiterated  that  the  requester  is 
not  required  to  state  reason  for  a record  request.  Peter  Warfield  expressed  Task  Force 
should  include  the  Deputy  City  Attorney’s  recommended  violations  as  stated  in  the 
memo. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  7 - Knee,  Pilpel,  Sims,  Hyland,  Oka,  Fischer,  Grant 
Noes:  1 - David 
Absent:  1 - Washburn 

Member  Sims,  seconded  by  Member  Oka,  moved  to  find  Recreation  and  Park 
Department  in  violation  of  Sunshine  Ordinance  Section  67.24(e)  for  illegal  redaction 
of  contracts,  bids  and  proposals. 

Speaker:  Peter  Warfield  expressed  support  of  the  motion. 

The  motion  FAILED  by  the  following  vote: 

Ayes:  1 -Sims 

Noes:  7 -Knee,  Pilpel,  David,  Hyland,  Oka,  Fischer,  Grant 
Absent:  1 - Washburn 


RECESS 

6:04  P.M. -6:17  P.M. 

5.  *File  No,  13007:  Complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 

Coordination  Board  for  allegedly  failing  to  provide  an  opportunity  for  the  public  to 
address  Board  at  their  January  7,  2013  meeting. 

Member  Pilpel,  seconded  by  Member  Knee,  moved  to  find  jurisdiction. 

There  were  no  speakers.  The  motion  PASSSED  without  objection. 

Charles  Pitts  (Complainant)  provided  an  overview  of  the  complaint  and  requested  the 
Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  Complainant.  Diana  Christensen,  Dhector  of  Investigations,  Human  Services 
Agency  (Respondent),  provided  an  overview  of  Human  Services  Agency’s  defense  and 
requested  the  Task  Force  to  dismiss  the  complaint.  There  were  no  speakers  who  offered 
facts  and  evidence  in  support  of  Respondent.  A question  and  answer  period  followed. 

. Complainant  and  Respondent  responded  to  questions  raised  thi'oughout  the  discussion. 
Respondent  waived  rebuttal.  Complainant  provided  a rebuttal  and  again  requested  the 
Task  Force  find  violations. 


*Complainant  requested  the  complaints  within  Complaint  No.  13007  to  be  heard  separately.  Page  3 
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Member  Knee,  seconded  by  Member  Pilpel,  moved  to  find  Human  Services  Agency 
in  violation  of  Sunshine  Ordinance  Section  67.21(e)  for  Respondent’s  failure  to  send 
a knowledgeable  representative  to  hearing  proceedings. 

The  motion  PASSED  by  the  following  vote: 

Ayes;  8 - Knee,  Pilpel,  Sims,  David,  Hyland,  Oka,  Fischer,  Grant 
Absent:  1 - Washburn 

Member  Sims,  seconded  by  Member  David,  moved  to  find  Human  Services  Agency 
in  violation  of  Sunshine  Ordinance  Section  67.15(d)  for  abridging  a member  of  the 
public  and  failure  to  provide  necessary  tools  for  public  testimony;  refer  to 
Education,  Outreach  and  Training. 

Speakers:  Peter  Warfield  expressed  support  of  the  motions. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6 - Pilpel,  Sims,  David,  Hyland,  Fischer,  Grant 
Noes:  2 - Knee,  Oka  - 
Absent:  1 - Washburn 

6.  File  No.  13008:  Complaint  filed  by  William  Clark  against  Tom  DeCaigny,  Director  of 
Cultural  Affairs  for  allegedly  failing  to  include  language  in  the  Arts  Commission’s 
agenda  to  discuss  and  approve  budgets  for  FY  2013-14  and  FY  2014-15. 

Member  Kinee,  seconded  by  Member  David,  moved  to  find  jurisdiction. 

There  were  no  spealcers.  The  motion  PASSSED  without  objection. 

William  Clark  (Complainant)  provided  an  overview  of  the  complaint  and  requested  the 
Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  Complainant.  Kate  Patterson,  Arts  Commission  (Respondent),  provided  an 
overview  of  Aids  Commission’s  defense  and  requested  the  Task  Force  to  dismiss  the 
complaint.  There  were  no  speakers  who  offered  facts  and  evidence  in  support  of 
Respondent.  A question  and  answer  period  followed.  Complainant  and  Respondent 
responded  to  questions  raised  throughout  the  discussion.  Respondent  provided  a rebuttal. 
Complainant  provided  a rebuttal  and  again  requested  the  Task  Force  find  violations. 

Member  Knee,  seconded  by  Member  Oka,  moved  to  find  Arts  Commission  in 
violation  of  Sunshine  Ordinance  67.7(b)  and  Brown  Act  54954.2(a)(2)  for  failure  to 
include  and  adequate  description  of  agenda  items  and  street  artist  fees. 

Speakers:  Mike  Addario  expressed  support  of  the  motion. 

The  motion  FAILED  by  the  following  vote: 

Ayes:  4 - Knee,  Sims,  Hyland,  Oka 
Noes:  4 -,  Pilpel,  David,  Fischer,  Grant 
Absent:  1 - Washburn 
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7.  *File  No.  13022:  Complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 
Coordination  Board  for  allegedly  walking  out  before  public  comment  at  their  Januai7  7, 
2013  meeting. 

Member  Knee,  seconded  by  Member  Fischer,  moved  to  find  jurisdiction. 

There  were  no  speakers.  The  motion  PASSSED  without  objection. 

Charles  Pitts  (Complainant)  provided  an  overview  of  the  complaint  and  requested  the 
Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  Complainant.  Diana  Christensen,  Director  of  Investigations,  Human  Setvices 
Agency  (Respondent),  provided  an  overview  of  Human  Services  Agency’s  defense  and 
requested  the  Task  Force  to  dismiss  the  complaint.  There  were  no  speakers  who  offered 
facts  and  evidence  in  support  of  Respondent.  A question  and  answer  period  followed. 
Complainant  and  Respondent  responded  to  questions  raised  throughout  the  discussion. 
Respondent  waived  rebuttal.  Complainant  provided  a rebuttal  and  again  requested  the 
Task  Force  find  violations. 

Member  Kjiee,  seconded  by  Member  Sims,  moved  to  find  Human  Services  Agency 
in  violation  of  Sunshine  Ordinance  Section  67.15(a)  for  failure  in  providing  and 
opportunity  for  members  of  the  public  to  address  the  Board;  67.21  for  Respondent’s 
failure  to  send  a knowledgeable  representative  to  hearing  proceedings;  referral  to 
Education  Outreach  and  Training. 

Speakers:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  8 - Knee,  Pilpel,  Sims,  David,  Hyland,  Oka,  Fischer,  Grant 
Absent:  1 - Washburn 

8.  *File  No.  13023:  Complaint  filed  by  Charles  Pitts  against  the  Local  Homeless 
Coordination  Board  for  allegedly  failing  to  provide  audio  of  their  January  7,  2013 
meeting. 

Member  Pilpel,  seconded  by  Member  Fischer,  moved  to  find  jurisdiction. 

There  were  no  speakers.  The  motion  PASSSED  without  objection. 

Charles  Pitts  (Complainant)  provided  an  overview  of  the  complaint  and  requested  the 
Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  Complainant.  Diana  Christensen,  Director  of  Investigations,  Human  Services 
Agency  (Respondent),  provided  an  overview  of  Human  Services  Agency’s  defense  and 
requested  the  Task  Force  to  dismiss  the  complaint.  There  were  no  speakers  who  offered 
facts  and  evidence  in  support  of  Respondent.  A question  and  answer  period  followed. 
Complainant  and  Respondent  responded  to  questions  raised  throughout  the  discussion. 
Respondent  waived  rebuttal.  Complainant  provided  a rebuttal  and  again  requested  the 
Task  Force  find  violations. 
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Due  to  a lack  of  a motion,  the  Task  Force  FOUND  NO  VIOLATION. 

Speakers:  None. 

9.  Discussion  regarding  possible  motion  on  state  budget  proposals  regarding;  1)  increasing 
court  record  access  fees;  and  2)  halting  State  reimbursements  that  assist  local 
govermnents  in  complying  with  the  California  Public  Records  Act. 

Member  Knee  presented  background  on  state  budget  proposal. 

Member  Kinee,  seconded  by  Member  Sims,  moved  to  CONTINUE  TO  THE  CALL 
OF  THE  CHAIR. 

There  were  no  speakers.  The  motion  PASSSED  without  objection. 

10.  Discussion  regarding  proposed  Resolution  to  Mayor  Edwin  Lee  and  the  Board  of 
Supervisors  to:  1)  communicate  to  the  Governor  and  San  Francisco's  State  Legislative 
representatives  their  opposition  to  State  budget  proposals  that  would  grievously  abridge 
the  public's  right  to  Icnow  by  increasing  court  record  access  fees  and  halting  state 
reimbursements  that  assist  local  governments  in  complying  with  the  California  Public 
Records  Act;  and  2)  to  instruct  the  City's  legislative  representative  in  the  State  Capitol  to 
work  diligently  to  persuade  the  Governor  and  the  Legislature  to  delete/defeat  said 
proposals. 

Member  Knee  presented  background  and  reasoning  for  proposal  to  Mayor  and  Board  of 
Supervisors. 

Vice  Chair  Fischer  presided  over  meeting  in  Chair  Grants  absence. 

Member  Knee,  seconded  by  Member  Sims,  moved  to  CONTINUE  TO  THE  CALL 
OF  THE  CHAIR. 

There  were  no  speakers.  The  motion  PASSSED  without  objection. 

1 1 . Approval  of  Minutes  from  the  November  7,  2012,  Regular  Meeting. 

Member  Pilpel,  seconded  by  Member  David,  moved  to  approve  the  minutes  as 
corrected. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

12.  Approval  of  Minutes  from  the  December  5,  2012,  Regular  Meeting. 

Member  Pilpel,  seconded  by  Member  David,  moved  to  approve  the  minutes  as 
corrected. 
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Speaker:  Non«. 

The  motion  PASSED  without  objection. 

13.  Approval  of  Minutes  from  the  December  12,  2012,  Special  Meeting. 

Member  Pilpel,  seconded  by  Member  David,  moved  to  approve  the  minutes  as 
corrected. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

14.  Approval  of  Minutes  from  the  January  16, 2013  Special  Meeting. 

Member  Fischer,  seconded  by  Member  David,  moved  to  CONTINUE  items  14  - 20 
to  June  5,  2013. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

1 5 . Approval  of  Minutes  from  the  February  6, 2013  Regular  Meeting. 

Member  Fischer,  seconded  by  Member  David,  moved  to  CONTINUE  items  14  - 20 
to  June  5,  2013. 

Speaker;  None. 

The  motion  PASSED  without  objection. 

1 6.  Approval  of  Minutes  from  the  March  6,  2013  Regular  Meeting. 

Member  Fischer,  seconded  by  Member  David,  moved  to  CONTINUE  items  14  -20 
to  June  5,  2013. 

Speaker:  None. 

The  motion  PASSED  without  objection, 

17.  Approval  of  Minutes  from  the  April  3,  2013  Regular  Meeting. 

Member  Fischer,  seconded  by  Member  David,  moved  CONTINUE  items  14  - 20  to 
June  5,  2013. 

Speaker;  None. 
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The  motion  PASSED  without  objection. 

1 8.  Report:  Compliance  and  Amendments  Committee  meeting  of  April  16,  2013. 

Member  Fischer,  seconded  by  Member  David,  moved  to  CONTINUE  items  14  - 20 
to  June  5,  2013. 

Spealcer;  None. 

The  motion  PASSED  without  objection. 

19.  Report;  Education,  Outreach  and  Training  Committee  meeting  of  April  29, 2013. 

Member  Fischer,  seconded  by  Member  David,  moved  to  CONTINUE  items  14-20 
to  June  5,  2013. 

Speaker:  None, 

The  motion  PASSED  without  objection. 

20.  Administrator’s  Report. 

Member  Fischer,  seconded  by  Member  David,  moved  to  CONTINUE  items  14  - 20 
to  June  5,  2013. 

Speaker;  None. 

The  motion  PASSED  without  objection. 

21 . Announcements,  Comments,  Questions,  and  Future  Agenda  Items. 

Information  Technology  meeting  May  2, 2013,  attendance  is  encouraged;  topics  of 
interest;  back-up  storage  and  retrieval  of  City  records. 

22.  ADJOURNMENT 

Member  Knee,  seconded  by  Member  Oka,  moved  to  ADJOURN. 

There  were  no  speakers,  The  motion  PASSED  without  objection. 

There  being  no  further  business,  the  Task  Force  adjourned  at  9:12  p.m. 
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Agenda  Item  Information 

Each  item  on  the  agenda  may  include;  1)  Department  or  Agency  cover  letter  and/or  report;  2) 
Public  correspondence;  3)  Other  explanatory  documents.  For  more  information  concerning 
agendas,  minutes,  and  meeting  information,  such  as  these  documents,  please  contact  the  SOTF 
Clerk,  City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco,  CA  941 Q2, 

Audio  recordings  of  the  meeting  of  the  Sunshine  Ordinance  Task  Force  are  available  at: 
http://mvw.sfbos.org/index.aspx?page=98 1 1 

For  information  concerning  Sunshine  Ordinance  Task  Force  please  contact  by  e-mail 
sotf@sfgov.org  or  by  calling  (415)  554-7724. 

Public  Comment 


Public  Comment  will  be  taken  before  or  during  the  Committee’s  consideration  of  each  agenda 
item.  Speakers  may  address  the  Task  Force  for  up  to  tlmee  minutes  on  that  item.  During  General 
Public  Comment,  members  of  the  public  may  address  the  Task  Force  on  matters  that  are  within 
the  Task  Force’s  jurisdiction  and  are  not  on  the  agenda.  Any  person  speaking  during  a public 
comment  period  may  supply  a brief  written  summary  of  their  comments,  which  shall,  if  no  more 
than  150  words,  be  included  in  the  official  file. 

Each  member  of  the  public  will  be  allotted  the  same  maximum  number  of  ininutes  to  speak  as  set 
by  the  Chair  at  the  beginning  of  each  item,  excluding  persons  requested  by  the  Task  Force  to 
make  presentations. 

Each  member  of  the  public  who  is  unable  to  attend  the  public  meeting  or  hearing  may  submit  to 
the  City,  by  the  time  the  hearing  begins,  written  comments  regarding  the  subject  of  the  meeting  or 
hearing;.  These  comments  will  be  made  a parf  of  the  official  public  record. 


Hearing  Procedures 

Complainant  presents  his/her  facts  and  evidence  5 minutes 


Other  parties  of  Complainant  present  facts  and  evidence  Up  to  3 

minutes  each 

City  responds  5 minutes 

Other  parties  of  City  respond  Up  to  3 

minutes  each 

Above  total  speaking  times  for  Complainant  and  City  to  he  the  same. 

Matter  is  with  the  Task  Force  for  discussion  and  questions. 


Respondent  and  Complainant  presents  clarification/rebuttal  3 minutes 
Matter  is  with  the  Task  Force  for  motion  and  deliberation. 


Public  comment  (Excluding  Complainant  & City  response,  Up  to  3 minutes  each 
witnesses) 

Vote  by  Task  Force  (Public  comment  at  discretion  of  chair 
on  new  motion  and/or  on  new  motion  if  vote  fails.) 
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Note:  Time  must  be  adhered  to.  If  a speaker  is  interrupted  by  questions,  the  interruption  does  not 
count  against  his/her  time. 


Disability  Access 

The  heai'ing  rooms  in  City  Hall  are  wheelchair  accessible.  Assistive  listening  devices  for  the 
hearing  rooms  are  available  upon  request  with  the  SOTF  Clerk.  The  nearest  accessible  BART 
station  is  Civic  Center  (Mai'ket/Grove/Hyde  Sbeets).  Accessible  MUNI  Metro  lines  are  the  F,  J, 
K,  L,  M,  N,  T (exit  at  Civic  Center  or  Van  Ness  Stations).  MUNI  bus  lines  also  serving  the  ai'ea 
are  the  5,  6,  9,  19,  21, 47,  49,  71,  and  71L.  For  more  infomiation  about  MUNI  accessible 
services,  call  (415)  701-4485.  There  is  accessible  parking  in  the  vicinity  of  City  Hall  at  Civic 
Center  Plaza  and  adjacent  to  Davies  Hall  and  the  War  Memorial  Complex.  Accessible  curbside 
parking  is  available  on  Dr.  Carlton  B.  Goodlett  Place  and  Grove  Street. 

The  following  seiwices  ai'e  available  on  request  48  hours  prior  to  the  meeting;  except  for  Monday 
meetings,  for  which  the  deadline  shall  be  4:00  p.m.  of  the  last  business  day  of  the  preceding 
week:  For  American  sign  language  interpreters  or  the  use  of  a reader  dui'ing  a meeting,  a sound 
enhancement  system,  and/or  alternative  formats  of  the  agenda  and  minutes,  please  contact  the 
SOTF  Cleric  at  (415)  554-7724  to  make  arrangements  for  the  accommodation.  Late  requests  will 
be  honored,  if  possible. 

In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies,  environmental 
illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical  based  products.  Please  help 
the  City  accommodate  these  individuals. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 

Government’s  duty  is  to  serwe  the  public,  reaching  its  decisions  in  full  view  of  the  public. 
Commissions,  boar'ds,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the 
people’s  business.  This  ordinance  assures  that  deliberations  ar-e  conducted  befor-e  die  people  and 
that  City  operations  are  open  to  the  people’s  review. 

For  more  information  on  your  rights  under  the  Sunshine  Ordinance  (Chapter  67  of  the  San 
Francisco  Administrative  Code)  or  to  reporl  a violation  of  the  ordinance,  contact:  Sunshine 
Ordinance  Task  Force,  1 Dr.  Cailton  B.  Goodlett  Place,  Room  244,  San  Francisco,  CA  94102; 
phone  (415)  554-7724;  fax  (415)  554-7854;  or  email  sotfi@sfgov.org. 

Citizens  may  obtain  a free  copy  of  the  Sunshine  Ordinance  by  printing  Chapter  67  of  the  San 
Francisco  Administrative  Code  on  the  Internet,  at  http://www.sfbos.org/sunsliine. 

Cell  Phones,  Pagers  and  Similar  Sound-Producing  Electronic  Devices  . 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similai'  sound-producing  elechonic  devices  ai-e 
prohibited  at  this  meeting.  Please  be  advised  that  the  Chair  may  order  the  removal  from  the 
meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or  other 
similai-  sound-producing  elecfronic  devices  (Chapter  67A  of  the  San  Francisco  Adminisfrative 
Code). 
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Lobbyist  Registration  and  Reporting  Requirements 

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative 
action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  [SF  Campaign  & Governmental 
Conduct  Code  §2.100,  et.  seq]  to  register  and  report  lobbying  activity,  For  more  information 
about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at:  25  Van  Ness  Avenue, 
Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  581-3100;  fax  (415)  252-3112;  web  site 
www.sfgov.org/ethlcs 
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SUNSHINE  ORDINANCE  TASK  FORCE 
Compliance  and  Amendments  Committee 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
DRAFT  MINUTES 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B,  Goodlett  Place 
San  Francisco,  CA  94102-4689 

July  16,  2013 -4:00  P.M. 


Regular  Meeting 

Members:  Allyson  Washburn  (Chan)? 
Richard  Knee,  Kitt  Grant 


1 ,  CALL  TO  ORDER,  ROLL  CALL,  AAiD  AGENDA  CHANGES 
The  meeting  was  called  to  order  at  4:10  p.m.  There  was  a quorum. 


2.  Adoption  of  June  18,  2013,  regular  meeting  minutes. 

Member  Knee,  seconded  by  Member  Grant,  moved  to  ADOPT  the  June  18,  2013 
Minutes. 

Speakers:  Ray  Haitz  expressed  concern  with  the  vagueness  of  the  minutes. 

The  motion  PASSED  by  the  following  vote; 

Ayes:  3 - Knee,  Grant,  Washburn 

3.  File  No.  12058;  Hearing  on  the  status  of  the  Order  of  Determination  of  Dominic  Maionchi 
against  Recreation  and  Park  for  allegedly  failing  to  provide  records  requested  pertaining  to 
berthing  contracts,  between  the  City  and  County  of  San  Francisco  and  slip  holders. 

Dominic  Maionchi  (Complainant)  stated  the  Respondent  provided  the  same  documents 
provided  in  original  records  request,  which  do  not  comply  with  the  Order  of  Determination. 
Complainant  responded  to  questions  raised  throughout  the  discussion.  There  were  no 
speakers  in  support  of  the  Complainant,  Olive  Gong,  Recreation  and  Park  (Respondent) 
stated  the  California  Government  Code  upholds  the  Recreation  and  Park’s  decision  to 
redact  documents  provided  to  the  Complainant  and  not  disclose  others.  Respondent 
responded  to  questions  raised  throughout  the  discussion.  There  were  no  speakers  in 
support  of  the  Respondent.  A question  and  answer  period  followed.  Respondent  declined 
rebuttal.  Complainant  provided  a rebuttal. 
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Member  Knee,  seconded  by  Member  Grant,  moved  to  refer  the  matter  back  to  the 
Task  Force  with  a recommendation  of  referral  to  Ethics  Commission  for  enforcement 
for  violating  S.O.  Secs.  67.34,  67.26  and  67.21(i);  for  Chair  to  draft  a letter  to  the  City 
Attorney  stating  the  Recreation  and  Park’s  attorney  is  in  violation  of  S.O.  Sec.  67.21 

(i). 

Speakers:  Ray  Hartz  expressed  support  of  the  motion;  Peter  Warfield  expressed  Recreation 
and  Park  director  should  also  be  held  responsible  for  department’s  failure  to  adhere  to 
request. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  3 - Knee,  Grant,  Washburn 

4,  Public  Comment. 

Ray  Hartz  expressed  concern  with  decisions  to  have  complaints  referred  to  Education, 
Outreach  and  Training  Committee  (EOTC);  doubts  Chair  ability  to  remain  objective  and 
has  a history  of  concluding  complaints. 

5,  Administrator’s  Report. 

The  Administrator  presented  the  report. 

Speakers:  None. 

6,  Announcements,  Comments,  Questions,  and  Future  Agenda  Items. 

Member  Knee  announced  an  event  focused  ou  upholding  the  people’s  right  to  laiow, 
to  take  place  on  July  17,  2013;  Knee  will  not  be  in  attendance  for  the  September  Task 
Force  meeting. 

7,  ADJOURNMENT 

Member  Knee,  seconded  by  Member  Grant,  moved  to  ADJOURN. 

There  were  no  speakers.  The  motion  PASSED  without  objection. 

There  being  no  further  business,  the  Compliance  and  Amendments  Committee  adjourned  at 
the  hour  of  5:48  p.m. 
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SUNSHINE  ORDINANCE  TASK  FORCE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
DRAFT  - MINUTES 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4689 

November  6,  2013  - 4:00  PM 

Regular  Meeting 

Members:  Kitt  Grant  (Chair),  Louise  Fischer  (Vice-Chair), 
Richard  Knee,  Allyson  Washburn,  David  Pilpel, 
David  Sims,  Todd  David,  Chris  Hyland,  Bruce  Oka 


1 . CALL  TO  ORDER,  ROLL  CALL,  AND  AGENDA  CHANGES 

The  meeting  was  called  to  order  at  4: 10  p.m.  Member  Pilpel  David  was  noted  absent. 
There  was  a quorum.  Member  David  was  noted  present  at  4:57  p.m. 

Chair  Grant  announced  a request  for  File  No.  12059  (Item  5)  be  continued  to  December 
4,  2013,  by  the  Complainant  and  Respondent. 

Member  Pilpel,  seconded  by  Member  Oka,  moved  to  accept  the  Complainants  and 
Respondents’  request  for  continuance  of  File  No.  12059  to  December  4,  2013. 

Speakers:  None. 

The  motion  PASSED  without  objection. 

2.  Proposed  Sunshine  Ordinance  Task  Force  Records  Retention  Schedule:  The  Task 
Force  shall  prepare,  maintain  and  adopt  a records  retention  and  destruction  policy  as 
provided  in  §8.3  of  the  San  Francisco  Administrative  Code. 

Wilson  Ng,  Records  Manager,  Office  of  the  Clerk  of  the  Board  presented  the  proposed 
retention  schedule. 

Member  Pilpel,  seconded  by  Member  Hyland,  moved  to  continue  the  item  to 
December  4,  2013. 

Speakers:  Patrick  Monette-Shaw  questioned  means  of  record  content;  Ray  Hartz 
expressed  the  Index  of  Records  is  import  tool  in  researching  records;  Peter  Warfield 
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expressed  concern  with  destruction  of  records  and  ADA  compliancy  of  records;  Jason 
Grant  Garza  expressed  concern  as  to  what  defines  a record. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  8 - Knee,  Washburn,  Pilpel,  Sims,  Hyland,  Oka,  Fischer,  Grant 
Absent:  1 - David 

3.  Pending  Complaints  and  45-Day  Hearing  Rule  - Scheduling  of  Complaints. 

Chair  Grant  presented  a comparison  of  agendized  complamts;  the  efficiency  of 
complaints  heard  and  Order  of  Determination  made  by  current  Task  Force.  The  Task 
Force  would  have  to  meet  twice  a month  to  reach  compliancy  with  the  45-Day  Hearing 
Rule. 

The  Administrator  will  work  with  Building  Management  to  secure  additional  dates  for 
special  meetings. 

Speakers:  Patrick  Monette-Shaw  expressed  agi'eement  with  the  Task  Force  meeting  an 
additional  day  a month;  Ray  Hartz  expressed  concern  with  the  Task  Force  adhering  with 
45-day  rule;  Peter  Warfield  expressed  concern  with  back-log  of  complaints  and  agreed 
with  the  Task  Force  meeting  twice  a month;  Allen  Grossman  read  a section  of  Ordinance 
regarding  3 minute  public  testimony  rule;  Jason  Grant  Garza  expressed  concern  with  a 
DDR  he  allegedly  submitted  and  request  for  a hearing  with  before  the  Task  Force. 

4.  File  No.  12058:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
12058,  Dominic  Maionchi  against  Recreation  and  Park  for  allegedly  failing  to  provide 
records  requested  pertaining  to  berthing  contracts  between  the  City  and  County  of  San 
Francisco  and  slip  holders. 

Dominic  Maionchi  (Complainant)  provided  an  overview  of  the  complaint.  The 
Complainant  further  requested  the  Task  Force  to  find  violations.  Patrick  Monette-Shaw 
and  Ray  Haifz,  Jr.,  spoke  in  support  of  the  Complainant.  Olive  Gong  (Respondent) 
provided  an  overview  of  Recreation  and  Park’s  defense;  reiterating  the  department  is  not 
in  violation  according  to  their  interpretation  and  the  department  policy  to  not  disclose 
addresses.  There  were  no  speakers  who  offered  facts  and  . evidence  in  support  of  the 
Respondent.  A question  and  answer  period  followed.  The  Complainant  responded  to 
questions  raised  throughout  the  discussion  and  further  requested  the  Task  Force  to  find 
violations.  The  Respondent  provided  a rebuttal.  The  Complainant  provided  a rebuttal 
and  further  requested  the  Task  Force  to  find  violations. 

Member  Knee,  seconded  by  Member  Oka,  moved  to  find  the  Recreation  and  Park 
Department  in  violation  of  the  Sunshine  Ordinance  as  determined  in  the  Order  of 
Determination  (§§  67.21(e),  67.24(g)  and  67.34);  referral  to  the  Ethics  Commission 
for  enforcement  specifically  naming  Phil  Ginsburg,  Director,  Recreation  and  Park 
Department  responsible. 

Speakers:  Male  Speaker  expressed  support  for  Complainant;  Peter  Warfield  expressed 
support  of  Complainant. 
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The  motion  PASSED  by  the  following  vote: 

Ayes:  8 - Knee,  Washburn,  Pilpel,  Sims,  Hyland,  Oka,  Fischer,  Grant 
Absent;  1 - David 


RECESS  6:40  PM  - 6:57  PM 

5.  File  No.  12059:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
12059,  Supreet  Pabla,  SEIU  Local  1021  against  Human  Services  Agency  for  allegedly 
failing  to  provide  records  I'equested  relevant  to  the  representation  of  the  bargaining  unit’s 
employees. 

Continuance  requested  by  Complainant  and  Respondent.  Motion  Passed  (Item.  1). 

Member  Pilpel,  seconded  by  Member  Oka,  moved  to  accept  the  Complainants  and 
Respondents’  request  for  continuance  of  File  No.  12059  to  December  4,  2013. 

6.  Public  Comment. 

Speakers:  Ray  Hartz  expressed  the  3 minute  public  testimony  rule  is  not  at  the  discretion 
of  the  body,  but  of  the  public;  Patrick  Monette-Shaw  expressed  utilizing  the  Superior 
Court  when  faced  City  actions  against  the  public;  Paula  Datesh  expressed  concern  with  a 
permit  revocation  by  the  Arts  Commission;  James  Chaffee  presented  a presentation 
regarding  the  Library  Commission;  Allen  Grossman  expressed  concern  with  vacancies 
on  the  Task  Force  and  pending  referrals;  Peter  Warfield  addressed  the  Superior  Court 
ruling  against  the  Ethic  Commission;  Jason  Grant  Garza  expressed  concern  regarding  an 
hearing  request  he  allegedly  submitted. 

7.  File  No.  13025:  Complaint  filed  by  William  Clark,  against  the  Aits  Commission  for 
allegedly  failing  to  provide  of  a written  opinion  from  the  City  Attorney  advising  the  Arts 
Commission  on  its  current  suspension  and  revocation  procedures. 

Member  Kiiiee,  seconded  by  Member  Pilpel,  moved  to  find  jurisdiction. 

Speakers:  None. 

The  motion  PASSED  without  objection. 

William  Clai'k  (Complainant)  provided  an  overview  of  the  complaint.  The  Complainant 
requested  the  Task  Force  to  find  violations.  Robert  Clark  and  Paula  Datesh  spoke  in 
support  of  the  Complainant.  Howard  Lazar  (Respondent)  provided  an  overview  of  the 
Arts  Commission’s  defense.  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  the  Respondent.  A question  and  answer  period  followed.  The  Complainant 
responded  to  questions  raised  throughout  the  discussion  and  further  requested  the  Task 
Force  to  find  violations.  The  Respondent  waived  rebuttal.  The  Complainant  provided  a 
rebuttal  and  further  requested  the  Task  Force  to  find  violations. 

Member  Pilpel,  seconded  by  Member  Washburn,  moved  to  find  the  Arts 
Commission  in  violation  of  Sunshine  Ordinance  §67.21(a). 
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Speakers:  Ray  Hai1z  expressed  concern  of  departments  mischaracterizing  the  advice  of 
their  City  Attorneys. 

The  motion  FAILED  by  the  following  vote: 

Ayes:  4 - Washburn,  Pilpel,  Hyland,  Oka 
Noes:  5 - Knee,  David,  Sims,  Fischer,  Grant 

MATTER  CONCLUDED. 

8.  File  No.  13026:  Complaint  filed  by  Ray  Haifz,  Jr.,  against  Angela  Calvillo,  Clerk  of  the 
Board  for  allegedly  violating  Sunshine  Ordinance  §67.16  Minutes  thereby  censoring  and 
abridging  public  comment  violating  §67.15  Public  Testimony. 

Member  Fischer,  seconded  by  Member  Hyland,  moved  to  find  jurisdiction. 

Speakers:  None, 

The  motion  PASSED  without  objection. 

Ray  Hartz,  Jr.,  (Complainant)  provided  an  overview  of  the  complaint.  The  Complainant 
requested  the  Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts 
and  evidence  in  support  of  the  Complainant.  Rick  Caldeira,  Deputy  Director,  Office  of 
the  Clerk  of  the  Board  (Respondent)  provided  an  overview  of  the  Clerk  of  the  Board’s 
defense;  consideration  is  taken  to  not  misrepresent  speakers;  speakers  have  the  option  to 
submit  a 150-word  summary,  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  the  Respondent.  A question  and  answer  period  followed.  The  Complainant 
responded  to  questions  raised  throughout  the  discussion  and  further  requested  the  Task 
Force  to  find  violations.  The  Respondent  waived  rebuttal.  The  Complainant  provided  a 
rebuttal  and  further  requested  the  Task  Force  to  find  violations. 

Speakers:  Male  Speaker  expressed  the  minutes  should  summarize  the  speaker’s 
comments  for  archival  purposes;  Peter  Warfield  expressed  support  of  the  complainant. 

Due  to  a lack  of  a motion,  the  Task  Force  FOUND  NO  VIOLATION. 

Member  Knee,  seconded  by  Member  Hyland,  moved  to  find  a violation  of  Sunshine 
Ordinance  §67.16  for  failing  to  provide  a summai7  each  speakers’  statement  with 
clarity  and  precision. 

Speakers:  Peter  Warfield  expressed  the  public  has  no  power  therefore  minutes 
should  be  summarized;  Male  Speaker  expressed  he  speaks  on  various  issues  during 
his  public  comment. 

The  motion  FAILED  by  the  following  vote: 

Ayes:  4 - Knee,  Washburn,  Hyland,  Oka 

Noes:  5 - Pilpel,  Knee,  Sims,  David,  Fischer,  Grant 

MATTER  CONCLUDED. 


Page  4 


038 


9. 


File  No.  13027:  Complaint  filed  by  Ray  Hartz,  Jr.,  against  Paula  Jesson,  District  City 
Attorney  for  allegedly  violating  §67.2 l(i),  by  providing  legal  counsel  for  City  emplo^^es 
having  custody  of  public  records  for  proposes  of  denying  access  to  the  public. 

Member  Knee,  seconded  by  Member  Washburn,  moved  to  find  jurisdiction. 

Speakers:  Peter  Warfield  expressed  support  of  finding  jurisdiction. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  8 - Knee,  Washburn,  Sims,  David,  Hyland,  Oka,  Fischer,  Grant 
Noes:  1 -Pilpel 

Ray  Hartz,  Jr.,  (Complainant)  provided  an  overview  of  the  complaint.  The  Complainant 
requested  the  Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts 
and  evidence  in  support  of  the  Complainant.  Not  Present  (Respondent)  to  provide  an 
overview  of  District  Attorney’s  defense.  There  were  no  speakers  who  offered  facts  and 
evidence  in  support  of  the  Respondent.  A question  and  answer  period  followed.  The 
Complainant  responded  to  questions  raised  throughout  the  discussion  and  further 
requested  the  Task  Force  to  find  violations.  The  Complainant  further  requested  the  Task 
Force  to  find  violations. 

Member  Knee,  seconded  by  Member  David,  moved  to  find  Paula  Jesson,  District 
City  Attorney  in  violation  of  Sunshine  Ordinance  §67.21(d),  for  failure  to 
immediately  order  the  release  of  records  requested;  §67.21(e),  for  failure  of  a 
representative  to  appear  before  the  Task  Force;  referral  to  the  Compliance  and 
Amendments  Committee. 

The  motion  PASSED  by  the  following  vote; 

Ayes:  8 - Knee,  Washburn,  Sims,  David,  Hyland,  Oka,  Fischer,  Grant 
Noes:  1 - Pilpel 

10.  File  No.  13028;  Complaint  filed  by  Charles  Pitts,  against  the  Community  Housing 
Partnership  for  allegedly  enforcing  illegal  group  guidelines. 

Member  Knee,  seconded  by  Member  Hyland,  moved  to  find  jurisdiction. 

Lisa  Blakely,  Director  of  Support  Services  challenged  Jurisdiction  due  to  pending 
mediation  with  the  Community  Housing  Partnership  and  Health  Services  Agency; 

Charles  Pitts  expressed  the  complaint  is  within  the  Task  Force’s  Jurisdiction. 

Speakers:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  9 - Knee,  Washburn,  Pilpel,  Sims,  David,  Hyland,  Oka,  Fischer,  Grant 

Charles  Pitts  (Complainant)  provided  an  overview  of  the  complaint.  The  Complainant 
requested  the  Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts 
and  evidence  in  support  of  the  Complainant.  Lisa  Blakely,  Director  of  Support  Services 
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(Respondent)  provided  an  overview  of  tlie  Community  Housing  Partnership’s  defense. 
There  were  no  speakers  who  offered  facts  and  evidence  in  support  of  the  Respondent,  A 
question  and  answer  period  followed.  The  Complainant  responded  to  questions  raised 
throughout  the  discussion  and  further  requested  the  Task  Force  to  find  violations.  The 
Respondent  provided  a rebuttal  and  requested  the  Task  Force  concluded  the  matter.  The 
Complainant  provided  a rebuttal  and  further  requested  the  Task  Force  to  find  violations. 

Due  to  a lack  of  a motion,  the  Task  Force  FOUND  NO  VIOLATION. 

Speakers:  None. 

MATTER  CONCLUDED 

1 1 . File  No.  13029:  Complaint  filed  by  Charles  Pitts,  against  the  Community  Housing 
Partnership  for  allegedly  denying  the  public  to  record  the  May  21,  2013  meeting. 

Member  ICnee,  seconded  by  Member  Hyland,  moved  to  find  jurisdiction. 

Lisa  Blakely,  Director  of  Support  Services  challenged  jurisdiction  due  to  the  fact  of 
tenant  meetings  not  being  equivalent  to  its  Board  meetings;  Charles  Pitts  expressed  the 
complaint  is  within  the  Task  Force’s  jurisdiction. 

Speakers:  None. 

The  motion  PASSED  without  objection. 

Charles  Pitts  (Complainant)  provided  an  overview  of  the  complaint.  The  Complainant 
requested  the  Task  Force  to  find  violations.  There  were  no  speakers  who  offered  facts 
and  evidence  in  support  of  the  Complainant.  Lisa  Blakely,  Dnector  of  Support  Services 
(Respondent)  provided  an  overview  of  the  Community  Housing  Partnership’s  defense. 
There  were  no  speakers  who  offered  facts  and  evidence  in  support  of  the  Respondent.  A 
question  and  answer  period  followed.  The  Coriiplainant  responded  to  questions  raised 
throughout  the  discussion  and  further  requested  the  Task  Force  to  find  violations.  The 
Respondent  provided  a rebuttal  and  requested  the  Task  Force  concluded  the  matter.  The 
Complainant  provided  a rebuttal  and  further  requested  the  Task  Force  to  find  violations. 

Due  to  a lack  of  a motion,  the  Task  Force  FOUND  NO  VIOLATION, 

Speakers:  None. 

MATTER  CONCLUDED 

12,  Approval  of  Minutes  from  the  March  6,  2013  Regular  Meeting. 

Member  Knee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4, 2013  meeting. 

Speaker;  None.  . 
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The  motion  PASSED  without  objection. 

13.  Approval  of  Minutes  from  the  April  3,  2013  Regular  Meeting. 

Member  Knee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

14.  Approval  of  Minutes  from  the  May  1,  2013*Regular  Meeting. 

Member  Knee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

15.  Approval  of  Minutes  from  the  June  5,  2013  Regular  Meeting. 

Member  Knee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

16.  Approval  of  Minutes  from  the  July  9, 2013  Special  Meeting. 

Member  Kjiee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

17.  Approval  of  Minutes  from  the  August  7,  2013  Regular  Meeting. 

Member  Knee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

18.  Approval  of  Minutes  from  the  September  4,  2013  Regular  Meeting. 
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Member  Knee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

19.  Approval  of  Minutes  from  the  October  2,  2013  Regular  Meeting. 

Member  Kjiee,  seconded  by  Member  Pilpel,  moved  to  CONTINUE  Items  12 
through  19,  to  the  December  4,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  without  objection. 

20.  Administrator’s  Report. 

Report  was  given  by  Andrea  Ausberry,  Sunshine  Ordinance  Task  Force  Administrator. 

21.  Announcements,  Comments,  Questions,  and  Future  Agenda  Items 

Andrea  Ausberry,  Sunshine  Ordinance  Task  Force  Administrator,  announced  her 
resignation  as  Task  Force  Administrator.  Ms.  Ausberry  will  transition  into  the  legislative 
branch  of  the  City  and  County  of  San  Francisco;  Member  Pilpel  announced  the  Ethics 
Commission  will  be  amending  its  resolution  and  Education,  Outreach  and  Training  will 
be  rescheduled. 

22.  ADJOURNMENT 

Member  Knee,  seconded  by  Member  Sims,  moved  to  ADJOURN. 

There  were  no  speakers,  The  motion  PASSED  without  objection. 

There  being  no  further  business,  the  Task  Force  adjourned  at  the  hour  of  10:00  p.m. 
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90  foot  slip-  red.  pdf 


From:  Gong,  Olive 

Sent:  Monday,  December  03,  2012  5:09  PM 
To:  'dominie  maionchi' 

Cc:  McArthur,  Margaret 

Subject:  Response  to  your  request  re  90  foot  slip 
Hello  Dominic, 

Hope  you  had  a good  weekend? 

In  response  to  your  request  dated  11-22-2012,  please  find  attached  the  names  and  information  for  the 
people  on  the  90'  Wait  List.  We  do  not  actually  have  contracts  as  was  requested. 

Please  note  that  we  have  redacted  the  personal  contact  Information  in  these  documents  in  order  to 
protect  the  individuals'  right  to  privacy  under  California  Constitution,  Article  I,  section  1,  and  California 
Government  Code  Sections  6254(c)  and  6254{k).  These  provisions  guard  against  disclosure  of 
information  that  would  invade  personal  privacy.  Further,  both  the  Caiifornia  Public  Records  Act 
(California  Government  Code  Section  6250)  and  the  San  Francisco  Sunshine  Ordinance  (San  Francisco  ' 
Administrative  Code  Section  67.1(g))  acknowledge  the  importance  of  protecting  personal  privacy  where 
disclosing  records  in  response  to  a public  records  request. 

Best  regards, 

Olive 


Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate  Park  | 501  Stanyan  Street  | San  Francisco,  CA  |.  94117 

(415)831.2708  | oiive.gong(5)sfgov,org 


Sign  up  for  our  e-News 


m 


Visit  us  at  sfrecpark.org 
Like  us  on  Facebook 
Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
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Reduce,  Reuse,  Recycle 


From:  dm567@pacbeil.net  f mailto:dm567@pacbell.net] 

Sent:  Thursday,  November  22,  2012  5:18  PM 
To:  Moren,  John 
Cc:  Doug 

Subject:  Re:  90  foot  slip 
John, 

Are  you  never  embarrassed? 

I am  requesting  copies  of  the  contracts  for  all  people  on  the  90  foot  wait  list, 
dom 
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.San  Frjjiid.iea  Mnrim'i 


Pkuiic  return  compleied  tmd  ^igrued  spjjllsrafinn 
with  pymeni  10; 


Sun  Fnmetsetj  Myrltia  Wall  List 

JtOSO  Scnti  Sircef 

San  Fr.duaactn  C.-\  0-U23 


in 


Mza_,jnfn  tadort  In  (Golden  C-ate  Park  | 501  Dtanycn  i^4-C  I San  nandse^j,  CA  1 f VW®  f^paik-tst? 
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SA'N  gjUNrisrO  IMARINa 
WAi  j r iSTRE\‘r\v-u.  applic:uio;n 
2fii  IQ012  riHCAL,  YiAli 


2lVj  1 

Nt-il  Pirit’us 

We  wOTiW  Sj2p.r<;ckn»j  y-wr  KRiimmifon  afthe  ktddresS  and  ccmtnct  tsIfplWRe  idferaiMKHi  asaid^iwd  wiift  .ywui'  San 


Plc-asf  t'Citu'p  )hi‘<  gompk'igd  .TOd  sfened  Uofivwfi)  ApnlitraUwi  In  cQtiltinginn  \viBi  itifc  airi»itb|  Wiut  LM 
Utncwrtl  <>t  Sc^  cni\  (A75,UP|. 


St)  a «0fnpteM  applipiturfi  and  paymtmt  by  ttte  due  dafc  fndkascd  nmy  vaki  your  applk-aiien  and'j?iHHl 

’iHiiidiriM  !>n  tite  waidiyg  1£m. 


I ..hereby  sttbinir  nsy  re-i-icAVJil  W.kii  Bj.yt' .yspi-iUeitrioii  i,he  Ssn  Frro:i?fep  ^rarina  Sm.«U  Crat’i  Hlirt«r,  i 

HiiderstaiKi  ihijj  ir  fe.  my  itj  ijftavide  a Eppftearlicim  eorr^)  coTiKi  hifonaaimn  «id  a ta>n> 

Tafa:(KlableSe^v'fitviy  f?5Va  bc4la.r  {S7.,5J.)4)  iatattu.]  ap|>h.csjt!bnTee  te  reialn  my  nEmii  ott  (hy  fisi  Ipp  Fgami  Yt'ttr 

2ft  t i a (eftdina;  Jdne  3d'''‘  O'i. 

! naderstaad  that  j mtz  s«ie(y^  Jar  stfppiymg  ai:V  the  «=qupsiCe4|  ,iKfcrma!:be.:.)|{gT!t»«  the  app.!kaittes,  and 

[hilt  .an'y  biC-oKphite  Wait  Lja  Apfd^fcaiiai)  dbrip  laay  ht  relymed  to-  l'nebjTipl-eii<s;  Waft  l.hA  ili,VTriVid 


i'lnniy 

CHhirr: 


Y oar  Rsittny till  A.ppIiG,aii?,?n  with  payrttew.  is  dwe  by  ibP  end  tsf  \VVdi)CKfa,y  Nov)rnd>ci‘  fe'^  3tJ  J [.  Paifurc 


Appifcsaltfnjt  or  msuflkiciii  paybienr  may  dbqpaljiy  ni.ei  F ) 
I'ranefeso  yiarina  m ..wndpg4tf;.aj.ty;,§k®w  esfllijss  biis 


i)e  eaneelJvti 


Rartevrah  , X' 


Ptca^e  make  chwrk^  payabte  iat 

Plea?s?  reium  eeimpFeiifd  ivnd.  )eigw;i:l  npplicadafl. 
v.'itt)  payment  icrn 


S'an  Knsiidieo  , Manna  Wad  Lisi 
3$5aSct.j{i§treei 
jSdti-Frar!.gJ$ya,  941- 


Ssin  Frantifeei?  sVf??t?toa 


V/' 


YFEBa  dissp'Edt^’g 
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civ.W  * V vsa, 
CifSKiry,  ^iatv^fejer 


hj\  N FR/ViVCLSCO  M^RI N A 
W.UT  LIST  RENENV.VL  APPLiCATION 
201 1/2012  FISCAL: 

N’ovomher  201  I 


f’okT  SloUc 


\Vc  \muld  iipjjreC-iiUC  vour  confinniiflun  o f live  <iddrc5s  and  cyivtcici  Ick'pivtuje 


Fraxici.*,cO  N'Kirim  Wain 


a Rave  ua  r A'  ppl  icai  loTi , 


Hiuue: 

fldicr 


inibrraarksn  ia?S(jciafevl  wiiti  yayr  San 


Bcrtli  Sixc:  -90 

rioaxe  return  Oily  cnminlirted  and  signaii  Rcacwnl  Anplicatlmi  Iti  canhiiuRhiti  wiifi  ihe  nnnnal  Walt. List 
RtMic^viil  Fee  orSiivCTilv  Fiva.Bo.liars  fS^S^OOV. 

Your  Rt-flcv.'iil  AppliewiDit  with  paVTueat  Is  due  by  ihb  end  of  busiiies-s  on  Weclriti^'doy  NoveirrhKT  I6^\  2011.  Failure 
iL)  submil  u e>Jfnp!et=?d  appliration  and  payment  by  dm  due  dntc  kidiesm'd  may  ’>mki  ymrr  nppUcaunn  mid  gwxl 
standlni;  on  dm  wultina  lisl, 


I Imreby  submil  ray  tcrjesval  Wait  Li5i  Applitutwo  for  n bcrUiai  dm  Sad  FrandijCo  Marina  Stirad  Cnid  iUrbor.  1 
understand  tfiiti  if  fe  my  resporui'jbittty  io  provklii  a.  cmiipleted  iipplivation,  cuim'i  eomad  rniormuifon  and  a iKm‘ 
refondable  Soveniy  Fiw  nallnriST^.OO}  cranuml  applic.ttfoit  llm  fo  Mfain  my  imme  on  die  vvmTing  flsi  for  Fiseul  »nr 
2011/2012  fcmliim  dime  3()-*‘  20121. 

I iindersiiiiui  that  i am  solely  respuivnble  tor  supplying  all  the  u:as.tv’Xisrii  ORbmiation,  siujiinu  the  appik-adoiL  and 
tJinJ  any  incoiiTpleie  Wall  List  foenesv^d  AppUemfon  fomi  inay  be  returned  to  me.  Incorapk'te  Wait  List  Keouival 
Apjilienliorei  m insuflldarit  payrueni  may  disqiujitfy  me.  I unUcrtiar.d  dmt  ] am  responsible  fou  inibrnunc.  Smi 
Fnmenco  Mariftfl  In  wi'iilna.  oFno.y  uhattg^c^  m my  cnmni:j  infonnaiian  o?  my  nood  sm/uHog  un  foe  Waiuim  l.iu  may 
be  cant  el  kd.  / 

Renewal;  ^ 

i'ignatimr  tif  AppHtSrof 

Flcan'  inaLc  clvcekis  pnyahle  to:  Sail  Francisco  Marina 

Please  feiom  compltiietl  rmd  signeil  iipplkatfon  Sna  FraiiPfecsji  Mnritiu  Wall  Lisi 

wii li  paNTiumt  fo;  3050  Scotf  Stmt 

Sen  FraudscQi  CA  9d  1 23 


^kU^w  Uxlgc  in  Gfilden  <3atfr  [ Sttt  Stenwn  Stroet  j Siw  l^cfccioi  mcj«n,:yi;5)  .m-2?0S!  [ SlifcSl 


euy  and  County  of  Franci&co 
fifccfeation  and  Park  Dcpgrui^enC 


Scott  Ste  fesxisce.  a ?^t2j 

nt . -lii  i.mi  vt s vr£ 


PLEASE  COiVlPLE/m  I’TO  FORM  BELOW  ALB)  RE'FOFiN  Wirr.B  ’k'OUR  S75.&0:  FEE 


LATE' 


•7. 


rLPPLiCANT  NAEvTE  CFir^  ):  ^ 

MAILlNQ  .ADDMSS- 

(Grr^iV 


3 


si,i 

]_  (APT  NO, ).^. 


_iSlATL)_ 


ILLETS^OHE.  (HpMJ 


^ A ORK-).:  C_ 


OUIR&B  SCAT  INT'Om-lA  TIOM 

PDWEE^, SAR:  IADa  (TipAo-Tip) 

KO  BOAT  aUT  PLAN  TO  GET:  POV/ER; 


_ DF03£;TL-.„..  ^ 

8ERTTI  $\2M  REQUl.$TEr,>  (Pleases  clienk  ooc  stee  omiv"  ftfidiudmU  request*  require  adcLtuCraat 
appiirtidion,;) 

^■9cr . vV 


25‘ 


3r  . 


40’ 


^5'  _ 50'  _T>0‘ 


f I'W'cby  fcquesi  tbat  my  appJjpjaPpp.  ibr  b bcnL  at  ihe  pBa  Eraaci*^c>  MmnLA  Smisli  -CmJl  Hmbof  M 
aefitfT'Ap,  j thBi  "the  obii-'mfimdiiblA  S7.5P;fl.{sav6;®y.f!ye  doJ.iar).AppBcaBOqvyii  kfeep  mv 

mime  os  LrSVaiiO'st  forome  (1)  yisbr.  and  thallm  Lbim  Jqiy  2 1 oEeAeLyRtrjo  reLai 

my  pfac-emmt  OA  the  Waii  List.  I vmde.TStaEd  imd  B|res-iM£  an:  lacpoipict*  Wait  List  i^pPeatioB  forai 
\%iH,N?,jeit3m«b;ACrm  amd  alqo  iLat-LXjgmsl^Aubtm  qiiaqgqs  :tt,my  equ^tstT 


NewAppE^tlOB: 


PfeasdffiBke  Cheeks  payable  lb; 
Pisase  fis iiiJii, spfflpi&t-ed  foi ui  to; 


t of  Appi:ica5l. 

Baa  Ffimeisco  Mariaa, 

Sto  Fnmpiscq  NTaii^  list 

3950  Se^ft  Si- 

Son  Franctsccf,  CA  94  T2-3 
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1 Sifi 

j 

I m.  MS.S3i  Wi2  •%is.y»..»js  *tB,~w«*ftr4-vj.«.n 

FLE.\5E  COMPLETE  THT  h'ORM  Bfc':LO\V  \NX)  RETUr^N  WITO  VOUR  $75.06  FEE 
WAll  LIST  AmiCATlOM 


Ji 


city  tmd  County  of  San  Franctscn 
RfccreatJon  and  Park  DepartinQfit 


DATE:.. 


.applicant  N^aVIE  (Firsf) 
ND^iLL'vO  .ADDRESxS: 

(crr'o. 


(Liis?) 


(APT  KOg  _ 


(STATE)  CA..  (ZIP 


TELEHPOKB:  (hOME 
CLfRilENT  BOAT  mPORMAliOM 

POWER.  J<d_  SAIL. LOA  n'ipAo.Trfp)  EiR^AFT  ' 


PVORK):  fHA-5)  - inyTv. 


NO  BOAT  BUT  PLAM  TO  GET:  POWEK^  SAIL.: 


BERTH  SIZE  REQUESTED  (please  check  OBe  sfetoniy;  additicaiiJ  requests  requke.additiDimI 

upplicaiion.) 

25'  _ 50^  _ 35’  _ 40’  _ 45’ 50’  _ 60'  _ $0'  _ 90’  ^ 

I hereby  request  that  my  application  for  & berth  ot  liie  San  Francisco  Marma  SniaU  Craft  Hrirbsf  be 
accepted. I undersqmd  that  the  non-refondabje  S75.00  Usv&nxy  five  dojjar)  appUcatioa  \viJJ  l:«p  my 
aaroc  on  ths  Wait, List  for  one  (1)  year,  and  thru  I mtisl  renesv  no  Ictet  than  Juiy  3 1 of  each  veil  io  rttiur. 
my  plticcracnl  on  the  Wail  List-  I understand  and  agree  Lhaf  an  hicqmplctc  Wait  I.-ist  appiicadoQ  fo-nn 
svill  be  relumed  to  me,  and  also  dml  i must  subciii  ia  vviithig  any  chfxngc^  in.  my  cociact  mfomiaiioQ- 

Ne>y  Application 

Rct.ewal  


S.igJKitnJC  of  .AppliCah 


Please  moke  checks  payable  .to;  Son  Francvsqo  Miuiiia 
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Gong,  Olive 


Sent: 

To: 

Cc: 


Subject: 

Attachments; 


From: 


SOTF 

Thursday,  September  26,  2013  3:06  PM 
Gong,  Olive 

'Kitt  (sunshinechairgrant@gmail.com)  Grant';  Threat,  Jerry;  Lee,  Celia;  Ginsburg,  Phil;  Ballard, 
Sarah;  ’dm567@pacbell,net’ 

FW:  Response  to  COMPLAINT  No.  12058,  Dominic  Maionchi  v Recreation  and  Park 
Maionchi  vs  RPD  Case  .12058  response  for  Aug  7,  2013  Hearing  and  Sept  4,  2013.pdf; 
Attachment-  Letter  to  SOTF  dated  Dec  19,  2012  - Response  to  Complaint  12058  - Dominic 
Maionchi  v Rec  and  Park  Dept.pdf 


Ms,  Gong, 


The  SOTF  is  in  receipt  of  the  attached  documents  which  are  the  same  documents/response  submitted  previously, 

As  a reminder  the  SOTF  requested  the  presence  of  Mr,  Ginsburg  and  Ms,  Ballard  to  attend  the  October  1,  2013  hearing. 


Sunshine  Ordinance  Task  Force 


From:  Gong,  Olive 

Sent:  Wednesday,  September  25,  2013  3:40  PM 
To:  SOTF 

Subject:  Response  to  COMPLAINT  No.  12058,  Dominic  Maionchi  v Recreation  and  Park 
Good  Afternoon  Andrea, 

I have  attached  RPD^s  response  for  the  October  2,  2013  hearing.  The  response  is  the  same  as  what  had  previously  been 
sent  for  the  last  hearing,  Sept  4,  2013  and  the  hearing  before  that,  August  7,  2013. 

Thank  you  for  your  help, 

Olive 


Olive  Gong 

San  Francisco  Recreation  and  Park  Department  j City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate  Park  | 501  Stanyan  Street  \ San  Francisco,  CA  | 94117 

(415)  831.2708  | olive,gong(S)sfgov.org 


Best  regards. 
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Visit  us  at  sfrecpark.org 
Like  us  on  Facebook 


Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 


Reduce,  Reuse,  Recycle 
From:  SOTF 

Sent:  Monday,  September  23,  2013  ^:22  PM 

To:  'dm567@pacbell.net';  Gong,  Olive;  Ginsburg,  Phil;  Ballard,  Sarah;  supreet.pabla@selul021.orQ:  Christensen,  Diana; 
Cantara,  Gary;  Nguyen,  Francis;  Chu,  Carmen;  'mlke@gtsf.org';  'Ray  Hartz  Jr';  Herrera,  Luis;  Blackman,  Sue;  'Pmonette- 
shaw@earthlink.nef;  missfortles@hotmail.com:  Morewitz,  Mark;  supermlca@qmaH,com;  Fu,  Ben;  Lewis,  Don  (CPC); 
Hwang,  Lulu 

Ca  'KItt  (sunshinechairarant@qmail.com J Granf ; Lee,  Celia;  Threat,  Jerry 
Subject:  SOTF  - NOTICE  OF  HEARING:  Task  Force  Meeting  October  2,  2013 


Good  Afternoon, 

You  are  receiving  this  notice,  because  you  are  named  as  a Complainant  or  Respondent  in  one  of 
the  following  complaints  scheduled  with  the  Sunshine  Ordinance  Task  Force,  1 )to  hear  the  merits  of 
the  complaint  2)  issue  a determination  and/or  3) complaint  has  been  referred  from  a Task  Force 
Committee. 


1.  COMPLAINT  No.  12058,  Dominic  Maionchi  v Recreation  and  Park 

2.  COMPLAINT  No.  1 2059,  Supreet  Pabla,  SEIU  Local  1 022  v Human  Services  Agency 

3.  COMPLAINT  No.  1 301 2,  Fondanova,  representing  Glad  Tidings  Church  v the  Office  of  the  Assessor- 
Recorder 

4.  COMPLAINT  No.  13013,  Ray  Hartz,  Jr.  v Luis  Herrera,  City  Librarian 

5.  COMPLAINT  No.  1 3021 , Patrick  Monette-Shaw/  Dr.  Maria  Rivero  v the  Public  Health  Commission 

6.  COMPLAINT  No.  1 3024,  Mica  Ringei  v the  Planning  Department 


Date:  October  2,  2013 

Location;  City  Hall,  Room  408 
Time:  4:00  p.m. 

Complainants:  Your  attendance  is  required  for  this  meeting/hearing. 

Respondents/Departments:  Pursuant  to  Section  67.21  (e)  of  the  Ordinance,  the  custodian  of  records 
or  0 representative  of  your  department,  who  can  speak  to  the  matter,  is  required  at  the 
meeting/hearing. 


Documentation  (evidence  supporting/disputing  complaint) 
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For  a document  to  be  considered,  it  must  be  received  at  least  five  (5)  v/orking  days  before  the 
hearing  (see  attached  Public  Complaint  Procedure), 

For  inclusion  of  the  agenda  packet,  supplemental/supporting  documents  must  be  received  by  12:00 
pm,  September 

27,2013. 


Kind  regards, 

Andrea  S.  Ausberry 
Administrator 

Sijnshlne  Ordinance  Task  Force 
Office  415.554.772^  ! Fax 
sotf@sfgov.org  I .wwvv,sibfls,org  • 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  Us!)  Tydtter 


Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clicklngHERP 
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Gong,  Olive 


From; 

Sent: 

To: 


Cc: 

Subject: 

Attachments: 


■ SOTF 

. Thursday,  October  24,  2013  4:67  PM 

'dm567@pacbell.net';  Gong,  Olive;  Glnsburg,  Phil;  Ballard,  Sarah; 
supreet.pabia@seiul021.org;  Christensen,  Diana;  Cantara,  Gary; 
'billandbobciark@access4less.net’;  Lazar,  Howard;  Patterson,  Kate;  Ray  Hartz  Jr;  Calvillo, 
Angela;  Caldeira,  Rick;  Nevin,  Peggy;  Song,  Jack;  Jesson,  Paula;  'Elizabeth  Hewson' 
kitt  grant;  Lee,  Celia;  Threet,  Jerry 

SOTF  - NOTICE  OF  HEARING:  Task  Force  Meeting  November  6,  2013 
1_Complaint  Procedures_4-28-09  _Flnal.pdf 


Good  Afternoon, 

You  are  receiving  this  notice,  because  you  are  named  as  a Complainant  or  Respondent  in  one  of 
the  following  complaints  scheduled  with  the  Sunshine  Ordinance  Task  Force,  I )to  Hear  the  merits  of 
the  complaint  2)  issue  a determination  and/or  3)complaint  has  been  referred  from  a Task  Force 
Committee. 


1.  COMPLAINT  No.  12058,  Dominic  Maionchi  v Recreation  and  Park 

2.  COMPLAINT  No,  12059,  Supreet  Pabla,  SEIU  Local  1022  v Human  Services  Agency 

3\  COMPLAINT  No.  13025,  William  Clark  v Arts  Commission 

4.  COMPLAINT  No.  1 3026,  Ray  Hartz,  Jr.  v Angela  Calvillo,  Clerk  of  the  Board 

5.  COMPLAINT  No.  1 3027,  Ray  Hartz,  Jr,  v Paula  Jesson,  Office  of  the  City  Attorney  ■ 

6.  COMPLAINT  No.  1 3028,  Charles  Pitts  v Community  Housing  Partnership 

7.  COMPLAINT  No,  1 3029,  Charles  Pitts  v Community  Housing  Partnership 

Date:  November  6,  20 1 3 

Location:  City  Hall,  Room  408 


Time:  4:00  p.m. 

Complainants:  Your  attendance  is  required  for  this  meeting/hearing. 

Respondents/Departments:  Pursuant  to  Section  67,21  (e)  of  the  Ordinance,  the  custodian  of  records 
or  a representative  of  your  department,  who  can  speak  to  the  matter,  is  required  at  the 
meeting/hearing. 

Documentation  (evidence  supporting/disputing  complaint) 

For  a document  to  be  considered,  it  must  be  received  at  least  five  (5)  working  days  before  the 
hearing  (see  attached  Public  Complaint  Procedure). 

For  inclusion  of  the  agenda  packet,  supplemental/supporting  documents  must  be  received  by  12:00 
pm,  October  31,  2013. 


Thank  you, 
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Andrea  S.  Ausberry 

Admmistrator 

Sunshine  Ordinance  Task  Force 

Office  415-55'}-7724  I Fax  4i5-554-5i63 

sQil@£fgQy4irg  I www,sfb.ojsj)rg 

aty  Hall,  1 Dr.  Carlton  B.  Goodlett  Place,  Rm.  244 

San  Francisco,  CA  94102 

Follow  UsI  I Twitter 


Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clickingllLlUE 


SUNSHINE  ORDINANCE  TASK  FORCE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
DRAFT  = MINUTES 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4689 

October  2,  2013-4:00  PM 

Regular  Meeting 


1 . Call  to  Order,  Roll  Call,  and  Agenda  Changes, 

The  meeting  was  called  to  order  at  4:10  p.m,  Chair  Grant  and  Members  Pilpel  and 
Hyland  were  noted  absent.  There  was  a quorum.  Member  Hyland  was  noted  present  at 
4:55  p.m.  Member  Sims  was  noted  absent  at  7:57  p.m. 

Vice  Chair  Fischer  presided  over  the  meeting. 

Vice  Chair  Fischer  announced  a request  for  File  No.  12059  (Item  4)  be  continued  to 
November  5,  2013,  by  the  Complainant  and  Respondent. 

The  Complainant  of  File  No,  12058  (Item  2)  requested  a continuance  of  his  hearing  due 
to  the  affect  of  member  absences  on  the  determination  of  the  complaint. 

Member  Kinee,  seconded  by  Member  Washburn,  moved  to  accept  the  Complainants 
and  Respondents’  request  for  continuance  of  File  No.  12058  and  File  No,  to 
November  6,  2013. 

Speakers:  Allen  Gross  expressed  opposition  with  the  members’  absences;  Peter 
Warfield  requested  additional  information  on  the  reason  for  the  continuance  of  complaint^ 
No.  12059;  Patrick  Monette-Shaw  requested  the  members  uphold  absences  as  stated  in 
Sunshine  Ordinance  Task  Force  bylaws;  Dominic  Maionchi  expressed  reasoning  of  his 
request  for  continuance  of  Complaint  No.  12058;  Ray  Hartz  expressed  six  members 
being  present  would  not  make  a fair  determination  on  today’s  complaints. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  5 -Washburn,  Sims,  David,  Oka,  Fischer 
Noes:  1 -Knee 

Absent:  3 - Pilpel,  Hyland,  Grant 
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Sunshine  Ordinance  Task  Force 


Regular  Meeting  Minutes 


October  2,  2013 


File  No.  12058:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
12058,  Dominic  Maionchi  against  Recreation  and  Park  for  allegedly  failing  to  provide 
records  requested  pertaining  to  berthing  contracts  between  the  City  and  County  of  San 
Francisco  and  slip  holders. 

Continuance  requested  by  Complainant.  Motion  Passed  (Item  I). 

Member  Knee,  seconded  by  Member  Washburn,  moved  to  accept  the  Complainants 
and  Respondents’  request  for  continuance  of  File  No.  12058  and  File  No.  to 
November  6,  2013. 


RECESS 

4:50 p.m.  - 5:00 p.m. 

3.  Public  Comment; 

Allen  Grossman  announced  the  Ethics  Commission’s  new  draft  of  regulations;  Ray  Hartz 
expressed  concern  with  the  Education,  Outreach  and  Training  Committee  Chair  not 
drafting  a letter  to  the  Clerk  of  the  Board"  as  detenrnined  by  the  committee;  Peter  Warfield 
expressed  the  importance  of  open  government;  Male  Speaker  presented  misconduct  of 
Library  Commission;  Patrick  Monette-Shaw  expressed  the  Ethics  Commission  attempt  to 
exempt  themselves  fi-om  hearing  complaints  referred  for  enforcement;  Female  Speaker 
expressed  the  treatment  of  the  public  by  City  agencies  who  request  public  records. 

*The  following  information  is  provided  by  a speaker,  pursuant  to  Administr-ative 
Code  Section  67.16.  The  content  is  neither  generated  by,  nor  subject  to  approval  or 
verification  of  accuracy  by,  the  Sunshine  Ordinance  Task  Force. 

Derek  Kerr,  MD  submitted  the  following  additional  information  for  Public  Comment  as 
follows: 

Agenda  Item  (3)  Public  Comment  (150  words): 

Derek  Kerr’s  150  Word  Summary  for  inclusion  in  body  of  SQTF  - OCTOBER  2.  2013 
Meeting  Minutes 

*Burying  my  Commendation  under  the  misleading  agenda  item  ,"LHH  Update"  follows 
a pattern  of  deception.  For  example,  Laguna  Honda  CEO  Mivic  Hirose  was  required  to 
read  this  Commendation  before  the  hospital's  40-m.ember  Leadership  Forum.  Instead, 
she  read  it  to  11  members  of  her  Executive  Committee.  After  we  complained,  Hirose 
complied.  Also,  DPH  Director  Barbara  Garcia  had  to  retract  a DPH  Press  Release  that 
had  labeled  us  "detractors"  who  made  "false  statements"  about  misappropriated  patient 
funds.  The  first  retraction  was  unsigned.  We  complained.  Garcia  signed  the  second 
version,  but  it  was  a Memo  - not  a Press  Release.  We  complained  again,  and  she 
complied.  Lucky  for  us,  we  could  appeal  these  Settlement  violations  to  the  Court.  Now, 
we  appeal  to  you  because  the  Sunshine  Ordinance  was  violated.  This 
habitual  misconduct  will  persist  unless  you  monitor  the  Health  Department  and 
Commission  for  compliance. 
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4.  File  No.  12059:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
12059,  Supreet  Pabla,  SEIU  Local  1021  against  Human  Services  Agency  for  allegedly 
failing  to  provide  records  requested  relevant  to  the  representation  of  the  bargaining  unit’s 
employees. 

Contimicmce  requested  by  Complainant  and  Respondent.  Motion  Passed  (Item  1). 

Member  Knee,  seconded  by  Member  Washburn,  moved  to  accept  the  Complainants 
and  Respondents’  request  for  continuance  of  File  No.  12058  and  File  No.  to 
November  6,  2013. 

5.  File  No.  13013:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
13013,  of  Ray  Hartz  Jr.,  against  Luis  Herrera,  City  Librarian  for  allegedly  abridging 
public  comment  by  allowing  selective  accessibility  of  library  audio  visual  equipment. 

Ray  Hartz  Jr.,  (Complainant)  provided  an  overview  of  the  complaint;  the  Library 
Commission  continues  to  deny  access  to  its  equipment  to  present  documents  and  /or 
PowerPoint  presentations  during  its  meetings  as  it  allows  for  guests  of  the  commission. 
The  Complainant  further  requested  the  Task  Force  to  find  violations.  There  were  no 
speakers  in  support  of  the  Complainant.  Sue  Blackman  (Respondent),  provided  an 
overview  of  the  Ethics  Commission  defense;  the  Library  Commission  is  a policy  body 
that  has  the  right  to  not  allow  the  public  to  use  its  audio  visual  equipment  and  the 
commission  is  in  compliance  with  the  Sunshine  Ordinance.  There  were  no  speakers  who 
offered  facts  and  evidence  in  support  of  the  Respondent.  A question  and  answer  period 
followed.  The  Complainant  responded  to  questions  raised  throughout  the  discussion  and 
further  requested  the  Task  Force  to  find  violations.  The  Respondent  waived  rebuttal. 

The  Complainant  provided  a rebuttal  and  further  requested  the  Task  Force  to  find 
violations. 

Member  Washburn,  seconded  by  Member  David,  moved  to  find  Luis  Herrera,  City 
Librarian,  in  violation  of  the  Sunshine  Ordinance  as  determined  in  the  Order  of 
Determination;  referral  to  the  Ethics  Commission  for  enforcement. 

Speakers:  Patrick  Monette-Shaw  expressed  support  of  the  referral;  Male  Speaker 
presented  PowerPoint  on  visual  impact  of  audio  visual  presentations  when  allowed  access 
to  equipment;  Peter  Warfield  expressed  support  of  the  motion. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  7- Knee,  Washburn,  Suns,  David,  Hyland,  Oka,  Fischer 
Absent:  2 - Pilpel,  Grant 

Member  Washburn,  seconded  by  Member  David,  moved  to  find  Luis  Herrera,  City 
Librarian  in  violation  of  the  Sunshine  Ordinance  as  determined  in  the  Order  of 
Determination;  referral  to  the  Board  of  Supervisors  for  enforcement. 
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The  motion  PASSED  by  the  following  vote: 

Ayes:  6- Knee,  Washburn,  Sims,  Hyland,  Oka,  Fischer 
Noes:  1 - David 
Absent:  2 - Pilpel,  Grant 

6.  File  No.  13012:  Complaint  filed  by  Michael  Fondanova,  representing  Glad  Tidings 
Church  against  the  Office  of  the  Assessor-Recorder  for  allegedly  falling  to  provide 
complete  records  associated  with  Glad  Tidings  Church  and  San  Francisco  Teen 
Challenge. 

Item  contirmed from  September  4,  2013  meeting.  Jurisdiction  determined. 

Michael  Fondanova  (Complainant)  provided  an  overview  of  the  complaint  and  requested 
the  Task  Force  to  find  violations.  There  were  no  speakers  in  support  of  the  Complainant. 
Margaret  Sing,  Assessor  - Recorder’s  Office,  (Respondent),  provided  an  overview  of  the 
Office  of  the  Assessor-Recorder’s  defense;  all  non-exempt  documents  have  been  handed 
over  to  the  Complainant.  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  the  Respondent.  A question  and  answer  period  followed.  The  Respondent 
provided  a rebuttal.  The  Complainant  provided  a rebuttal  and  further  requested  the  Task 
Force  to  find  violations. 

Due  to  a lack  of  a motion,  the  Task  Force  FOUND  NO  VIOLATION. 

7.  File  No.  13021:  Complaint  filed  by  Patrick  Monette-Shaw  and  Maria  Rivero,  MD  against 
the  Public  Health  Commission  for  allegedly  violating  Sunshine  Ordinance  §§  67.7(a), 
67.7(b),  and  67.9(a);  failing  to  notice  members  of  the  public,  and  noticing  a deficient 
agenda. 

Member  Knee,  seconded  by  Member  David,  moved  to  find  jurisdiction. 

Speakers:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  7 -Knee,  Washburn,  Sims,  David,  Hyland,  Oka,  Fischer 
Absent:  2 - Pilpel,  Grant 

Pati'ick-Monette-Shaw  and  Maria  River,  MD  (Complainants)  provided  an  overview  of  the 
complaint;  the  intension  of  the  Public  Health  Commission  was  to  not  provide  a 
meaningful  description  of  the  item  as  an  accommodation  regarding  Dr.  Kerr  and  listed 
the  item  generically  “Laguna  Honda  Update”.  The  Complaintants  requested  the  Task 
Force  to  find  violations.  Dr.  Kerr  presented  facts  and  evidence  in  support  of  the 
Complainants.  Mark  Morewitz,  Executive  Secretary,  Public  Health  Commission 
(Respondent),  provided  an  overview  of  the  Public  Health  Commission’s  defense;  the  item 
was  written  by  the  advice  of  their  City  Attorney.  The  Commission  has  since  taken  steps 
to  ensure  future  items  are  written  in  compliance  with  the  Sunshine  Ordinance.  There 
were  no  speakers  who  offered  facts  and  evidence  in  support  of  the  Respondent.  A 
question  and  answer  period  followed.  The  Respondent  provided  a rebuttal.  The 
Complainant  provided  a rebuttal  and  further  requested  the  Task  Force  to  find  violations. 
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Speakers:  None. 

Member  Washburn,  seconded  by  Member  Oka,  moved  to  find  the  Public  Health 
Commission  in  violation  of  §§  67.7(a),  67.7(b)  and  67.9(a);  referral  to  the 
Compliance  and  Amendments  Committee  to  provide  guidance  on  constructing 
agendas. 

The  motion  PASSED  by  the  following  vote; 

Ayes:  7 -Knee,  Washburn,  Sims,  David,  Hyland,  Oka,  Fischer 
Absent;  2 -Pilpel,  Grant 

RECESS 

6:55  p.m.  - 7:00  p.m 

8.  Pile  No.  13024:  Complaint  filed  by  Mica  Ringel  against  the  Planning  Department  for  ‘ 
allegedly  failmg  to  provide  requested  records  associated  with  the  proposed  development 
of  480  Potrero  Avenue. 

Member  ICtiee,  seconded  by  Member  Sims,  moved  to  find  jurisdiction. 

Speakers:  None. 

The  motion  PASSED  without  objection. 

Mica  Ringel  (Complainant)  provided  an  overview  of  the  complaint;  requested  to  view 
complete  case  file,  through  research  and  requests  the  Complainant  noticed  missing  files 
not  included  in  the  original  request  for  records.  The  Complaintant  requested  the  Task 
Force  to  find  violations.  There  were  no  speakers  in  support  of  the  Complainant.  Lulu 
Hwang,  Custodian  of  Records,  Planning  Department  (Respondent),  provided  an  overview 
of  the  Planning  Department’s  defense;  missing  documents  were  retrieved  and  handed 
over  to  the  Complainant  on  a disk.  There  were  no  speakers  who  offered  facts  and 
evidence  in  support  of  the  Respondent.  A question  and  answer  period  followed.  The 
Respondent  provided  a rebuttal.  The  Complainant  provided  a rebuttal  and  further 
requested  the  Task  Force  to  find  violations. 

Member  Knee,  seconded  by  Member  Washburn,  moved  to  find  the  Planning 
Department,  in  violation  of  the  Sunshine  Ordinance  §§67,26  and  67.27. 

Speakers:  None. 

The  motion  FAILED  by  the  following  vote: 

Ayes:  4 -Washburn,  Hyland,  Oka,  Fischer 
Noes:  2 - Knee,  David 
Absent:  3 - Pilpel,  Sims,  Grant 
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Member  Knee,  seconded  by  Member  Washburn,  moved  to  find  the  Planning 
Department,  in  violation  of  the  Sunshine  Ordinance  §§67.21(a)  and  67.29-7;  referral 
to  Compliance  and  Amendments  Committee. 

Speakers:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6 - Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent;  3 -Pilpel,  Sims,  Grant 

9.  Approval  of  Minutes  from  flie  March  6,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November. 6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

1 0.  Approval  of  Minutes  from  the  April  3,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

1 1 . Approval  of  Minutes  from  the  May  1,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes;  6-  Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 
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12.  Approval  of  Minutes  from  the  June  5,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6-  Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:'!  — Pilpel,  Sims,  Grant 

13.  Approval  of  Minutes  from  the  July  9, 2013  Special  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6-  Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

14.  Approval  of  Minutes  from  the  August  7,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6, 2013  meeting. 

Speaker:  None, 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6-  Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

15.  Approval  of  Minutes  from  the  September  4,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 
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16.  Report:  Compliance  and  Amendments  Committee  meeting  of  September  17,  2013. 

Member  Washburn  (Chair)  provided  a summary  of  the  Compliance  and  Amendments 
Committee  meeting  of  September  17,  2013. 

Speakers:  None. 

17.  Report:  Education,  Outreach  and  Training  Committee  meeting  of  September  16, 
2013. 

Member  David  (Vice-Chair)  provided  a summary  of  the  Education,  Outreach  and 
Training  Committee  meeting  of  September  17,  2013. 

18.  Administrator’s  Report, 

Report  was  given  by  Andrea  Ausberry,  Sunshine  Ordinance  Task  Force  Administrator, 

19.  Announcements,  Comments,  Questions,  and  Future  Agenda  Items. 

Member  Knee  announced,  applications  have  been  submitted  for  Seats  2 and  4 of  the  Task 
Force. 

20.  ADJOURNMENT 

Member  Knee,  seconded  by  Member  David,  moved  to  ADJOURN. 

There  were  no  speakers.  The  motion  PASSED  without  objection. 

There  being  no  further  business,  the  Task  Force  adjourned  at  the  hour  of  8:31  p.m. 
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File  No. 


SOTF  Item  No. 
GAC  item  No.  ' 


■ SUMSHIME  ORDINANCE  TASK  FORCE 

AGENDA  PACKET  CONTENTS  LIST 


Sunshine  Ordinance  Task  Force  fSQTFI  Date:  Way  1, 2013 

Compliance  and  Amendments  Committee  (CAC)  Date: 


CAC/SOTF 

M 

Memorandum 

□ ■ 

□ 

Order  of  Determination 

D. 

Complaint  and  Supporting  documents 

□ 

& ■ 

Respondent’s  Response 

□ ■ 

u 

Minutes 

□ 

□ 

□ 

□ 

□ 

□ ■ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

OTHER 

□ 

□ 

□ 

.□ 

□ 

□ ■ 

□ 

□ 

□ 

Completed  by:  Andrea  Ausbern/  Date  April  24,  2013 

Completed  by;_^ Date 

' *An  asterisked  item  represents  the  cover  sheet  to  a document  that  exceeds  75  pages. 
The  complete  document  is  in  the  file. 


Gong,  Olive 


Subject: 

Attachments: 


From: 

Sent: 

To: 

Cc: 


SOTF 

Thursday,  September  26,  2013  3:06  PM 
Gong,  Olive 

'Kill  (sunshinechajrgrant@gmail.com)  Grant';  Threet,  Jerry;  Lee,  Celia;  Ginsburg,  Phil;  Ballard, 
Sarah;  'dm567@'pacbell,net' 

FW:  Response  to  COMPLAINT  No,  12058,  Dominic  Maionchi  v Recreation  and  Park 
Maionchi  vs  RPD  Case  12058  response  for  Aug  7,  2013  Hearing  and  Sept  4,  2013.pdf; 
Attachment-  Letter  to  SOTF  dated  Dec  19,  2012  - Response  to  Complaint  12058  - Dominic 
MaionchivRecandParkDept.pdf 


Ms.  Gong, 


The  SOTF  is  in  receipt  of  the  attached  documents  which  are  the  same  documents/response  submitted  previously, 

As  a reminder  the  SOTF  requested  the  presence  of  Mr,  Ginsburg  and  Ms.  Ballard  to  attend  the  October  2,  2013  hearing. 


Best  regards, 
fh)drea  Ausbern/ 

Sunshine  Ordinance  Task  Force 


From:  Gong,  Olive 

Sent:  Wednesday,  September  25,  2013  3:40  PM 
To:  SOTF 

Subject:  Response  to  COMPLAINT  No.  12058,  Dominic  Maionchi  v Racreatiorrand  Park 
Good  Afternoon  Andrea, 

I have  attached  RPD's  response  for  the  October  2,  2013  hearing,  The  response  is  the  same  as  what  had  previously  been 
sent  for  the  last  hearing,  Sept  4,  2013  and  the  hearing  before  that,  August  7,  2013. 

Thank  you  for  your  help, 

Olive 


Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  In  Golden  Gate  Park  | 501  Stanyan  Street  1 San  Francisco,  CA  | 94117 

(415)  831.2708  | olive .eone(S)sfeov.org 
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Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 

Reduce,  Reuse,  Recycle 
From:  SOTF 

Sent:  Monday,  September  23,  2013  4:22  PM 

To:  'dm567@pacbell,net’;  Gong,  Olive;  Ginsburg,  Phi|;  Ballard,  Sarah;  supreet,pabla(Qselul02l,orq:  Christensen,  Diana; 
Cantara,  Gary;  Nguyen,  Francis;  Chu,  Carmen;  'mlke@gtsf.org';  'Ray  Hartz  Jr';  Herrera,  Luis;  Blackman,  Sue;  'Pmonette- 
shaw@earthlink.nef;  missforties@hotmail.com;  Morewitz,  Mark;  supermica@amall,com;  Fu,  Ben;  Lewis,  Don  (CPC); 
Hwang,  Lulu 

Cc:  'Kltt  (sunshinechairqrant@amail.comf  Grant';  Lee,  Celia;  Threat,  Jerry 
Subject:  SOTF  - NOTICE  OF  HEARING;  Task  Force  Meeting  October  2,  2013 


Good  Afternoon, 

You  are  receiving  this  notice,  because  you  are  named  as  a Complainant  or  Respondent  in  one  of 
the  following  complaints  scheduled  with  the  Sunshine  Ordinance  Task  Force,  1 )to  hear  the  merits  of 
the  complaint  2)  issue  a determination  and/or  3) complaint  has  been  referred  from  a Task  Force 
Committee. 


1.  COMPLAINT  No,  12058,  Dominic  Maionchi  v Recreation  and  Park 

2.  COMPLAINT  No,  12059,  Supreet  Pabla,  SEIU  Local  1022  v Human  Services  Agency 

3,  COMPLAINT  No.  13012,  Fondanova,  representing  Glad  Tidings  Church  v the  Office  of  the  Assessor- 
Recorder 

4,  COMPLAINT  No,  13013,  Ray  Hartz,  Jr,  v Luis  Herrera,  City  Librarian 

5.  COMPLAINT  No,  1 3021 , Patrick  Monette-Shaw/  Dr.  Maria  Rivero  v the  Public  Health  Commission 

6,  COMPLAINT  No,  13024,  Mica  Ringel  v the  Planning  Department 


Date:  October  2,  2013 

Location:  City  Hail,  Room  408 
Time:  4:00  p.m. 

Complainants:  Your  attendance  is  required  for  this  meeting/hearing, 

Respondents/Departments:  Pursuant  to  Section  67.21  (e)  of  the  Ordinance,  the  custodian  of  records 
or  a representative  of  your  department,  who  can  speak  to  the  matter,  is  required  at  the 
meeting/hearing. 


Documentation  (evidence  supporting/disputing  complaint) 
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For  a document  to  be  considered,  it  must  be  received  at  least  five  (5)  working  days  before'  the 
hearing  (see  attached  Public  Complaint  Procedure). 

For  inclusion  of  the  agenda  packet,  supplemental/supporting  documents  must  be  received  by  12:00 
pm,  September 

27,2013. 


Kind  regards, 

Andrea  S.  Ausberry 
Administrator 

Sunshine  Ordinance  Task  Force 
Office  415-554-7724  I Fax  415-554-5163 
sotf(§)5fgov.org  Iwww.sfbos.Qrg  • 

City  Hall,  1 Dr.  Carlton  B.  Coodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  Usll  Tv/lller 


Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clicklnghlHsP. 
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Gong,  Olive 

From:  SOTF 

Sent:  Thursday,  October  24,  201 3 4:67  PM 

To:  'dm567@pacbell.net';  Gong,  Olive;  Ginsburg,  Phil;  Ballard,  Sarah; 

supreet.pabla@seiu1021.org;  Christensen,  Diana;  Cantara,  Gary; 
'billandbobclark@access4less.net';  Lazar,  Howard;  Patterson,  Kate;  Ray  Hartz  Jr;  Calvillo, 
Angela;  Caldeira,  Rick;  Nevin,  Peggy;  Song,  Jack;  Jesson,  Paula;  'Elizabeth  Hewsorf 
Cc:  kitt  grant;  Lee,  Celia;  Threet,  Jerry 

Subject:  SOTF  - NOTICE  OF  HEARING:  Task  Force  Meeting  November  6,  2013 

Attachments:  1_Complaint  Procedures_4-28-09_Flnal.pdf 


Good  Afternoon, 

You  are  receiving  this  notice,  because  you  are  nanned  as  a Complainant  or  Respondent  in  one  of 
the  following  complaints  scheduled  with  the  Sunshine  Ordinance  Task  Force,  1 )to  Hear  the  merits  of 
the  complaint  2)  issue  a determination  and/or  3)complaint  has  been  referred  from  a Task  Force 
Committee. 

1.  COMPLAINT  No.  12058,  Dominic  Maionchi  v Recreation  and  Park 

2.  COMPLAINT  No.  12059,  Supreet  Pablo,  SEIU  Local  1022  v Human  Services  Agency 

3.  COMPLAINT  No,  13025,  William  Clark  v Arts  Commission 

4.  COMPLAINT  No.  13026,  Ray  Hartz,  Jr,  v Angela  Calvillo,  Clerk  of  the  Board 

5.  COMPLAINT  No,  13027,  Ray  Hartz,  Jr.  v Paula  Jesson,  Office  of  the  City  Attorney 

6.  COMPLAINT  No.  13028,  Charles  Pitts  v Community  Housing  Partnership 

7.  COMPLAINT  No.  13029,  Charles  Pitts  v Community  Housing  Partnership 

Date:  November  6,  201 3 

Location:  City  Hail,  Room  408  — 

Time:  4:00  p.m. 

Complainants:  Your  attendance  is  required  for  this  meeting/hearing. 

Respondents/Departments:  Pursuant  to  Section  67.21  (e)  of  the  Ordinance,  the  custodian  of  records 
or  a representative  of  your  department,  who  can  speak  to  the  matter,  is  required  at  the 
meeting/hearing. 

Documentation  (evidence  supporting/disputing  complaint) 

For  a document  to  be  considered,  it  must  be  received  at  least  five  (5)  working  days  before  the 
hearing  (see  attached  Public  Complaint  Procedure). 

For  inclusion  of  the  agenda  packet,  supplemental/supporting  documents  must  be  received  by  12:00 
pm,  October  31,  2013. 


Thank  you, 
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Andrea  S,  Ausberry 

Administrator 

Sunshine  Ordinance  Task  Force 

Office  41S.554-7724  I Fax  4l5-554-5i63 

sotf@sfgoy^j-g  I wwvv,,sfbQsj3rg 

City  Hall,  I Dr,  Carlton  B.  Goodlett  Place,  Rm.  244 

San  Francisco,  CA  94102 

Follow  UsI  I Twitter 
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SUNSHINE  ORDINANCE  TASK  FORCE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
DRAFT  = MINUTES 


Hearing  Room  408 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102-4689 


October  2,  2013 -4:00  PM 


Regular  Meeting 


1 . Call  to  Order,  Roll  Call,  and  Agenda  Changes. 

The  meeting  was  called  to  order  at  4:10  p.m.  Chair  Grant  and  Members  Pilpel  and 
Hyland  were  noted  absent.  There  was  a quorum.  Member  Hyland  was  noted  present  at 
4:55  p.m.  Member  Sims  was  noted  absent  at  7:57  p.m. 

Vice  Chair  Fischer  presided  over  the  meeting. 

Vice  Chair  Fischer  announced  a request  for  File  No.  12059  (Item  4)  be  continued  to 
November  5,  2013,  by  the  Complainant  and  Respondent. 

The  Complainant  of  File  No.  12058  (Item  2)  requested  a continuance  of  his  hearing  due 
to  the  affect  of  member  absences  on  the  determination  of  the  complaint. 

Member  Knee,  seconded  by  Member  Washburn,  moved  to  accept  the  Complainants 
and  Respondents’  request  for  continuance  of  File  No.  12058  and  File  No.  to 
November  6,  2013. 

Speakers:  Allen  Gross  expressed  opposition  with  the  members’  absences;  Peter 
Warfield  requested  additional  information  on  the  reason  for  the  continuance  of  complaint 
No.  12059;  Patrick  Monette-Shaw  requested  the  members  uphold  absences  as  stated  in 
Sunshine  Ordinance  Task  Force  bylaws;  Dominic  Maionchi  expressed  reasoning  of  his 
request  for  continuance  of  Complaint  No.  12058;  Ray  Hartz  expressed  six  members 
being  present  would  not  make  a fair  determination  on  today’s  complaints. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  5 -Washburn,  Sims,  David,  Oka,  Fischer 
Noes:  1 - Knee 

Absent:  3 - Pilpel,  Hyland,  Grant 
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2.  File  No.  12058:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
12058,  Dominic  Maionchi  against  Recreation  and  Park  for  allegedly  failing  to  provide 
records  requested  pertaining  to  berthing  contracts  between  the  City  and  County  of  San 
Francisco  and  slip  holders, 

Contimiance  requested  by  Complainant.  Motion  Passed  (Item  1). 

Member  Kjiee,  seconded  by  Member  Washburn,  moved  to  accept  the  Complainants 
and  Respondents’  request  for  continuance  of  File  No.  12058  and  File  No.  to 
November  6,  2013. 

RECESS 

4:50 p.rth  - 5:00 p.m. 

3.  Public  Comment; 

Allen  Grossman  announced  the  Ethics  Commission’s  new  draft  of  regulations;  Ray  Hartz 
expressed  concern  with  the  Education,  Outreach  and  Training  Committee  Chair  not 
drafting  a letter  to  the  Clerk  of  the  Board  as  detennined  by  the  committee;  Peter  Warfield 
expressed  the  importance  of  open  government;  Male  Speaker  presented  misconduct  of 
Library  Commission;  Patrick  Monette-Shaw  expressed  the  Ethics  Commission  attempt  to 
exempt  themselves  from  hearing  complaints  referred  for  enforcement;  Female  Speaker 
expressed  the  treatment  of  the  public  by  City  agencies  who  request  public  records. 

*The  following  information  is  provided  by  a speaker,  pursuant  to  Administrative 
Code  Section  67.16.  The  content  is  neither  generated  by,  nor  subject  to  approval  or 
verification  of  accuracy  by,  the  Sunshine  Ordinance  Task  Force. 

Derek  Kerr,  MD  submitted  the  following  additional  information  for  Public  Comment  as 
follows: 

Agenda  Item  (3)  Public  Comment  (150  words): 

Derek  Kerr’s  150  Word  Summary  for  inclusion  in  body  of  SOTF  - OCTOBER  2,  2013 
Meeting  Minutes 

*Burying  my  Commendation  under  the  misleading  agenda  item  "LHH  Update"  follows 
a pattern  of  deception.  For  example.  Laguna  Honda  CEO  Mivic  Hirose  was  required  to 
read  this  Commendation  before  the  hospital's  40-member  Leadership  Forum.  Instead, 
she  read  it  to  11  members  of  her  Executive  Committee.  After  we  complained,  Hirose 
complied.  Also,  DPH  Dhector  Barbara  Garcia  had  to  retract  a DPH  Press  Release  that 
had  labeled  us  "detractors"  who  made  "false  statements"  about  misappropriated  patient 
funds.  The  first  retraction  was  unsigned.  We  complained.  Garcia  signed  the  second 
version,  but  it  was  a Memo  - not  a Press  Release.  We  complained  again,  and  she 
complied.  Lucky  for  us,  we  could  appeal  these  Settlement  violations  to  the  Court.  Now, 
we  appeal  to  you  because  the  Sunshine  Ordinance  was  violated.  This 
habitual  misconduct  will  persist  unless  you  monitor  the  Health  Department  and 
Commission  for  compliance.  . 
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4.  File  No.  12059;  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
12059,  Supreet  Pabla,  SEIU  Local  1021  against  Human  Services  Agency  for  allegedly 
failing  to  provide  records  requested  relevant  to  the  representation  of  the  bargaining  unit’s 
employees. 

Contimicmce  requested  by  Complainant  and  Respondent.  Motion  Passed  (Item  1). 

Member  ICnee,  seconded  by  Member  Washburn,  moved  to  accept  the  Complainaiits 
and  Respondents’  request  for  continuance  of  File  No.  12058  and  File  No.  to 
November  6,  2013. 

5.  File  No.  13013:  The  Compliance  and  Amendments  Committee  has  referred  File  No. 
13013,  of  Ray  Hartz  Jr,,  against  Luis  Herrera,  City  Librarian  for  allegedly  abridging 
public  comment  by  allowing  selective  accessibility  of  library  audio  visual  equipment. 

Ray  Hartz  Jr.,  (Complainant)  provided  an  overview  of  the  complaint;  the  Library 
Commission  continues  to  deny  access  to  its  equipment  to  present  documents  and  /or 
PowerPoint  presentations  during  its  meetings  as  it  allows  for  guests  of  the  commission. 
The  Complainant  further  requested  the  Task  Force  to  find  violations.  There  were  no 
speakers  in  support  of  the  Complainant.  Sue  Blackman  (Respondent),  provided  an 
overview  of  the  Ethics  Commission  defense;  the  Library  Commission  is  a policy  body 
that  has  the  right  to  not  allow  the  public  to  use  its  audio  visual  equipment  and  the 
commission  is  in  compliance  with  the  Sunshine  Ordinance.  There  were  no  speakers  who 
offered  facts  and  evidence  in  support  of  the  Respondent.  A question  and  answer  period 
followed.  The  Complainant  responded  to  questions  raised  throughout  the  discussion  and 
further  requested  the  Task  Force  to  find  violations.  The  Respondent  waived  rebuttal. 

The  Complainant  provided  a rebuttal  and  further  requested  the  Task  Force  to  find 
violations. 

Member  Washburn,  seconded  by  Member  David,  moved  to  find  Luis  Herrera,  City 
Librarian,  in  violation  of  the  Sunshine  Ordinance  as  determined  in  the  Order  of 
Determination;  referral  to  the  Ethics  Commission  for  enforcement. 

Speakers:  Patrick  Monette-Shaw  expressed  support  of  the  referral;  Male  Speaker 
presented  PowerPoint  on  visual  impact  of  audio  visual  presentations  when  allowed  access 
to  equipment;  Peter  Warfield  expressed  support  of  the  motion. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  7- Knee,  Washburn,  Sims,  David,  Hyland,  Oka,  Fischer 
Absent:  2 - Pilpel,  Grant 

Member  Washburn,  seconded  by  Member  David,  moved  to  find  Luis  Herrera,  City 
Librarian  in  violation  of  the  Sunshine  Ordinance  as  determined  in  the  Order  of 
Determination;  referral  to  the  Board  of  Supervisors  for  enforcement. 
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The  motion  PASSED  by  the  following  vote: 

Ayes:  6-  Knee,  Washburn,  Sims,  Hyland,  Oka,  Fischer 
Noes:  1 - David 
Absent:  2 - Pilpel,  Grant 

6.  File  No.  13012:  Complaint  filed  by  Michael  Fondanova,  representing  Glad  Tidings 
Church  against  the  Office  of  the  Assessor-Recorder  for  allegedly  failing  to  provide 
complete  records  associated  with  Glad  Tidings  Church  and  San  Francisco  Teen 
Challenge. 

Item  continued  from  September  4,  2013  meeting.  Jurisdiction  determined. 

Michael  Fondanova  (Complainant)  provided  an  overview  of  the  complaint  and  requested 
the  Task  Force  to  find  violations.  There  were  no  speakers  in  support  of  the  Complainant. 
Margaret  Sing,  Assessor  - Recorder’s  Office,  (Respondent),  provided  an  overview  of  the 
Office  of  the  Assessor-Recorder’s  defense;  all  non-exempt  documents  have  been  handed 
over  to  the  Complainant.  There  were  no  speakers  who  offered  facts  and  evidence  in 
support  of  the  Respondent.  A question  and  answer  period  followed.  The  Respondent 
provided  a rebuttal.  The  Complainant  provided  a rebuttal  and  further  requested  the  Task 
Force  to  fmd  violations. 

Due  to  a lack  of  a motion,  the  Task  Force  FOUND  NO  VIOLATION. 

7,  File  No.  13021:  Complaint  filed  by  Patrick  Mon'ette-Shaw  and  Maria  Rivero,  MD  against 
the  Public  Health  Commission  for  allegedly  violating  Sunshine  Ordinance  §§  67.7(a), 
67.7(b),  and  67.9(a);  failing  to  notice  members  of  the  public,  and  noticing  a deficient 
agenda. 

Member  ICnee,  seconded  by  Member  David,  moved  to  find  jurisdiction. 

Speakers:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes;  7 - Knee,  Washburn,  Sims,  David,  Hyland,  Oka,  Fischer 
Absent;  2 - Pilpel,  Grant 

Pah'ick-Monette-Shaw  and  Maria  River,  MD  (Complainants)  provided  an  overview  of  the 
complaint;  the  intension  of  the  Public  Health  Commission  was  to  not  provide  a 
meaningful  description  of  the  item  as  an  accommodation  regarding  Dr.  Kerr  and  listed 
the  item  generically  “Laguna  Honda  Update”.  The  Complaintants  requested  the  Task 
Force  to  fmd  violations.  Dr.  Kerr  presented  facts  and  evidence  in  support  of  the 
Complainants.  Mark  Morewitz,  Executive  Secretary,  Public  Health  Commission 
(Respondent),  provided  an  overview  of  the  Public  Health  Commission’s  defense;  the  item 
was  written  by  the  advice  of  their  City  Attorney.  The  Commission  has  since  taken  steps 
to  ensure  future  items  are  written  in  compliance  with  the  Sunshine  Ordinance.  There 
were  no  speakers  who  offered  facts  and  evidence  in  support  of  the  Respondent.  A 
question  and  answer  period  followed.  The  Respondent  provided  a rebuttal.  The 
Complainant  provided  a rebuttal  and  further  requested  the  Task  Force  to  find  violations. 
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Speakers:  None. 

Member  Washburn,  seconded  by  Member  Oka,  moved  to  find  the  Public  Health 
Commission  in  violation  of  §§  67.7(a),  67.7(b)  and  67.9(a);  referral  to  the 
Compliance  and  Amendments  Committee  to  provide  guidance  on  constructing 
agendas. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  7 - Knee,  Washburn,  Sims,  David,  Hyland,  Oka,  Fischer 
Absent;  2 - Pilpel,  Grant 


RECESS 

6:55 p.m.  - 7:00 p.m. 

8.  File  No.  13024:  Complaint  filed  by  Mica  Ringel  against  the  Planning  Depaitment  for 

allegedly  failing  to  provide  requested  records  associated  with  the  proposed  development 
of  480  Potrero  Avenue. 

Member  Klnee,  seconded  by  Member  Sims,  moved  to  find  jurisdiction. 

Speakers:  None. 

The  motion  PASSED  without  objection. 

Mica  Ringel  (Complainant)  provided  an  overview  of  the  complaint;  requested  to  view 
complete  case  file,  through  research  and  requests  the  Complainant  noticed  missing  files 
not  included  in  the  original  request  for  records.  The  Complaintant  requested  the  Task 
Force  to  find  violations.  There  were  no  speakers  in  support  of  the  Complainant.  Lulu 
Hwang,  Custodian  of  Records,  Planning  Department  (Respondent),  provided  an  overview 
of  the  Planning  Department’s  defense;  missing  documents  were  retrieved  and  handed 
over  to  the  Complainant  on  a disk.  There  were  no  speakers  who  offered  facts  and 
evidence  in  support  of  the  Respondent.  A question  and  answer  period  followed.  The 
Respondent  provided  a rebuttal.  The  Complainant  provided  a rebuttal  and  fuither 
requested  the  Task  Force  to  find  violations. 

Member  Knee,  seconded  by  Member  Washburn,  moved  to  find  the  Planning 
Department,  in  violation  of  the  Sunshine  Ordinance  §§67.26  and  67.27. 

Speakers:  None. 

The  motion  FAILED  by  the  following  vote: 

Ayes:  4 -Washburn,  Hyland,  Oka,  Fischer 
Noes:  2 - Knee,  David 
Absent:  3 - Pilpel,  Sims,  Grant 
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Member  Knee,  seconded  by  Member  Washburn,  moved  to  find  the  Planning 
Department,  in  violation  of  the  Sunshine  Ordinance  §§67. 21(a)  and  67.29-7;  referral 
to  Compliance  and  Amendments  Committee. 

Speakers;  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes;  6 - Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 -Pilpel,  Sims,  Grant 

9.  Approval  of  Minutes  from  the  March  6,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes;  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

1 0.  Approval  of  Minutes  from  the  April  3,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

1 1 . Approval  of  Minutes  from  the  May  1,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote; 

Ayes:  6-  Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 
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12.  Approval  of  Minutes  from  the  June  5,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote; 

Ayes:  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

13.  Approval  of  Minutes  from  the  July  9,  2013  Special  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

14.  Approval  of  Minutes  from  the  August  7,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6,  2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6- Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 

15.  Approval  of  Minutes  from  the  September  4,  2013  Regular  Meeting. 

Member  Washburn,  seconded  by  Member  Hyland,  moved  to  CONTINUE  Items  9 
through  15,  to  the  November  6, 2013  meeting. 

Speaker:  None. 

The  motion  PASSED  by  the  following  vote: 

Ayes:  6-  Knee,  Washburn,  David,  Hyland,  Oka,  Fischer 
Absent:  3 - Pilpel,  Sims,  Grant 
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16.  Report:  Compliance  and  Amendments  Committee  meeting  of  September  17,  2013. 

Member  Washburn  (Chair)  provided  a summary  of  the  Compliance  and  Amendments 
Committee  meeting  of  September  17,  2013. 

Speakers:  None. 

17.  Report:  Education,  Outreach  and  Training  Committee  meeting  of  September  16, 
2013, 

Member  David  (Vice-Chair)  provided  a summary  of  the  Education,  Outreach  and 
Training  Committee  meeting  of  September  17,  2013, 

18.  Administrator’s  Report. 

Report  was  given  by  Andrea  Ausberry,  Sunshine  Ordinance  Task  Force  Administrator, 

1 9.  Announcements,  Comments,  Questions,  and  Future  Agenda  Items. 

Member  Knee  announced,  applications  have  been  submitted  for  Seats  2 and  4 of  the  Task 
Force. 

20.  ADJOURNMENT 

Member  Knee,  seconded  by  Member  David,  moved  to  ADJOURN. 

There  were  no  speakers.  The  motion  PASSED  without  objection. 

There  being  no  further  business,  the  Task  Force  adjourned  at  the  hour  of  8:31  p.m. 


Page  8 


078 


Office  of  the  City  Attorney 


City  and  County  of  San  Francisco 

Dennis  J.  Herrera  JerryThreet 

City  Attorney  Deputy  City  Attorney 
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MEMORANDUM 

Sunshine  Ordinance  Task  Force 

Jeny  Threet 
Deputy  City  Attorney 

April  26,  2013 

Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 

BACKGROUND 

Complainant  Dominic  Maionchi  ("Complainant")  alleges  that  the  Recreation  and  Parks 
Department  ("the  Department")  failed  to  timely  respond  to  his  November  22,  2013  records 
request,  and  that  they  also  failed  to  provide  unredacted  copies  of  the  records  requested. 

COMPLAINT 

On  December  12,  2012,  Complainant  filed  this  complaint  against  the  Department, 
alleging  violations  of  Sections  67.21(b),  67.24(e)(1),  and  67.24(i)  of  the  Ordinance. 

JURISDICTION 

The  Recreation  and  Parks  Department  is  a charter  department  under  the  Ordinance.  The 
Task  Force  therefore  generally  has  jurisdiction  to  hear  a complaint  against  the  Department. 

APPLICABLE  STATUTORY  SECTION(S): 

Section  67  of  the  San  Francisco  Administrative  Code; 

« Section  67.21  governs  responses  to  a public  records  request. 

« Section  67.24  governs  public  information  that  must  be  disclosed  under  the 
Ordinance,  notwithstanding  exceptions  under  the  Public  Records  Act. 

Section  6250  et  seq.  of  the  Cal.  Gov't  Code 

e Section  6253  governs  the  release  of  public  records  and  the  timing  of  responses. 

APPLICABLE  CASE  LAW: 

None. 

ISSUES  TO  BE  DETERNHNED 

Uncontested/Contested  Facts;  Complainant  alleges  as  follows; 

November  22nd  I requested  copies  of  the  contracts  for  all  people  on  the  90 
foot  wait  list  at  the  SF  Marina.  Members  of  the  public  fill  out  an 
application  that  requires  a fee.  These  applications  are  contracts  between 
the  applicant  and  the  City  and  County  of  San  Francisco  to  provide  a berth 
when  one  should  become  available.  On  August  5,  2009, 1 made  a similar 
request  for  copies  of  un-redacted  berthing  contracts  between  the  agency 
and  slip  holders  and  was  denied.  I filed  a complaint  and  on  July  28,  2009 
received  a finding  in  my  favor.  (DOMINIC  MAIONCHI  v. 


TO; 

FROM: 

DATE: 

RE: 


Fox  Plaza  • 1 390  Market  Street,  Floor  • San  Francisco,  California  94 1 02-5408 
Reception:  (4 1 5)  554-3800  • Facsimile:  (415)437-4544 
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RE: Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 


RECREATION  AND  PARIC  DEPARTMENT  (09032))  The  Task  Force 
found  that  the  agency  violated  Section  67.24  for  withholding  information. 

On  December  1 1th,  after  19  days,  I received  notice  that  they  would  not  be 
providing  the  um'edacted  documents.  San  Francisco  Park  and  Recreation 
has  again  violated  section  67.21,  specifically:  1.  Section  67.21b  by  not 
complying  in  10  days  with  the  request,  and  2.  Section  67.24el  3.  Section 
67.24i  I ask  that  the  documents  be  provided  immediately.  I will  waive  the 
hearing  if  the  documents  are  provided  before  the  hearing  takes  place. 

In  a letter  dated  December  19,  201 1,  Olive  Gong  responded  on  behalf  of  the  Department 
to  complaint.  Gong  first  alleges  that  the  records  request  was  received  by  email  after  5 p.m.  on 
Thursday,  November  22,  2012,  which  was  a holiday  and  thus  the  Department  was  not  open  for 
business.  Ms  Gong  thus  alleges  that  the  Department  actually  received  the  request  on  Monday, 
November  26,  2012.  She  thus  concludes  that  the  Depai-tment’s  email  response  on  December  2, 
2012,  7 days  later,  was  within  the  10  day  response  time  required  by  the  Ordinance.  Ms.  Gong 
further  alleges  that  the  response  included  electronic  copies  of  the  five  application  forms  for  90 
foot  berths  that  were  responsive  and  in  the  Department’s  custody. 

Ms.  Gong  further  alleges  that  the  Department  redacted  personal  address  and  telephone 
information  from  the  forms  provided,  but  did  not  redact  the  names  of  the  individuals  or  any 
business  contact  information  that  they  may  have  provided.  She  further  alleges  that  the  redaction 
was  done  to  protect  the  individual  right  of  privacy  of  these  applicants.  Ms.  Gong  does  not 
provide  a copy  of  the  email  transmittal  of  these  redacted  documents,  so  it  is  unclear  whether  that 
email  response  explained  the  redaction  or  provided  any  justification  for  it  to  Complainant. 

Ms.  Gong  further  alleges  that,  upon  receipt  of  the  email  and  redacted  documents. 
Complainant  objected  to  the  redactions  the  Department  had  performed  on  the  documents.  She 
further  states  that  on  December  11,  2012,  the  Department  sent  a writing  to  Complainant 
“explaining  again  why  [the  Department]  was  redacting  home  address  and  phone  numbers  from 
the  application  forms  and  providing  legal  citations  for  those  redactions.” 

Ms.  Gong’s  response  to  the  Complaint  then  contains  an  extensive  legal  analysis  of  why 
the  Department  was  justified  in  redacting  the  private  contact  information  from  the  berth 
applications,  which  I will  not  repeat  here. 

QUESTIONS  THAT  NHCHT  ASSIST  IN  DETERMINING  FACTS: 

» What  exactly  was  the  Depailment’s  written  response  on  December  2,  2012? 
e Did  the  Department’s  December  2,  2012  response  include  a written  justification  for  the 
redaction  of  the  documents  provided  and  cite  to  the  exemptions  on  which  it  relied  for  such  • 
redaction? 

LEGAL  ISSUES/LEGAL  DETERNONATIONS : 

e Did  the  Department  timely  respond  to  the  records  request  under  Section  67.21  (b)? 

• Were  the  records  at  issue  covered  by  Section  67.24(e)(1)  of  the  Ordinance? 

® Did  the  Department  respond  in  the  manner  required  by  Section  67.24  or  the  Ordinance? 
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RE: Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 


CONCLUSION 

THE  TASK  FORCE  FINDS  THE  FOLLOWING  FACTS  TO  BE  TRUE: 


THE  TASK  FORCE  FINDS  THE  ALLEGED  VIOLATIONS  TO  BE  TRUE  OR  NOT  TRUE. 
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RE: Complaint  12058  - Maionchi  v.  SF  Depailment  of  Recreation  and  Parks 


SEC.  67.1  FINDINGS  AND  PURPOSE  . 

The  Board  of  Supemsors  and  the  People  of  the  City  and  County  of  San  Francisco  find  and 
declare: 

(a)  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public. 

(b)  Elected  officials,  commissions,  boards,  councils  and  other  agencies  of  the  City  and  County 
exist  to  conduct  the  people's  business.  The  people  do  not  cede  to  these  entities  the  right  to  decide 
what  the  people  should  know  about  the  operations  of  local  government. 

(c)  Although  California  has  a long  tradition  of  laws  designed  to  protect  the  public's  access  to  the 
workings  of  government,  every  generation  of  governmental  leaders  includes  officials  who  feel 
more  comfortable  conducting  public  business  away  from  the  scrutiny  of  those  who  elect  and 
employ  them.  New  approaches  to  government  constantly  offer  public  officials  additional  ways  to 
hide  the  making  of  public  policy  from  the  public.  As  government  evolves,  so  must  the  laws 
designed  to  ensure  that  the  process  remains  visible. 

(d)  The  right  of  the  people  to  know  what  their  government  and  those  acting  on  behalf  of  their 
government  are  doing  is  fundamental  to  democracy,  and  with  very  few  exceptions,  that  right 
supersedes  any  other  policy  interest  government  officials  may  use  to  prevent  public  access  to 
information.  Only  in  rare  and  unusual  circumstances  does  the  public  benefit  from  allowing  the 
business  of  government  to  be  conducted  in  secret,  and  those  circumstances  should  be  carefully 
and  narrowly  defined  to  prevent  public  officials  from  abusing  their  authority. 

(e)  Public  officials  who  attempt  to  conduct  the  public's  business  ha  secret  should  be  held 
accountable  for  their  actions.  Only  a strong  Open  Government  and  Sunshine  Ordinance,  enforced 
by  a strong  Sunshine  Ordinance  Task  Force,  can  protect  the  public's  interest  in  open  government. 

(f)  The  people  of  San  Francisco  enact  these  amendments  to  assure  that  the  people  of  the  City 
remain  in  control  of  the  government  they  have  created. 

(g)  Private  entities  and  individuals  and  employees  and  officials  of  the  City  and  County  of  San 
Francisco  have  rights  to  privacy  that  must  be  respected.  However,  when  a person  or  entity  is 
before  a policy  body  or  passive  meetiug  body,  that  person,  and  the  public,  has  the  right  to  an 
open  and  public  process. 

SEC.  67.21.  PROCESS  FOR  GAINING  ACCESS  TO  PUBLIC  RECORDS; 
ADMINISTRATIVE  APPEALS. 

(a)  Every  person  having  custody  of  any  public  record  or  public  infoimation,  as  defined  herein, 
(hereinafter  referred  to  as  a custodian  of  a public  record)  shall,  at  normal  times  and  during 
normal  and  reasonable  hours  of  operation,  without  unreasonable  delay,  and  without  requiring  an 
appointment,  permit  the  public  record,  or  any  segregable  portion  of  a record,  to  be  inspected  and 
examined  by  any  person  and  shall  furnish  one  copy  thereof  upon  payment  of  a reasonable 
copying  charge,  not  to  exceed  the  lesser  of  the  actual  cost  or  ten  cents  per  page. 

(b)  A custodian  of  a public  record  shall,  as  soon  as  possible  and  withiu  ten  days  following 
receipt  of  a request  for  inspection  or  copy  of  a public  record,  comply  with  such  request.  Such 
request  may  be  delivered  to  the  office  of  the  custodian  by  the  requester  orally  or  in  -writing  by 
fax,  postal  delivery,  or  e-mail.  If  the  custodian  believes  the  record  or  infoimation  requested  is  not 
a public  record  or  is  exempt,  the  custodian  shall  justify  withholding  any  record  by  demonstrating, 
in  writing  as  soon  as  possible  and  within  ten  days  following  receipt  of  a request,  that  the  record 
in  question  is  exempt  under  express  provisions  of  this  ordinance. 
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(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by 
providing  a copy,  shall  be  governed  by  the  California  Public  Records  Act  (Government  Code 
Section  6250  et  seq.)  in  particulars  not  addressed  by  this  ordinance  and  in  accordance  with  the 
enhanced  disclosure  requirements  provided  in  this  ordinance. 

SEC.  67.24.  PUBLIC  INEOIUVIATION  THAT  MUST  BE  DISCLOSED. 

Notwithstanding  a department’s  legal  discretion  to  withhold  certain  information  under  the 
California  Public  Records  Act,  the  following  policies  shall  govern  specific  types  of  documents 
and  infoimation  and  shall  provide  enhanced  rights  of  public  access  to  information  and  records: 

(e)  Contracts,  Bids  and  Proposals 

(l)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of 
communications  between  the  department  and  persons  or  firms  seeking  contracts  shall  be  open  to 
inspection  immediately  after  a contract  has  been  awarded.  Nothing  in  this  provision  requires  the 
disclosure  of  a private  person’s  or  organization’s  net  worth  or  other  proprietary  financial  data 
submitted  for  qualification  for  a contract  or  other  benefit  until  and  unless  that  person  or 
organization  is  awarded  the  contract  or  benefit.  All  bidders  and  contractors  shall  be  advised  that 
information  provided  which  is  covered  by  this  subdivision  will  be  made  available  to  the  public 
upon  request.  Immediately  after  any  review  or  evaluation  or  rating  of  responses  to  a Request  for 
Proposal  ("RFP")  has  been  completed,  evaluation  forms  and  score  sheets  and  any  other 
documents  used  by  persons  in  the  RFP  evaluation  or  contractor  selection  process  shall  be 
available  for  public  inspection.  The  names  of  scorers,  graders  or  evaluators,  along  with  their 
individual  ratings,  comments,  and  score  sheets  or  comments  on  related  documents,  shall  be  made 
immediately  available  after  the  review  or  evaluation  of  a RFP  has  been  completed. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for 
withholding  for  any  document  or  information  based  on  a finding  or  showing  that  the  public 
interest  in  withholding  the  information  outweighs  the  public  interest  in  disclosure.  All 
withholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  this 
ordinance  providing  for  withholding  of  the  specific  type  of  information  in  question  or  on  an 
express  and  specific  exemption  provided  by  California  Public  Records  Act  that  is  not  forbidden 
by  this  ordinance. 


CALIEORNIA  PUBLIC  RECORDS  ACT 

6254.  EXEMPTION  OF  PARTICULAR  RECORDS 

Except  as  provided  in  Sections  6254,7  and  6254.13,  nothing  in  this  chapter  shall  be  construed  to 
require  disclosure  of  records  that  are  any  of  the  following: 

[...] 

(c)  Personnel,  medical,  or  similar  files,  the  disclosure  of  which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

[...] 

pc)  Records,  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  to  federal  or  state  law, 
including,  but  not  limited  to,  provisions  of  the  Evidence  Code  relating  to  privilege. 
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CALIFORmA  CONSTITUTION,  ART.  I,  § 3 (PROPOSITION  59)  A.  ARTICLE  1 
SEC.  3,  (a)  The  people  have  the  right  to  instruct  their  representatives,  petition  government  for 
redress  of  grievances,  and  assemble  freely  to  consult  for  the  common  good. 

(b)  (1)  The  people  have  the  right  of  access  to  information  concerning  the  conduct  of  the  people’s 
business,  and,  therefore,  the  meetings  of  public  bodies  and  the  writings  of  public  officials  and 
agencies  shall  be  open  to  public  scnitiny. 

(2)  A statute,  court  rule,  or  other  authority,  including  those  in  effect  on  the  effective  date  of  this 
subdivision,  shall  be  broadly  construed  if  it  furthers  the  people’s  right  of  access,  and  narrowly 
constnred  if  it  limits  the  right  of  access.  A statute,  court  rule,  or  other  authority  adopted  after  the 
effective  date  of  this  subdivision  that  limits  the  right  of  access  shall  be  adopted  With  findings 
demonstrating  the  interest  protected  by  the  limitation  and  the  need  for  protecting  that  interest. 

(3)  Nothing  in  this  subdivision  supersedes  or  modifies  the  right  of  privacy  guaranteed  by  Section 
1 or  affects  the  construction  of  any  statute,  court  rule,  or  other  authority  to  the  extent  that  it 
protects  that  right  to  privacy,  including  any  statutory  procedures  governing  discovery  or 
disclosure  of  information  concerning  the  official  performance  or  professional  qualifications  of  a 
peace  officer. 

(4)  Nothing  in  this  subdivision  supersedes  or  modifies  any  provision  of  this  Constitution, 
including  the  guarantees  that  a person  may  not  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  or  denied  equal  protection  of  the  laws,  as  provided  in  Section  7. 

(5)  This  subdivision  does  not  repeal  or  nullify,  expressly  or  by  implication,  any  constitutional  or 
statutory  exception  to  the  right  of  access  to  public  records  or  meetings  of  public  bodies  that  is  in 
effect  on  the  effective  date  of  this  subdivision,  including,  but  not  limited  to,  any  statute 
protecting  the  confidentiality  of  law  enforcement  and  prosecution  records. 

(6)  Nothing  in  this  subdivision  repeals,  nullifies,  supersedes,  or  modifies  protections  for  the 
confidentiality  of  proceedings  and  records  of  the  Legislature,  the  Members  of  the  Legislature, 
and  its  employees,  committees,  and  caucuses  provided  by  Section  7 of  Article  IV,  state  law,  or 
legislative  rules  adopted  in  furtherance  of  those  provisions;  nor  does  it  affect  the  scope  of 
permitted  discovery  injudicial  or  administrative  proceedings  regarding  deliberations  of  the 
Legislature,  the  Members  of  the  Legislature,  and  its  employees,  committees,  and  caucuses. 
(Added  Nov.  5,  1974.  Amended  by  Stats.  2004,  Res.  c.  1 (Ac.A.1)  (Prop.  59,  approved  Nov.  2, 
2004,  eff,  Nov.  3,  2004).) 
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Ausberry,  Andrea 


From: 

Sent: 

To; 

Subject; 


complaints@sfgov.org 

Wednesday,  December  12,  2012 '2:57  PM 

SOTF 

Sunshine  Complaint 


To:sOtf@sfgov.org 

Email : complaints@sfgo  V . org 

DEPARTMENT.'san  francisco  park  and  recreation 

CONTACTEDiOlive  Gong 

PUBLIC_RECORDS_VIOLATION:yes 

PUBLIC_MEETING_VIOLATION:No 

MEETJNG_DATE: 

SECTIONS_VIOLATED:67,21b  67.24el  67.24i 

DESCRIPTION: On  November  22nd  I requested  copies  of  the  contracts  for  all  people  on  the  90  foot  wait  list  at 
the  SF  Marina.  Members  of  the  public  fill  out  an  application  that  requires  a fee.  These  applications  are  contracts 
between  the  applicant  and  the  City  and  County  of  San  Francisco  to  provide  a berth  when  one.s^uid  become 
available.  On  August  5,  2009, 1 made  a similar  request  for  copies  of  un-redacted  berthing  conmcts  between  the 
agency  and  slip  holders  and  was  denied.  I filed  a complaint  and  on  July  28,  2009  received  a finding  in  ray  favor. 
(DOMINIC  MAIONCHI  v.  RECREATION  AND  PARK  DEPARTMENT  (09032))  The  Taslc^rce  found  that 
the  agency  violated  Section  67.24  for  withholding  information.  On  December  11th,  after  19  3*^,  I received- 
notice  that  they  would  not  be  providing  the  unredacted  documents.  San  Francisco  Park  and  Recreation  has  again 
violated  section  67.21,  specifically:  1.  Section  67.21b  by  not  complying  in  10  days  with  the  request,  and  2. 
Section  67.24el  3.  Section  67.24i  I ask  that  the  documents  be  provided  immediately.  I -will  waive  the  hearing  if 
the  documents  are  provided  before  the  hearing  takes  place. 

HEARING:Yes 
PRE-HEARING:Yes 
DATE:  12/12/12 
NAME:  dominie  maionchi 
ADDRESS:250  avila  street 
CITY:san  ftancisco  ca 
ZIP:94123 

PHONE:4153858278 

CONTACT_EMAIL:dm567@pacbell.net 

ANONYMOUS: 

CONFIDENTlALITY_REQlIESTED:No  ' 
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SOTF 


Attachments; 


Subject: 


Sent: 

To: 

Cc; 


From: 


dm567@pacbell.net 

Saturday,  January  26,  201 3 8;40  AM 

SOTF  ■ . ■ ■ 

Gong,  Olive  - . ' 

, Fwd;  Mediation  Response  Received  -SOTF  Complaint  12058  - Dominic  Maionchi  v Recand 
Park  Dept 

Response  to  Complaint  12058  - Dominic  Maionchi  v Rec  and  Park  DefDt.pdf;  Exhibit  A. pdf 


Dear  Andrea, 


I have  not  heard  back.  I informed  you  that  the  documents  did  not  complete  my  request.  See  below. ' Have  you 
scheduled  a hearing  date  yet?  . 

Thardc  you,  ' ’ 

dom 

dominie  maionchi 

dm567@pacbefl.net  . . ■ 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If  you  are  not  the  named'  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail.  Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e- 
raail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guaranteed  to  be  secure  or  error- free  as  information  could  be  intercepted,  corrupted! 
lost,  destroyed,  arrive  late  or  incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this  message,  which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the 
authenticity  of  the  sender  may  be- in  question. 


Begin  forwarded  message: 


From:  "drri567@pacfaell. net"  <dm567(a)pacbeH.net> 

Subject:  Re:  Mediation  Response  Received  -SOTF  Complaint  12058  - Dominic 

Maionchi  v Rec  and  Park  Dept 

Date:  December21,  2012  10:35:30  AM  PST 

To:  SOTF  <sotf@sfgdv.Qrq> 

Dear  Honorable  •Members,  Sunshine  Ordinance  Task  Force, . 

. The  provided  documents  do  not  complete  my  request.  Please  schedule  a heariag  date. 
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The  documents  provided  do  not 
dominie  maionchi 
dm567@i3acbeU.net 


This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If- you  aire  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail.  Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e- 
raail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail -transmission  cannot  be 
guaranteed  to  be  secure  or  error- free  as  information  could  be  intercepted,  corrupted, 
lost,  destroyed,  arrive  late  or' .incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this  message,  which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the 
authenticity  of  the  sender  may  be  in  question. 


Oh  Dec  20.  2012.  at  6:38  PM.  SQTF  <sotf@sfgov.org>  wrote: 

Good  Afternoon, 

The  SOTF  Office  Is  in  receipt  of  a response  from  the  Recreation  and  Park  Department , .regarding  your 
above  rhentioned  complaint  case. 

The  Respondent  was  notified  of  your  complaint,  in  an  attempt  to  mediate  and  stave  off  a hearing 
before  the  Sunshine  Ordinance  Task  Force.  The  following  email  and  attached  documents  are  the 
Respondent’s  response/records  you  requested. 

The  SOTF  Office  will  consider  your  case  to  be  resolved.  Unless  you  respond  to  whether  the 
documents  the  Respondent  has  provided  completes  your  request. 


Thank  you. 


Andrea  S.  Ausberry 
Administrator 

Sunshine  Ordinance  Task  Force 
Office  415- 554-7724  I Pax  415-554-5163 . 
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City  Hall,  1 Dr.  Carlton  B.  Coodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  Us!  I Twfttgr 

Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clicking';  si 


From:  Gong,  Olive 

Sent;  Wednesday,  December  19,  2012  3:18  PM 
To:  SOTF 

Cc:  Ausberry,  Andrea;  McArthur,  Margaret 

Subject:  Response  to  SOTF  Complaint  12058  - Dominic  Maionchi  v Rec  and  Park  Dept 
Dear  SOTF, 

Please  see  attached  response  to  Complaint  # 1205S  - Dominic  Maionchi  v Rec  and  Park  Dept. 


Olive  Gong 

San  Francisco  Recreation  and  Park  Department’  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate  Park  | 501  Stanyan  Street  | San  Francisco,  CA  | 94117 

(415)  831,2708  ] olive. gongjSsfgov.org 


Visit  us  at  sfrecpark.org  ■ 
Like  us  on  Facebook 
Follow’ us  on  Twitter 
■ Watch  us  on  sfRecParkTV 
. Sign  up  for  our  e-Mews 

Reduce,  Reuse,  Recycle 
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Edwin  M.  Lee,  Mayor 
PhilipA.  Ginsburg,  Gsnerai  Manager 


To:  Honorable  Members.  Sunshine  Orcfinance  Task  Force  ' 

From:  Olive  Gong,  Custodian  of  Records,  Recreafior:\  and  Park  Department 
Date:  December  19,  2012 

Subject:  Dominic  Moionchi  v.  Recreation  and  Pork  Deportment 

Complaint  it  12068 


We  write  in  response  to  the  corhpioint  Dominic  MaioncN  filed  on.  December  12,  2012 
against'fhe  San  Francisco  Recreation  and  Park  Department  ("RPD”),  In  his  complaint,  Moionchi 
alleges  that  RPD  violated  (Ij'.'Section  67J21b  by  not  complying  in  10  days  with  the  request,"  (2) 
"Section  67.24el,"  and  (3)  "Section  67.241"  His  objection  appears  to  lie  with  the  fact  that  RPD 
redacted  home  addresses  and  home  phone  numbers  from  records  rt  provided  to  him  in 
' response  to  his  public  records  request 

The  Task  Force  should  dismiss  Maionchi's  complaint  As  explained  below,  RPD's  response 
to  his  public  records  request  including  its  redaction  of  private  residence  and  telephone 
information,  was  lawful  under  the  Sunshine  Ordinance,  the  Public  Records  Act  and  Article  1, 
Section  I of  the  California  Constitution^ 

I.  RPD  Complied  With  Maionchi's  Request  Within  10  Days  As  Required  By  Section  i7.2 1 (b). 

Because  of  high  demand  for  the  limited  number  of  berths  in  the  San  Francisco  Marina 
Small  Craft  Harbor  (“the  Marina"),  RPD  maintains  a Wait  List  of  applicants  who  wish  to  become 
bertholders  in  the  Marina.  The  Waif  List  is  divided  into  categories  according  to  berth  length. 

There  is  no  limit  to  the  number  of  berth  size  categories  for  which  an  applicant  may  register.  As 
berths  become  available,  they  are  offered  to  the  applicant  with  greatest  seniority  on  the  Wait 
List  for  that  berth 's  size.  Applicants  .then  have  16  days  to  accept  or  decline  a berth  assignment 
offer, 

To  apply  for  the  Wait  List,  applicants  must  fill  out  a one-page  "Wait  List  Application"  form 
and  pay  a wait  lisfapplication  registration  fee.  Under  the  Marina  Rules,  the  name  of  a natural 
person  must  appear  on  the  application  form;  corporations,  poiinerships  or  business  names  are 
not  accepted.  (Morina  Rules,  Section  11(B)).  To  remain  on  the  WartUst,  each  applicant  must 
renew  his/her  registration  every  year  by  paying  an  additional  registration  fee  and  submitting  a 
one-page  Wait  List  Renewal  Application  form.  (See  S:F\  Park  Code  § 12.11  (I);  Mama  Rules, 
Section  11.)  . 

On  Thanksgiving  Day,  Thursday,  November  22,  20 1 2,  at  6: 1 8 pm-,  Maibnchi  emailed  a 
public  records  request  to  RPD.  Because  RPD  was  closed  an  Thursday  and  Friday  in  observance 
of  the  Thanksgiving  holiday,  RPD  did  not  receive  the  request  untit  Monday,  November  26,  20 1 2. 

In  his  request,  Malonchl  asked  for  "copies  of  the  contracts  for  dll  people  on  the  90  foot  waitlist." 


McLaren  Lodge  in  Golden  Gate  Paiic  1 SOI  Stany^n  Slreet  | San  Frandsco,,  CA  04117  | PHONE;  (415)831.-2700  | WEB:  3frecpai-ic.ojg 
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RPD  responded  to  Maionchi's  request  on  December  3,  2012,  seven  days  after  receiving  if  - well 
within  the  1 O^dby  response  time  required  by  Section  67.2\{b)  of  the  Sunshine  Ordinance.  In 
response  to  the  request.  RPD  emailed  Molonchi  electronic  copies  of  the  five  Wait  List  Application 
forms  for  the  persons  on  the  Waif  List  who  ore  seeking  a 90-foot  berth  in  the  Marina.  Attached  as 
Exhibit  A is  a copy  of  the  records  RPD  provided  to  Maionchi. 

The  Waft  List  applications  Maionchi  sought  contain  individuals'  private  residence  and/or 
telephone  information  in  addition  fo,  or  in  lieu  of.  business  address  and  telephone  information. 
RPD  redacted  such  personal  Infoimation  from  fine  copies  it  provided  Maionchi  in  order  to 
protect  the  individual  applicants'  right  fo  privacy.  RPD  did  not  redact  the  name  of  the 
individuals  on  such  documents.  Nor  did  RPD  redact  any  business  address  or  telephone 
, information  on  such  documents. 

Upon  receipt  of  the  records,  Maionchi  emailed  RPD  objecting  to  the  redaction  of 
personal  contact  information  from  the  application  forms.  On  December  1 1,  2012,  RPD 
responded  fo  Maionchi's  objections  in  writing,  explaining  again  why  RPD  was  redacting  home  ■ 
addresses  and  phone  numbers  from  the  application  forms  and  providing  legal  citations  for  those 
redactions. 

II.  RPD  Lawfully  Redacted  Private  Residence  Addresses  and  Telephone  Information. 

1.  Neither  the  Sunshine  Ordinance  nor  the  Public  Records  Act  Allows  the  City  io  Make 

Disclosures  that  Would  Violate  a Citizen's  Right  to  Privacy.  , . 

RPD  must  comply  with  the  Sunshine  Ordinance,  the  Public  Records  Act  and  the  state  ■ 
and  federal  constitutions.  The  "Findings  and  Purpose"  seclion  of  the  Sunshine  Ordinance  makes 
clear  that  the  Ordinance  was  not  intended  fo  eliminate  or  interfere  with  privacy  rights'.' 
Specifically,  Section  67.1(g)  states  that  "[pjrivafe  entities  and  individuals  and  employees  and 
officials  of  the  City  and  County  of  San  Francisco  hove  rights  to  privacy  that  must  be  respected." 
The  Public  Records  Act  likewise,  was  adopted  by  the  Legislature  in  the  spirit  of  being  "mindful  of 
the  right  of  individuals  to  privacy."  Cal.  Gov't  Code  § 6260. 

Beyond  these  general  principles,  fhe  Public  Records  Act  specifically  contains  a pnvacy 
exemption,  Section  6254(c),  which  covers  '■‘[pjersonnel,- medical,  or  similar  files,  the  disclosure  of 
which  would  constitute  an  unwarranted  invasion  of  personal  privacy."  Cal.  Gov’t  Code 
§ 6254(c).  That  exemption  is  retained  in  the  Sunshine  Crdinance,  which  states  in  relevant  part 
'that  "frjeJease  of  documentary  public  information  ...  shall  be, governed  by  the  California  Public 
Records  Act ...  in  particulars  not  addressed  by  this  ordinance  ., S.F,  Admin.. Code  § 67.2 1 (k). 

' In  additicn.  Section  6254fk)  of  the  Public  Records  Act  permits  an  agency  fo  decline  fo ' 
disclose  "[rjecords  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  fo  federal  or  state 
law,  including;  but  not  limited  to,  provisions  of  the  Evidence  Code  relating  to  privilege."  Cal. 

■ Gov’t  Code  § 6254(k).  Article  I,  Section  1 of  the  California  Constitution,  in  turn,  protects  a 
citizen's  right  io  privacy  and  classifies  such  a right  as  an  "inalienable'’  right  That  provision  states 
that  "[ajiipeople  are  by  nature  free  and  independent  and. hove  Inalienable  rights.  Among 
these  ore  enjoying  and  defending  life  and  liberty,  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  safety,  happiness,  and  privacy."  Cat.  Const.,  Art'.  I,  §1 
(emphasis  added).  ' 

Thus,  RPD,  as  a City  agency,  may. not  make  disclosures  that  violate  an  Individual's  right  io 
■privacy.  The  right  to  privacy  is  a third  party  ri^t.  If  belongs  not  to  the  City,  but  to  fhe  'individual. 
The  City  is  obligated  to  protect  and  defend  that  right,  which  in-.fhis  instance  means  refraining  ' 
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from  disclosing  to  Maionchi  (or  any  other  member  of  the  public)  the  personal  information  RPD 
redacted  from  the  Walt  List  applicatfons  provided  to  Maionchi  in  response  to  his  public  records 
request.  ■ 

2.  Individuals  Have  a Substantial  Privacy  Interest  in  Their' Home  Addresses  and  Home 
Telephone  Numbers. 

Courts  have  repeatedly  recognized  that  "Individuals  have  a substantial  privacy  interest  in 
the'u  home  addresses  and  in  preventing  unsolicited  and  unwanted  mail."  Cify  of  San  Jose  v. 
Superior  Court,  74  Cal.  App.'4th  1008,  1019  (1999):  see  also  Lorlg  v.  Med,  Bd„  78  Cal.  App.  4th 
462.  468  (2000)  ("individuals  hove  a substantial  privacy  interest  in  their  home  addresses"):  Sheet 
Metal' Workers  v.  Dep’t  of  Veteran  Affairs,  135  F.3d  891,  904  (3d  Cir.  1998)  (workers  hired  to  help 
renovate  a veterans  hospital  hove  a "significant"  privacy  interest  in  the  nondisclosure  of  their 
home  addresses). 

In  United  States  Department  of  Defense  v,  Federal  Labor  Relations  Authority,  510  U.S.  487, 
494-501  (1994)  f"Dep't  of  Defense";,  the  United  States  Supreme  Court'  held  that  the  home 
addresses  of  federal  employees  are  exempt  from  disclosure  to  unions  under  the  privacy 
exemption  in  the  Freedom  of  Information  Act  (FOIA).  which  parallels  Section  6254(c),  the  privacy 
exemption  in  the  Public  Records  Act.  The  Court  found  that  employees  hove  a "privacy  interest 
in  nondisclosure"  of  their  home  address  and  "in  avoiding  the  influx'  of  (unsolicited]  union-related 
mail .. ; telephone  calls  or  visits,  that  would  follow  disclosure. " Id.  at  488.  In  so  concluding,  the 
Court  observed  that  it  was  "reluctant  to  disparage  the  privacy  of  the  home,  which  is  accorded 
special  consideration  in  our  Constitution,  laws,  and  traditions,"  Id  atp.  500-501. 

Although  home  addresses  and  telephone  numbers  may  be  publicly  available  in  varying 
degrees  through  telephone  directories  or  similar  services,  that  fact  does  not  eliminate  an 
individual's  privacy  Interest  ip  such  hformathn.  ’See  Sheet  Metal  Workers  Int'l  135  F,3d  at  905 
(holding  that  employees  have  not  "waived  their  privacy  rights  because  their  addresses  are 
available. from  other  public  sources").  The  U.S.  Supreme.  Court  has  noted  that  the  privacy 
interest  encompasses  an  individual's  control  of  information  concerning  his  or  her  person  and 
that  "an  individual's  interest  in  controlling  the  dissemination  of  information  regarding,  personal 
matters  does  not  dissolve  simply  because  thai.information  may  be  available  to  the  public  in 
some  form. " Dep't  of  Defense,  510  U.S.  at  500.  Further,  in  light  of  the  large  nurhher  of  individuals 
who  have  unlisted  home  phone  numbers  and  who  choose  not  to  publicly  disclose  their  home 
address  in  phone  directories,  it  cannot  be  said  that  these  Categories  of  information  have  lost 
their  private  character  in  the  modem  world,  as  courts  hove  recognized  over  and  over  again. 

In  this  case.  Individuals  who  File  applications-  for  the  Wait  List  for  d berthing  assignment  in 
the  Marina  have  provided  that  information  to  enable  RPD 's -Harbormaster  to  contact  them 
when  necessary  regarding  their  application.  They  have  not  given  that  information  to  the  City  for 
any  other  reason.  By  providing  this  information  to  RPD  - as' required  by  RPD  - they  have  not 
consented,  explicitly  or  Implicitly,  to  the  City’s  passing  on  that  Information  to  others.  They  retain 
their  right  to  privacy  in  that  information,  They  do  not  give  up  that  precious  right  as  a condition  of 
applying  for  the  Wait  List  for-  a berth  at  the  Marina. 

3.  There  Is.  no  Justification  for  Violating  the  Right  to  Privacy  By  Disclosing  the  Private  Home 

Addresses  ahd  Phone  Numbers  of  Wait  List  Applicants  Because  That  Information  is 

Unrelated  to  RPD's  Performance  of  Its  Duties. 

An  agency  must  decline  to  disclose  information  or  records  when  the  burden  on  the  right 
to  privacy  outweighs  the  benefit  to  the  public  of  the  information  contained  in  the  files.  Braun  v. 
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City  of  Taft,  154  CaL  App.  3d  332,  345  (]984j.  In  this  case,  public  disclosure  of  the  phvafe  home 
addresses  and  telephone  numbers  of  Waif  List  applicants  would  violate  the  privacy  rights  of 
individuals  seeking  a berth  assignment  in  the  Marina,  because  there  is  no  compelling  justification 
in  the  public  interest  for  such  disclosure, 

"In  determining  whether  the  public  interest  in  nondisclosure  of  individuals'  names  and 
addresses  outweighs  the  public  interest  in  disclosure  of  that  information  courts  hove  evaluated 
whether  disclosure  .would  sen/e  the  legislative  purpose  of  'shed[ding]  light  on  an  agency's 
performance  of  its  statutory  duties.'"  Cffy  of  San  Jose,  74  CaL  App.  4th  at  1019.  Where 
disclosure-  of  addresses  would  not  serve  this  purpose,  courts  have  regularly  upheld  the  denial  of 
the  request  for  disclosure.  See,  e,g„  Dep't  of  Defense,  510U.S.  at  502  ("privacy  interest  of. 
bargaining  unit  employees  in  nondisclosure  of  their  home  addresses  substantially  outweighs  the 
negligible  FOIA-reldfed  public  interest  in  disclosure");  Painting  IndusfiY  of  Hawaii  v,  Dept;  of  Air 
Force  (9th  Cir.  1 994)  26  F.3d  1479,  i486  (no  disclosure  of  names  and  addresses  on  employee 
payroll  because  disclosure  only  marginally  useful  in  uncovering  "'what  the  government  is  up 
to'");  Local  1274,  H1-.  Fed.  of  Teachers  v.  Niles  (ill.  App.  1997)  287  III.  App.  3d  187,  193  (names  and 
addresses  of  school  district  parents  had  "nothing  to  do  with  the  duties  of -any  public  servant"); 
Voinche  v,  F.B,I.  (D.D.C.  ! 996)  940  F.  SUpp.  323,  330  (workings  of  agencies  not  better  understood  . 
by  disclosure  of  identity  of  employees  and  private  citizens  who  wrote  to  government  officials). 
Courts  have  also  recognized  a distinction  between  the  public  disclosure  of  individuals'  names  as 
opposed  to  their  home  addresses  and  phone  numbers.  See,  e.g„  Sonoma  County  Employees' 
Ret.  Asdn  V,  Superior  Court,  198 -Cal.  App.  4fh  986,  1006  (2-01 1 ) (while  retired  public  employees' 
names  and  pension  benefits  must  be  disclosed,  the  court's  ruling  "will  not  result  in  the  release  of 
home  addresses,  telephone  numbers,  or  e-mail  addresses  of  retirees  and  beneficiaries");  Int'l 
Fed’h  of  Prof  l & technical  Engineers,  Local  21 , AFL-CIQ  v,  Superior  Court,  42  Cal.  4th  3 1 9,  339 
(2007)  (while  names  and  salaries  of  City  employees  must  be  disclosed,  the  "City  has  not  been 
asked  to  disclose  any  contact  information  for  these  employees,  such  qs  home  addresses  or 
telephone  numbers'-'). 

■Here,  the  public  interest  In  protecting  individual  privacy  served  by  RPD's  nondisclosure  of 
phvafe  residence  and  phone  information  dearly  outweighs  the  public  interest  - which,  so  far  as 
we  can  tell,  is  nil -served  by  Maionchi's  receipt  of  such  information.  RPDhas  made  available  all- 
ot the  information  on  the  Wait  List  applications,  including  applicants'  names,  except  for  . 
applicants'  home  addresses  and.  phone,  numbers.  As  in  City  of  Son  Jose,  "'[ijfls  not  necessary  to 
disclose  the  names,  addresses,  and  telephone  numbers  of  the  [applicants]  for  the  public  to'  - 
have  access  to  vital  information  about  City's  perform-once  of  its  [duty], " 74  Cal.  App.  4fh  at 
1012,  Nor  is  disclosure  of  applicants'  personal  contact  information  "necessai-y  to  allow  the 
public  to  determine  whether  public  officials  have  properly  .exercised  their  duties  by  refraining 
from  the  arbitrary  exercise  of  official  power."  Id.  at  1020.  Because  the  applicants'  home 
address  information  would- not  shed  tight  on  the  agency's  activities,  the  "relevant  public  interest 
supporting  disclosure  in  this  case  is  negligible,  at  best."  Dep't  of  Defense,  510  U.S.  at  497;  see 
also  Painting  Indus,  of  Hawaii,  26  F.3d  at  T486  ("employees'  privacy  interests  are-  not  outweighed 
.by  the  marginal  additional  usefulness  that  the  names  and  addresses  would  serve  in  uncovering 
'what  the  government  is  up  to'");  Local  1274,  111,  Fed.  of  Teachers,  287  ill.  App.  3d  at  193  (names 
and.  addresses  of  school' district  parents,  were  not  disclosed  because  disclosure  ha.d  "nothing  to 
do  with  the  duties  of  any  public  servant"];' Sheet  Metal  Workers,  135  F.3d  at  903  ("The  release  of 
names,  addresses,  and  similar  'private'  informatics  reveals  little,  if  anything,  about  the  operations 
of  the  Department  of 'Veterans. Affairs.")  ' . . 

Accordingly,  RPD 's  redaction  of  personal  addresses  and  telephone  numbers  is  lawful. 

While  the  individuals  whose  Wait  Ust  applicadons  are  at  issue' here  have  a substantial  privacy 
interest  in  nondisclosure  of  their  home  addresses  and  phone  numbers,  there  is  no  legitimate 
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pufatfc  interest  served  by  mandating  disclosure.  Disclosure  of  the-  information  will  not  promote 
openness  in  government  nor  will  it  shed  light  on  RPD's  performance  of  its  duties.  To  the  extent 
Maionchi  or  any  other  citizen  is  interested  in  the  number  and  date  of  Wait  List  applications  at  the 
Marina,  and/or  the  identity  of  the  appiicants,  all  such  information  is  readily  discernible  from  the 
documents  RPD  has  provided  to  Maionchi. 

Ill,  RPD's  Redactions  Do  Not  Violate  Sunshine  Ordinance  Provisions  Regarding  Contracts. 

Pinally.  Maionchi  claims  that  the  Wait  List  applications  are  "contracts"  and  therefore,  he 
argues,  Section  67.24(e)(1)  of  the  Sunshine  Ordinance  mandates  that  the  home  address  and 
phone  numbers  on  the  applications  be  disclosed.  This  argument  appears  to  be  based  on  a 
misunderstanding  of  the  nature  of  the  application  forms  and  a misreading  of  Section  67.24(e)(1). 

As  an  initial  matter,  the  Wait  List  application  forms  that  RPD  provided  Maionchi  are  not 
"contracts."  A contract  is  "la]n  agreement  between  two  or  more  parties  creating  obligatioas 
that  are  enforceable  or  otherwise  recognizable  at  law. " Black's  Law  Dictionary  (9th  ed.  2009). 
These  records  are  applications  that  persons  who  wish  to  be  placed  on  the  Marina  Wait  Listmust 
fill  out  in  order  to  be  eligible  for  a berth  if  one  becomes  available.  When  a berth  assignment 
becomes  available,  RPD  then  makes  an  offer  to  the  person  with  the  most  seniority  on  the  Wait 
List,  and. that  person  has  15  days  to  either  accept  or  decline  the  offer.  (Marino  Rules,  Section 
1 1).  Because  the  application  forms  do  not  create  any  enforceable  obligations  on  the  part  of 
either  RPD  or  the  applicant  they  are  not  contracts. 

Even  if  these  application  forms  could  somehow  be  construed  as  "contracts,"  nothing  in 
Section  67.24(e)(1)  of  the  Sunshine  Ordinance  compels  the  City  to  disclose  private  residence  or  ■ 
phone  information  that  may  be  listed  in  a contract'.  That  section  simply  states  that  contracts 
and  bidding-related  documents  and  communications  "shall  be  open  to  inspection  immediately 
■ after  a contract  has  been  awarded."  This  section  ensures  that  citizens  hove  access  to  relevant  ■ 

. Information  about  the  City  contracting  process,  such  as  the  identity  of  contractors  and  bidders,  ■ 
the  dollar  amount  of  the  contract  the  scope  of  work  or'  services  to  be  provided  under  the 
contract,  etc.  RPD  has  made  publicly  available  all  of  this  information  on  the  Wait  List 
application  form  - the  names  of  the  applicants,  the  date  of  the  application,  the  size  of  the  berth  ■ 
they  are  seeking,  and  so  forth. 

' Of  course,  in  the  case  of  standard  City  contracts  for  goods  and  services,  it  is  unlikely  that 
a con  tractor  would  list  his/her  home  address  of  home  phone,  rather  than  a business  address  or 
phone,  in  a contract,  But  citizens  applying  for  berthing  assignments  in  the  Marina  seek  to  use 
the  berths  for  personal  recreational  use,  -not  as  part  of  a commercial  enterprise.  Indeed, 
commercial  activity' is  generally  prohibited  in  the  Marina,  and  the  Marina  Rules  explicitly  state 
that  "ftjhe  name  of  only  one  natural  person  may  appear  on  the  application.  Corporations, . 
■partnerships  or  business  names  will  not  be  accepted."  (Marino  Rules.  Section  11(B)).  As  a result, 
applicants  most  often  supply  RPD  with  their  home  addresses  and  home  phone  numbers  as  the 
point  of  contact  because  they  do  not  have  commercial  addresses  or  phone  numbers  that 
pertain  fo  rental  of  the  berth.  By  doing  so,  these  citizens  do  hot  waive  their  privacy  rights  in  the 
confidentiality  of  their  home  addresses. 

In  light  of  the  extensive  case  law  recognizing  individuals'  substantial  phvacy'interest  in 
their  home  addresses  and  phone  numbers,  the  absence  of  a compelling  reason  to  justify 
disclosure  of  tNs  private  information  on  the  Wait  List  application  forms,  and  the  absence  of  any 
affirmative  waiver  of  their  privacy  rights  on  the  partbf  the  Wait  List  applicants,  RPD  lawfully 
redacted  the  personal  contact  information  on  the  application  forms.  Accordingly.  RPD  ■ 
respectfully  requests  that  the'  Task  Force  dismiss  Complaint  it  12058. 
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Thank  you  Tor  your  time  and  consideration. 

Olive  Gong 
Custodian  oT  Records 


Affachrnenfs:  Exhibit  A 
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TO;  Sunshine  Task  Force 
FROM;  Dominic  Maionchi 
RE;  Complaint  number  12058 
4/24/2013 

Dear  Sunshine  Ordinance  Task  Force  Members, 


On  November  22nd,  2012  I requested  copies  of  the  un-redacted  wait  list 
contracts  for  all  people  on  the  90  foot  wait  list  at  the  SF  Marina.  Members 
of  the  public  fill  out  a form  that  requires  a yearly  fee.  These  applications 
are  contracts  between  the  applicant  and  the  City  and  County  of  San 
Francisco  to  provide  a berth  when  one  should  become  available. 

On  August  5,  2009,  I made  a similar  request  for  copies  of  un-redacted 
berthing  contracts  between  the  agency  and  slip  holders  and  was  denied.  I 
filed  a complaint  and  on  July  28,  2009  received  a finding  in  my  favor. 
(DOMINIC  MAIONCHI  v.  RECREATION  AND  PARK  DEPARTMENT 
(09032))  The  Task  Force  found  that  the  agency  violated  Section  67.24  for 
withholding  information  and  I was  provided  un-redacted  berthing 
agreements  complete  with  mailing  addresses. 

On  December  1 1th,  2012  after  19  days,  I received  notice,  that  they  would 
not  be  providing  the  un-redacted  documents. 

San  Francisco  Park  and  Recreation  has  again  violated  section  67.21 , 
specifically; 

1 . Section  67.21b  by  not  complying  in  10  days  with  the  request,  and 

2.  Section  67.24e1 

3.  Section  67.24i 

I ask  that  the  un-redacted  wait  list  agreements  be  provided  complete  with 
mailing  addresses. 

RPD  claims  that  these  wait  list  agreements  are  not  contracts.  RPD  defines 
a contract  as  an  “agreement  between  two  or  more  parties  creating 
obligations  that  are  enforceable  or  otherwise  recognizable  at  law.”  RPD  ■ 
claims  that  these  agreements  do  not  create  an  enforceable  right.  On  the 
contrary,  these  wait  list  agreements  do  clearly  provide  an  enforceable 
obligation  on  the  part  of  RPD.  Namely,  they  are  to  provide  a slip  when  one 


becomes  available,.  If  RPD  did  not  provide  a slip  when  available,  the  wait 
list  applicant  could  enforce  the  agreement  against  RPD.  Furthermore, 
there  is  consideration  for  this  agreement  in  the  form  of  a fee  that  has  been 
approved  by  the  controller’s  office,  Simply  pretending  that  this  is  not  a 
contract  does  not  make  it  something  else. 

RPD  continues  to  argue  that  even  if  it  is  a contract  that  there  is  nothing  in 
the  sunshine  ordinance  that  compels  the  city  to  disclose  private  residences 
that  may  be  listed  in  the  contract.  RPD  is  again  mistaken.  First,  the 
ordinance  clearly  states  that  contracts  "shall  be  open,  for  inspection 
immediately.”  The  ordinance  does  not  differentiate  between  contracts 
between  businesses  or  individuals.  Furthermore,  a careful  reading  of  the 
ordinance  tells  one  that  one  should  err  on  the  side  of  disclosing  information 
rather  than  not  disclosing  information.  According  to  section  67.27 
withholding  is  to  be  kept  to  a minimum.  Furthermore,  there  is  no  exempt 
information  on  the  wait  list  agreement  under  the  California  Public  Records 
Act. 

The  un-redacted  berthing  agreements  be.tween  the  RPD  and  individuals 
were  deemed  by  the  Sunshine  Task  Force  to  be  available  under  the 
Sunshine  Ordinance  to  me  on  July  28,  2009.  (Case  09032)  The  wait  list 
agreements  are  no  different  and  should  also- be.  made  available  to  me  un- 
redacted  also.  I would  like  the  addresses  so  that  1 can  inform  the  wait  list 
applicants  by  mail  to  their  contact  address  of  transactions  entered  into  by  ' 
RPD  that  may  have  violated  their  right  to  a slip.  In  my  opinion,  that  is  why  • 
we  have  a Sunshine  Ordinance  in  the  first  place;  we  need  to  keep 
everyone  honest. 
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Edwin' .M,  Les,  Ma'/gr 
Philip  A,  Sinsfcurg,  Gsneraf  Manager 


To:  Honorab[eMemi:>ers,  SujTshin&  Ordinance  Task  Force 

firorn:  Oiive  Gong,  Custodian  of  Records,  .Recreathn  aryd  Park  Depaiimeht 

Date;  December  19,  IQ  12 

subject:  Donvcic  Maioncty  v.  Recreation  and  Park  Deoartment 

Compldinfft.  12058 


We  wtte  in  respodse  io  the  complairrf  Dorninic  Mahnchr  filed  on  December  1 2,  20I2 
agairpt  the  San  Francisco  Recrepfion  and  Park  Department  ("RPDf.  In  Ms  complpfnt  MaioncM 
aHeges'fhbf  RRD  violated  ft f Section  67.2 1 bby  ndtco/p'plyhg  in  lOdays  wth  the  request,"  (2) 
^'Section  67,24ef/’  and'  (3)  "Secdon  67.24L"  His  Qbi'ection  appears  to  lie  with  the  fdci  that  RPD 
redacted  home  addresses  and  borne  phone  numbers  from  records  if  provided  to  him-  in  ■■ 

, . response- fa  his  public  recoids- request.  ■ • • 

fie  Task  Force  should dJsmm  Mahnchr’ s com-plOint,  As  er^pidhed  below,  RPD’s  response 
■to  -his  p ubih  records  request,  tnciuding  tts  'redaction  ol  private  residence  and  fejephane 
hformattpa  was  lawful  under  the  Sunshine  Ordinance,!  the.  Public.  Records  Act  and  Aiiich  L 
' Section'!  of  the  California.  Canstifutiom 

t,  RF'D  Complied  With  Matauchi’s  Redvesi  Within  J Q-  Days  As  Required  Secfiorj  67.2 1 (b). 

Because  of  high  demqpd  for  the  ffrnrfed  number  of  berths  in  the  -Sdn  Francisco  Mor'ina 
Small  Craft  Harbor  f the  Marina"),  RPD  rnafnfains  a Wait  List  of  applicants  v.rho  wish  fo  become 
berfholders-  in  the  Marina.  The  Waif  List  is  divided  in  to  cotegortes  according  to  berth  length, 

Thbre  fs-ho  Fimtt  fa  the  number  of  berth  si^  categories  ter  which  on  applicdnf  may. register.  As 
berths  become  dvailable,  they  are  qffered  fa  -the  applhdnfwlfh  greatest  seniofity  an  the' Waif 
List  for  that  berth's  she.  Applicantsjhen  have  IS  days' to  accept  or  decllhe  a berth  assrgrmehf 
offer. 

fd  apply  torfhe  Watt  List  applicants  must  fiH  out  a one-page  "Wait  Ust  Applicdtbn"  farm- 
and  pay  a wait  list  appUcafian  registration  fee.  Under  the  Marina  Rides,  the  name  of  a natural' 
person  must  appear  on  the  application  famv  carporafions,  partnerships  or  business  names  are 
no t'acCepfed,.  (Marina  Rules,  Section  I IfB)),  To  remain  on  the  WlaitUsf,  each  dppUcqnimUst  '' 
renew  his/her  re.gis1ratio.n  every  year  by  paying  an  addUtanal  regidration  fee  and  submlftfng  a 
; one-page  Waff  .List  Renewal  Appiicafian  form'.  (Se'eSiF.  Park  Gpde  § 12.1 1 ({);  Marina  Rxiles, 

‘'I  Section  11} 

,V  • • On  drqnksgivihg  Day,  Thursday,  -hldvember  22, 2Qi2,-  o!  5:18  p.m.,  Matoncht  emailed  a 

'£  ' pUblic.recatds  request  fp  RPD,  Because  RPD.  Was  closed  on  Thyrsday -end  Friday  fn  observance 

K -of  the  Thanksgiving  holiday,  RPD  cSd  not  receive  the  request'  mttf  Man'day,  November  26,  2012. 

m.  In  Ms  requesti  M/aionchi  asked  for  "popies  of  the  contracts  far  all  peopte  on  the  '90'  foot  waff  list. " . 


. io'dgsTn-Goyea^^ats'Pal?  I S&i  S^VsP'Ste'eet  I Ssr  Ff^cfecOj  CA,  I PHONE:,  (415)  ;931-27Sa  j-  VS?EEc,i;frecpirktSf§  ' 
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RPD  responded  fo  Maionchi's  request  on  December  3.  2012,  seven  doys  after  receiving  if -well 
within  the  I Q-day  response  time  required  by  Section  67.21  (bj  of  the  Sunshine  Ordinance,  Jn 
response  to  ihe  request,  RPD  emailed  MaloncN  electronic,  copies  of  the  five  Waif. List  Application 
forms  for  the  persons  on  the  Waitlist  who  ore  seeking  a 90rfoot  berth  in  the  Marina.  Attached  qs 
Bdiibit  A is  a copy  of  the  records  RPD  provided  f a Maionchi. 

The  Walt  List  applications  Maionchf  sought  contain  individuals'  private  residence  and/or 
telephone  informdfidn  in  addition  to,  or  in  lieu  of,  business  address- and  feie phone  infdmiafian. 
RPD  redac  ted  such  personal  information  from  the  copies  it  provideci  Maionchtlp  order  to 
pro  feet  the  Individual  applicants ' right  to  privacy.  -RPD  did  not  red-act  the  name  of  the 
indIviduoJ's  on  Such  documents.  Nor  did  RPD  redact  any  business  address  or  teiephorre 
information  on  such  docurh.ents. 

Upon  receipt  of  the  records,  Maionchi  emailed  RPD  objecfihg  to  the  redaction'  of 
personal  cohfac-f  ir^ormation  from  the  appJicafloh  forms.  On  December  \h  2012,  RPD 
responded  to  Mahnehi's  objections-  in  writing,  expioining  again  why  RPD  was  redacting  hoTrre 
addresses  and  phone  numbers  fr-orn  the  appitcatian  fo'mis.  and  'providing  legal  citaiJons  far  those 
redactions.. 

P.  RPD  LowfiitJy  'Redacted  Prhr'afe  Residence  Addresses  and  Telephone  Wofmatloti. 

.L  NePher  the  SumhJhe'  Ovdln-ance  nor  the  PuhHc  Records'  Act  AHpw$  the  City  fo  Make 

Oiscjosvr'es  that  Would  Violate  a Citizen's  Right  to  Privacy. 

RPD  must  comply  with  the  Sunshine  Ordinance,  the  Publia  Records  Act  and  the  state 
and  federal  co'nsftfutioris.  The  ‘/Findings  and  Purpose”  section  of  ihe  Sunshine- Ordinance  makes 
clear  that  the  Ordinance  was  not  intended  to  eilminafe  or  interfere  wfth  -privacy  hghfs 
SpecificaflYy  Section  67.1  (g-)  states  that  “Iplrlvafe  entities  and'hdivfduoJs  and  employees  and 
ofticiais  of  the  'City  arid  County  of  San  francisco  have  rights  fo  privacy  that  must  be  respected.” 
The  Public  Records  Ad  likewise,  was'ddop-ted  by  the  Legislature  in  the  spirit  of  being  “'mindful  of 
the  right  of.  Individuals'  to  -privacy. " C&L  Gov  'f  Code  § 6250; 

Beyond  these  'general  phhclpfes,  the  Public  Records  Act  spedfiediy  contdlnS  a privacy 
exempfiar},  Section  62S4(c),  which -covers  ”[p]ersonnel,  medical/  or  similar  Bes,  the  disclosure  of 
which  would  cbhsfffute  an  unwarranted  invasion  of  personal  privacy,''  Cal  Gov't  Cbde 
§ 6254(ch  T-haf.  eXerripfian  is  retained  in  the  Sunshine  Ordinance,  which  sfafes-in  relevant  part 
that  ‘‘kJelease  of-documenfary-pubHc  information  ...  shall  be  go-verr^ed  by  the  California  Publlt 
Records  Act ...  in  particulars  not  addressed  by  this  ordinance  S,F,  Adnnin.  Code  f 67.:21[k). 

in  addition.  Section  62'S4(-k}  .of  the  Public  Records  Act  permits  an  agency  to  decHne  to 
disclose  ”[r}ecofds  the  dsclosure  of  which  Is  exempted  or  prohibited  pursuant  to  federal  Or  state 
taw,  inducing.' but  notjimffed  to,  proYlsiahsof  the  Evidence  Code  relating  to -privilege:”  Cal 
Govh  Code  § -6254[kj'.  Article  1,  'S.ec  ffdn  i of  the  Cdtlfornia  Constitution,  in  turn  'protects  a - 
ciiUen-’s  right  to  privacy  and  ciasdfies  such  a 'right  as  on  "inalfenabl'e”  right.  Thai  provision  states' 
that  dajil  people  are  by  nature  free  and  independerit  and  hqve  rnalienabie- rights.-  Among 
these  ore  enjoying  and  defending  life, one}  Uberfy,.  acquiitng,  possessing,  arid  protecting 
property,  and  pursuing  and  obtaining  safety,  happiness,  and  privacyA  Cal.  Const,  Art.  I,  §. } 
(emphasis  added). 

■ Thus,  -RPD,  as  a City  agency.  irfdy.not  make  dtsclasvres  fh-at  viaidie  an  individual’s  right  to- 
privocy.  The  right  fo  priVacYls  a third  party  dghf;  it  belongs  hoi  fa  the  'Ciiy,  but  to-  ihe  IndlvfdupL 
The  City  is  pbiigdted  fo  proteat  and' defend  that  right  which  ia  thp  kiddnee  merms  fefrainin'g 
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from,  disclosing  to- Malotichf  for  any  other  member  of  the  p dblicj  the  foersonal  informatrcn  RPO 
redacted  from  the  Waif  List  appfiCQfions  provided  to  Motorrchi  in  response  to  his  pW/Jc  records 
request 

2.  Individuals.  Have  a Subsidnilal  Prrvacy  Interest  In  their  Home  Addresses  and  Hgme 

Telephone  Numbers. 

Courts  have  repeofediy  recognized  that  ''individuals  have  a subsfantiat  privacy  inf eresf  }n 
their  home  addresses  and  in  preventing  unsolicited  and  unwanted  mall."  City  of  Sdri  Jo:se  v, 
Superior  Court/.?’^  Cal  App,  4th  I008j  tQl9 11999);  see  also  Lorlg  v.  Med,  Bd„  78  Cal:  App.  4fh 
462, 468  (2000)  pihdjyfduals  have  a substantial  privacy  Interest  in  their  harne  addresses'-]:  Sheet  . 
Metal  Workers  v.  Dep't  of  Vetefdn  Affairs,  13d  F.3d  89 1,  904  [3d  On  1998)  (workers  hired  to  help 
renovate  a veterans  hospital  have  a ‘‘significant"  privacy  Interest  in  the  ho'ndiscfosure  of-  fhe¥ 
home  addresses). 

In  United  St-dtas  Department  of  Defense  V.  Federal  CgbpfReJatipns  Authority,  5f-0  US,  4.87, 
4‘94-SOl  (1994)  f''Dep't  of  Defehse'^t,  the  United  States  Supreme  Court  held  that  the  home  ■ 
addresses  of  federal  enhployees  are  exempt  from  disclosure  to  unions  under  the  privacy 
exemption  in  the  Freedom  of  Information  Act  (FOIA),  v/hich  pafaffeh  Section  6264(a),  the  privacy 
exemption  in  the  Public  pecocds  Aci  The  Court  found  fhat.ernployees  have  a "privacy  kiterest 
in  nondhc.lds.uref  of  their  home  address  and  "k)  avoidhg-fhe  /nf/ux'of  f unsolicfted]  un'lo'n-relafed 
malt ...  telephone  calls  or  visits,  that  would  follow  dhcdsure."  Id;  at  483..  tn  sodonaiudihg,  the 
Court  observed  that  ft  was  "reluctant  fa  dbparage  the  privacy  of  the  home,  which  h accorded' 
special  consideration  In  our  Constitution,  laws,  and  traditions. Id.  dt  p.  500-50 1.- 

Althbugh .home  add'resses  and  telephone  numbers  m.ay  be  publicly  avaflabie  in  varying, 
degrees-  through  telephone  directories  or  similar  servic  es,  that  fact  does  not  eUrhinofe.  an  . 
individual 'sprivacy  Interest  in  such  information  See  Sheet  Metdt  Werkers  thfl  F5d  at  905 
(holding  fhof  employees  have  not  "wafVed  'their privacy  rights  because  their  addresses  are 
available  from  other  public  sources").  The  U.S.  Supreme  Court  has  hotecj  that  the- ppvacy 
Interest  encorfipasses  an  indivkluol'p  control  of  'dfarmation  cahceming  his  or  her  person  and 
that  "an  tndjvfd uai's  interest  -in  con  trolling  the  dtsseminafbn  pflnformalian  regarding  personal 
matters  does,  hot  dissolve  simply  because  that  info/mafion  may  be-avaltable  id  the  public  in 
some  form."  Dep't  of  Defense,  S'iO  U5,.af  5Q0.  Further  in  light  of  the  fa.rge  number  of  individuals 
Who  have  unlisted  home  phone  n umbers,  a/pd  who.  choosa  not  to-  publicly  disclose  their  home 
address. in  phone  directories;  if  cannot  be  said  that  these  categories  of  hf-ormatton  have  lost 
their  private  character  in  the-  rnadem  'world,  as  co  urts  have  recognized  over  g-nd  over  again. 

In  this  case-.  Individuals- who  file  applications  for  the.  Waif  Ust  for  q berthing  assignment  In 
the  Marina  have  provided  that  ihfomnafhn  to.  enable  PPp's.  Harbormaster  fa  cdnfcrcf  them 
when  necessary  regarding  their  opplicatfon..  They  have  not  given  that  information  to  the  CJfy  for 
any  .other  reason.  By  providing  this  information  to  RPD.  - as  required  by  RPD  - they. have- not 
consented,  expiidtly  or  implicitly,  to  the  City's  passing  on  that  iriforrnaMon  to  others.  They  retain 
their  rtghf  to-  privacy  In  that  'nformbfton..  They  da  not  give  up  predpus  right  as  a condition  of 
applying  for  the  Waff  Lhf  for  a berth  at  the  /vlariha, 

3.  'There  is  no-  TusfMcdlori  far  VkHalmg  the  Righi  fa  fyfydty-My'  DkcJosmg  the  Private  H-orrte 

Addresses,  .grid  Phone  Numbers  of  yydf  L-bt  App.llc.ghis  ^eg-ause  That  Marmafipn  m. 

Unrelated  ib  RPlfs  Performance  of  Ifs  Duties..  . 

An  agency  m ust  decftne-  tb  disclose  infof-matfon  or  records  when  the  burden  .on  the  right 
to  privacy-a  utweighs  the  benefrt  to  the  public  of.  the  Information  contained  in  the  files,  Braufi  v. 
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Crty  of  Tcjff,  IS4  Cal,  App.  3d  332,  345  f1934J.  In  this  cose,  pubfic  disclosure  of  the  pn'vafe'home 
addresses  and  telephone  numbers  of  Waif  List  applicant's  wouid  violate  the  privacy  rights  of 
individuals  seeking  a berth  assignment  Jn  the  Marina,  because  there  is  no  compefting  justificaUon 
in  the  public  interest  for  such  disclosure. 

“in  determining  whether  the  public  inferest'in  nondisclas-ure  of  hcSvidudis' narpes  and 
addresses  outweighs  the  publfd  Interest  in  disclosure  of  that  informat/o'ri  courts  have  evaiucrted 
whether  disclosure  Would,  serve  the  tegislafive  purpose  of  'she.dldingj  fight  on  an  agency's 
performance  of  its  statutory  duties. Cii-y  of  Son  Jersey  Cerf.  App,  hh  at  1019.  Where 

disclosUre.of  addresses  would. not  serve  this  purpose,,  courts  have. regularly  upheld  the  derylaiaf 
the  request  for  disclosure.  See,  e,g„  Dep'f  of  Defense-,  510  U.S,  at  502  ("privacy  interest  of 
bargaining  unit  employees  fn  nondisclosure  of  their  home  addmsses  substantially  outweighs  the 
negligible  FOlA-relafed  public  interest  in  disclosure")':  Painfing  Hidusfry  of  Hawaii  v.  Dept,  of  Air 
force  (9th  Ck.  1994.)  '25'F.3d  1 479,  I486  (no  disclosure  of  names  and  addresses  on.  employee- 
payroll  because  disclosure  only,  marginally  useful  h uncovering  ■"  'What  the  government  h up 
fo"'}:  Local  1274,  (II,  Fed.  pf  Teachers  v.  Miles  (Hi  App.  1?97)  287 II  App.  3d  W7,  193  (names  and 
addresses  of  school  district  parents  had  "nothing  fo  do  wiih  the  duties  Of  any  public  seevarif"): 
Voinchev.  f.BJ,  (D.D.C.  1996)  940  F.  Supp-.  323,  330  (workings  of  agencies  not  better  understood 
by  disclosure  of  identity  of  employees  and  private  citizens  who  wrote  to  government  officials). 
Courts  hdve:Olsa  recognized  a ejistinefibn  betw.een  the  public  disclosure  of  individuals’  names  os . 
opposed  to  their  horhe  addresses  and  phone  numbers.  See,  &.g.,  Sonoma  Counfy  Employees' 
Rei  Ass'n  y.  SOperlor  Court,  196  Cal  App.  4th  986,  1006  (20  IT)  {while. retired  public  empibye.es  ^ 
names  and  pension  benefits  must  be  disclosed,  the  co<^‘s.rurmg.  ‘"will  not  result  in  the  release  of 
home  addresses,  telephone  numbers,  or  e-mu^'t  addresses  of  retirees  and  beneficiaries'^’];  Int'l 
Fed'n  of  Profl  & Techmcdl  Engineers,  Locof  :^1 , AFI-CIO  Superior  Court,  42  Cat.  4fh  3 1 9,  .339 
(2007)  (while  names  and  salaries  of  City  employees  must  be  dmlgsed,  the  "Oty  has  nof  been 
asked  to  disclose  any  coritact information  for  these  employees,  such  as  home  ad'dresses  or 
telephone  number?"}. 

Fj'ere,  the. public  ktferdst  in  protecting  indtvJdual  privacy  served  by  RPD 's  nondisclosure  of 
private  residence  and  phone  Informothn  clearly  outweighs  the  public  interest  - which,  so  far  as 
vve  can  fell,  is  nil  - served  by  MahilchFs  rec&pt  of  such  information-.  RPO  has  made  available  all 
of  the  information'  oh  the  Waif  List. applications,  Including  applicants'  narhes.  except  for  ■ 
applicants’  home  addresses  and  phone  numbers  As  in  City  of  San- -lose,  "pji  is  riot  nectary  to 
disclose  the  names,  addresses,  ohd  telephone  numbers  of  the  {appHcanfs}  for  the  public  to 
. have  access  h vital  information  about  City's  perform'anoe  of'rts  [-duty}."  74 Cal  App^  4th  of  ■ 
1012,.  Nor  b disclosure  of  applicant's*  personal,  contact  Inf orrnatlon."  necessary  toaHow  the  . 
pubffc  to  deternihe  whether  public  officials  have  properly  exercised  fhefr  duties  by  refraining 
from  the  arbitrary  exercise-  of  offfcial'power:”-  Id,  at  I-02Q,  Because  the  applicants'  home 
address  information  would  not  shed  light  on  the- agency's,  activities,  the  "rele-vcmf  public  interest, 
supp'orfing disclosure  in  this  case  k hegSgpje,  atbest,"  Dep't  of  Defense,  5lO-lJ,3-.  at 4971  see 
also  Polniinp  Indus,  of  Hawaii,  25 H3d  at  I486  (-'’employees'  privacy-interests  ore  not  outweighed 
by  the  marginal  additiorjal  usefulness  thyst  the  names  .gnd  addresses  Wo  aid  serve  In  uncovering 
\vhat  the.  government  Is  up  to’''}:  toed  1274,  111.  Fed,  of  Tedchers,2iS7-  III.  App.  3d  at  l9S  (names 
and  addresses  of  sc  hoot  c^f/ict  parents. were  not  disclosed  because,  dkeiosure  had  "'nofhhgfa 
dowsth  the  duties  of  any  public  servant");  Shpef  Metal  Workers,  13S  f.3d  at-9Q3  ("The  relbase  of 
names,  addresses-,  add  sMfar  'private' ihformatlon  reveals  liffib,.  if-  anylt)4tg,.  about  the  aperqftons 
of  the  Depdrfnienf  of  Veterans -Affaks.") 

Accordingly,  -RPD'?  reddaffoh  of  personal  addresses  and  tefephorie  numbers  is  JawfuT 
While  the  indrviduah  whose  Wait  List  oppUcdfhns  are  at  issue  here  have  asubsfaniidt  privacy  ■ 
interest  in  nondisclosure  of  .their  home  addresses  and  phone  numbers',  there  is  no  legitimate-  . 
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public  fni^r&sf  served  by  manda-ting  disclosure.  Disdgsure  ol  the  icf'onnafjon  will  pot  proiriofe 
openness  in  government  nor  will  if  shed  fight  on  RPEt's  performance  of  its  d ufies,  To  the  extent 
MaioncN  or  any  other  citizen  is  tnte/estedih  the  nuniper  and  date  of  Waif  list  appUpations  at  the 
MarinOr  and/or  1he- identity  at  the  applicants,  all  such  inforhnation  is  readily  dtscernipte  ftoniihe 
documents  RPD  has  prdyfded  to  MaioncN, 

itl  RPD's  Redactions  Do  dot  Vloiafe'  Sunshine  Ordinance  Provision's  Regarding  Contracts. 

finally.  Motoncini  cfalms  that  the  Wait.Ust  applications  are  ‘ddhfra.c.p“  and  there  tore,  he 
qrg'ues;  Section  67.24'lfejOt.ot,  the  Sunshine 'Ordinance  mandates'  that  the  home  address  and 
phone  numbers  on  the  applications  be  diseased.  This  argument  appears  to  be  based  on  a 
■ misunderstanding  of  the  nature  of  the  appUcation  forms  and  a nddeading  .of  Seedtah  67.2'4{'e]  flj, 

As  an  initial  matter,  the  Waif  List  appiieaflon  forms  that  RfO  provided  MaioncN  are  not 
"contracts..'^  A cohfracf  is  'hdjh  agreement  between  hyp  or  more  'parties  creating  obtigations 
that  are  enforceable  or  otherwise  reco.gnizobfe  at  lawA  Blac.hs  Law  Dictionary.  fP'th  ed,  2009). . 
These  records  are  app0.ca1i.ons  that  persons  who  wish  to  be  placed  on  the  Manna  Walt  List  must 
fii  ouijn  Order  to  be  eligible  for  a berth  it  one  becomes  avaiipbie.  When  a berth  assignment 
becomes  avqMable.  RtpD  then  mokes  an  offerto  the  persan  With  the  most  seNarlfy  on  the  Waft 
List,  and  that  person  has  15  days  to  either  accept  or  decline  the  o ffer.  [Marina  Rules,  Section 
f ] j . Because  the  dppTicatton  forms  do  not  create  any'  enforceable  obligations  on  the  part  of  ■ 
either  RPD  6t  the  appScani,  they  are  not  contracts,  ■ ' . 

Even  if  these  application  farms  could  somehow  be  construedas  '^contracts."  nothing  in 
Seefton  67.24(e) '[}}.  of  Sunshine  Ordinance  compels  'the  City  to  disclose  private  residence  or 
phone  infomnatfon  that  may  be  listed  in  a contract. ' That  section  simply  states  that  contracts 
and  bld'dlng-reldted  documents  and  cOmmuhications '‘'shall  be  open  to  inspecfloh  immedhfely 
after  a confraef.  has  been  awarded.  “ This  section  ensures  that  clftzens  haVe  access  to  refevanf 
ipformatJonabaijithe  City  combacfjng  process,  such  as  the  identify  of  confroctors  and  bidders, 
the  doiiaf  dniouhi  of  the  'contract  the  scope,  of  work  or  services  to  be  provided  under  the 
contract,  etc.  PPD  has  made  publicly.  a.vaHoble  all  of  this  informafldn  on  'the  Waif  List 
application  farm  --  the  names  of  the  appfican'P,  the  dote'  of  the  appiication,  the  size  of  the  .berth 
they  are  seeking,  and  so ' forth, 

Of  course,  in  'the  case  of  standard  City  contracts  for  goads  and. services,  .it  Is  unJikety  that 
a contractof  would  ifsf  his/her  home;  address  or  home,  phone,  rather  than  a business  address  Or 
phone,-  in  a contract  But'  cftizens  applying  for  berthing  assignments  in  the.  M-arha  seek  to  'u$e  ■ 
the  berths  for  personal  reafeatJondi  use,  not  as  pari  of  d commercial  enterprise.  .Indeed', 
commercial  activity  Is  generally  proMbited  in  the  Marfnp,  and  the  Marina  kuies  expiidfly  state 
that  name  of  onty  one  natorai  person  may  appear  on  the  appllcafipn,  Corporafhns,  ■ ■ 
partnerships'  or  business  names  wjli  not  be  accepted^  (-Marino  Rules,  Section  1 1 (B/J.  As  a resi/if, 
applicants  most  often  supply  RPD  wtfh  fbeif  home  addresses  arid  home  phone  numbers-  as  the 
point  of  contaert  'because  they  do  not  have  cOrnmefciat  adekesses  or  phone  numbers  that 
perfaln  fo'rbntai  of.  the  berths  By- doing. so,  these  citizens  da  rtof  warve  their  privacy  rights  In  the 
confidehfkjlify  of  their  home  addresses. 

in  ighf  of  the  -eidendve  case  law  recognizing  indWf-duals''  'substantial  privacy  interest  in 
their  home  addresses  and  phone  numbers,  the  absence  of  a edrnpelli'ng  reason  to  Justify 
dfs-ciosure  of  this  private  'ihformafrbn  on  the  ¥/ait  Us-t  appH'CQtioh  forms,  and"  the  absence  of  any- 
afUrmatlye  waiveraf. their  .privacy  'fights  an  the  part  'of  the  Walt  List  applicants,  RBD  tawMy 
redacted,  the.  pefsomri. contact  information  on  the  appiieaflon  forms.  Accordingly.  RPD' 
'respecifully  requeds  that  the  Task  'Rorcs'dtsrrtlss  C.(^pLaint  if  .liOPB, 
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City  and  County  of  San  Francisco 


ORDER  OF  DETERMINATION 
June  12,  2013 


Sunshine  Ordinance  Task  Force 


DATE  THE  DECISION  ISSUED 
May  1,2013 

DOMINIC  MAIONCHI  V.  RECREATION  AND  PARKS  DEPARTMENT  (CASE  NO.  12058) 

FACTS  OF  THE  CASE 

Complainant  Dominic  Maionchi  ("Complainant”)  alleges  that  the  Recreation  and'  Parks 
Department  ("the  Department")  failed  to  timely  respond  to  his  November  22,  2012  records 
request,  and  that  they  also  failed  to  provide  unredacted  copies  of  the  records  requested. 

COMPLAINT  FILED 

On  December  12,  2012,  Complainant  filed  this  complaint  against  the  Deportment,  alleging 
violations  of  Sections  67.21  (b),  67.24(e)(1),  and  67.24(i)  of  the  Ordinance. 

HEARING  ON  THE  COMPLAINT 

On  May  1, 2013,  Complainant,  Dominic  Maionchi  appeared  before  the  Task  Force  and 
presented  his  claim.  Respondent,  Olive  Gong,  Custodian  of  Records,  Recreation  and  Park 
Department  presented  Recreation  and  Park  Department’s  defense, 

The  issue  in  the  case  is  whether  Recreation  and  Park  Department  violated  Sections  67.21 
and  67.24  of  the  Ordinance  and/or  Sections  6253  of  the  California  Public  Records  Act. 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAVV 

Based  on  the  testimony  and  evidence  presented  the  Task  Force  finds  that  the  testimony  of 
Complainant,  Dominic  Maionchi  to  be  persuasive  and  finds  that  Section  67.26  of  the 
Sunshine  Ordinance  to  be  applicable  in  this  case,  The  Task  Force  does  not  find  the 
testimony  provided  by  Respondent,  Olive  Gong  persuasive  with  regard  to  alleged  violation 
of  Section  67.26. 

DECISION  AND  ORDER  OF  DETERMINATION 

The  Task  Force  finds  that  Recreation  and  Park  Department  violated  Section  67.26  of  the 
Sunshine  Ordinance  for  illegal  redaction  of  personal  information  contained  in  public 
records.  The  agency  shall  release  the  unredacted  records  requested  within  5 business  days 
of  the  issuance  of  this  Order  and  appear  before  the  Compliance  and  Amendments 
Committee  on  July  16,  2013. 


City  Hall  • I Dr.  Carlton  B.  Goodlett  Place  • Room  244  * San  Francisco,  CA  94102-4689 
(415)  554-7724  • Fax  (415)  554-7854  * TDD7TTY  No.  (415)  554-5227 
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Qty  and  County  of  San  Franoisco 


Sunshine  Ordinance  Task  Force 


This  Order  of  Determination  was  adopted  by  the  Sunshine  Ordinance  Task  Force  on  May  1, 
2013,  by  the  following  vote:  (Knee  / Hyland) 

. Ayes:  Knee,  Pilpei,  Sims,  Hyland,  Oka,  Fischer,  Grant 
Noes:  David 
Absent:  Washburn 


Kitt  Grant,  Ghair 

Sunshine  Ordinance  Task  Force 


c:  Jerry  Threet,  Deputy  City  Attorney  . 

Dominic  Maionchi,  Complaint , 

Olive  Gong,  Recreation  and  Park  Department,  Respondent 


City  Flail  * 1 Dr.  Carlton  B,  Goodlett  Place  • Room  244  • San  Francisco,  CA  94102-4689 
(415)  554-7724  ‘ Fax  (415)  554-7854  * TDD/TTY  No.  (415)  554-5227  - 
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City  and  County  of  San  Francisco 

Dennis  J,  Herrera 
City  Attorney 


MEMORANDUM 


Office  of  the  City  Ahorney 

Jerry  Threet 

Deputy  City  Attorney 

Direct  Dial;  (415)554-3914 
Email:  jerry,  three  t@sfgov.org 


TO;  Sunshine  Ordinance  Task  Force 

FROM:  Jeny  Threet 

Deputy  City  Attorney 

DATE:  April  26,  2013 

RE: Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 

BACKGROUND 

Complainant  Dominic  Maionchi  ("Complainant")  alleges  that  the  Recreation  and  Parks 
Department  ("the  Department")  failed  to  timely  respond  to  his  November  22,  2013  records 
request,  and  that  they  also  failed  to  provide  unredacted  copies  of  the  records  requested. 

COMPLAINT 

On  December  12,  2012,  Complainant  filed  this  complaint  against  the  Department, 
alleging  violations  of  Sections  67.21(b),  67.24(e)(1),  and  67.24(i)  of  the  Ordinance. 

jrURISDICTION 

The  Recreation  and  Parks  Department  is  a charter  department  under  the  Ordinance.  The 
Task  Force  therefore  generally  has  jurisdiction  to  hear  a complaint  against  the  Department. 


APPLICABLE  STATUTORY  SECTION(S): 

Section  67  of  the  San  Francisco  Administrative  Code: 

o Section  67.21  governs  responses  to  a public  records  request. 

0 Section  67.24  governs  public  information  that  must  be  disclosed  under  the 
Ordinance,  notwithstanding  exceptions  under  the  Public  Records  Act. 

Section  6250  et  seq.  of  the  Cal.  Gov't  Code 

o Section  6253  governs  the  release  of  public  records  and  the  timing  of  responses, 

APPLICABLE  CASE  LAW: 

None. 

ISSUES  TO  BE  DETERIVnNED 

Uncontested/Contested  Facts:  Complainant  alleges  as  follows; 

November  22nd  I requested  copies  of  the  contracts  for  all  people  on  the  90 
foot  wait  hst  at  the  SF  Marina.  Members  of  the  public  fill  out  an 
application  that  requires  a fee.  These  applications  are  contracts  between 
tire  applicant  and  the  City  and  County  of  San  Francisco  to  provide  a berth 
when  one  should  become  available.  On  August  5,  2009, 1 made  a similar 
request  for  copies  of  un-redacted  berthing  contracts  between  the  agency 
and  slip  holders  and  was  denied.  I filed  a complaint  and  on  July  28,  2009 
received  a finding  in  my  favor.  (DOMINIC  MLAIONCHI  v. 


FoxPuza  • 1 390  Market  Street,  7™  Floor  • San  Francisco,  California  94102-5408 
Reception:  (415)554-3800  • Facsimile:  (415)437-4644 
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City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


MEMORANDUM 


TO:  Sunshine  Ordinance  Task  Force 

DATE;  April  26,  2013 

PAGE;  2 

RE: Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 


RECREATION  AND  PARJ<T  DEPARTMENT  (09032))  The  Task  Force 
found  that  the  agency  violated  Section  67.24  for  withiiolding  information. 

On  December  1 1th,  after  19  days,'!  received  notice  that  they  would  not  be 
providing  the  unredacted  documents.  San  Francisco  Park  and  Recreation 
has  again  violated  section  67.21,  specifically:  1.  Section  67.21b  by  not 
complying  in  10  days  with  the  request,  and  2.  Section  67.24el  3.  Section 
67.24i  T ask  that  the  documents  be  provided  immediately.  I will  waive  the 
hearing  if  the  documents  are  provided  before  the  hearing  takes  place. 

In  a letter  dated  December  1 9,  201 1 , Olive  Gong  responded  on  behalf  of  the  Department 
to' complaint.  Gong  first  alleges  that  the  records  request  was  received  by  email  after  5 p.m.  on 
Thursday,  November  22,  2012,  which  was  a holiday  and  thus  the  Department  was  not  open  for 
business.  Ms  Gong  thus  alleges  that  the  Department  actually  received  the  request  on  Monday, 
November  26,  2012.  She  thus  concludes  that  the  Department’s  email  response  on  December  2, 
2012,  7 days  later,  was  within  the  10  day  response  time  required  by  the  Ordinance.  Ms.  Gong 
further  alleges  that  the  response  included  electronic  copies  of  the  five  application  forms  for  90 
foot  berths  that  were  responsive  and  in  the  Department’s  custody. 

Ms.  Gong  further  alleges  that  the  Department  redacted  personal  address  and  telephone 
information  from  the  forms  provided,  but  did  not  redact  the  names  of  the  individuals  or  any 
business  contact  information  that  they  may  have  provided.  She  further  alleges  that  the  redaction 
was  done  to  protect  the  individual  right  of  privacy  of  these  applicants.  Ms.  Gong  does  not 
provide  a copy  of  the  email  ti'ansmittal  of  these  redacted  documents,  so  it  is  unclear  whether  that 
email  response  explained  the  redaction  or  provided  any  justification  for  it  to  Complainant. 

Ms.  Gong  further  alleges  that,  upon  receipt  of  the  email  and  redacted  documents. 
Complainant  objected  to  the  redactions  the  Department  had  performed  on  the  documents.  She 
further  states  that  on  December  1 1,  2012,  the  Department  sent  a writing  to  Complainant 
“explaining  again  why  [the  Department]  was  redacting  home  address  and  phone  numbers  from 
the  application  foims  and  providing  legal  citations  for  tliose  redactions.” 

Ms.  Gong’s  response  to  the  Complaint  then  contains  an  extensive  legal  analysis  of  why 
the  Department  was  justified  in  redacting  the  private  contact  information  from  the  berth 
applications,  which  I will  not  repeat  here. 

QUESTIONS  THAT  MIGHT  ASSIST  IN  DETERMINING  FACTS; 

« • What  exactly  was  the  Department’s  written  response  on  December  2,  2012? 
e Did  the  Department’s  December  2,  2012  response  include  a written  justification  for  the 
redaction  of  the  documents  provided  and  cite  to  the  exemptions  on  which  it  relied  for  such 
redaction? 

LEGAL  ISSUES/LEGAE  DETERAHNATIONS: 

e Did  the  Department  timely  respond  to  the  records  request  under  Section  67.21(b)? 

9 Were  the  records  at  issue  covered  by  Section  67.24(e)(1)  of  the  Ordinance? 

9 Did  the  Department  respond  in  the  manner  required  by  Section  67.24  or  the  Ordinance? 
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City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


MEMORANDUM 


TO:  Sanshine  Ordinance  Task  Force 

DATE:  April  26,  2013 

PAGE:  3 

RE: Cornplalnt  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 


CONCLUSION 

THE  TASK  FORCE  FINDS  THE  FOLLOWING  FACTS  TO  BE  TRUE: 


THE  TASK  FORCE  FINDS  THE  ALLEGED  VIOLATIONS  TO  BE  TRUE  OR  NOT  TRUE. 


n:\oodenf\as20 12\960024  l\00843350.doc 
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City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


MEMORANDUM 

TO:  Sunshine  Ordinance  Task  Force 

DATE;  April  26,  2013 

PAGE:  4 

RE: Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 


SEC.  67.1  FINDINGS  AND  PURPOSE  . 

The  Board  of  Supervisors  and  the  People  of  the  City  and  County  of  San  Francisco  fmd  and 
declare: 

(a)  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public., 

(b)  Elected  officials,  commissions,  boards,  councils  and  other  agencies  of  the  City  and  County 
exist  to  conduct  the  people’s  business.  The  people  do  not  cede  to  these  entities  the  right  to  decide 
what  the  people  should  know  about  the  operations  of  local  government. 

(c)  Although  Califoimia  has  a long  tradition  of  laws  designed  to  protect  the  public's  access  to  the 
workings  of  government,  every  generation  of  governmental  leaders  includes  officials  who  feel 
more  comfortable  conducting  public  business  away  from  the  scrutiny  of  those  who  elect  and 
employ  them.  New  approaches  to  government  constantly  offer  public  officials  additional  ways  to 
hide  the  maldng  of  public  policy  from  the  public.  As  government  evolves,  so  must-the  laws 
designed  to  ensure  that  the  process  remains  visible. 

(d)  The  right  of  the  people  to  Icnow  what  their  government  and  those  acting  on  behalf  of  their 
government  are  doing  is  fundamental  to  democracy,  and  with  very  few  exceptions,  that  right 
supersedes  any  other  policy  interest  government  officials  may  use  to  prevent  public  access  to 
information.  Only  in  rare  and  unusual  circumstances  does  the  public  benefit  from  allowing  the 
business  of  government  to  be  conducted  in  secret,  and  those  circumstances  should  be  carefully 
and  narrowly  defined  to  prevent  public  officials  from  abusing  then  authority. 

(e)  Public  officials  who  attempt  to  conduct  the  public’s  business  in  secret  should  be  held 
accountable  for  then  actions.  Only  a strong  Open  Government  and  Sunshine  Ordinance,  enforced 
by  a strong  Sunshine  Ordinance  Task  Force,  can  protect  the  public's  interest  in  open  government. 

(f)  The  people  of  San  Francisco  enact  these  amendments  to  assure  that  the  people  of  the  City 
remain  in  control  of  the  government  they  have  created. 

(g)  Private  entities  and  individuals  and  employees  and  officials  of  the  City  and  County  of  San 
Francisco  have  rights  to  privacy  that  must  be  respected.  However,  when  a person  or  entity  is 
before  a policy  body  or  passive  meeting  body,  that  person,  and  the  public,  has  the  right  to  an 
open  and  public  process, 

SEC.  67.21.  PROCESS  FOR  GAINING  ACCESS  TO  PUBLIC  RECORDS; 
ADMINISTRATIVE  APPEALS. 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein, 
(hereinafter  referred  to  as  a custodian  of  a public  record)  shall,  at  normal  times  and  during 
normal  and  reasonable  hours  of  operation,  without  umieasonable  delay,  and  without  requiring  an 
appointment,  permit  the  public  record,  or  any  segregable  portion  of  a record,  to  be  inspected  and 
examined  by  any  person  and  shall  furnish  one  copy  thereof  upon  payment  of  a reasonable 
copying  charge,  not  to  exceed  the  lesser  of  the  actual  cost  or  ten  cents  per  page. 

(b)  A custodian  of  a public  record  shall,  as  soon  as  possible  and  within  ten  days  following 
receipt  of  a request  for  inspection  or  copy  of  a public  record,  comply  with  such  request.  Such 
request  may  be  delivered  to  the  office  of  the  custodian  by  the  requester  orally  or  in  writing  by 
fax,  postal  delivery,  or  e-mail,  If  the  custodian  believes  the  record  or  information  requested  is  not 
a public  record  or  is  exempt,  the  custodian  shall  justify  withLolding  any  record  by  demonstrating, 
in  writing  as  soon  as  possible  and  within  ten  days  following  receipt  of  a request,  that  the  record 
in  question  is  exempt  under  express  provisions  of  this  ordinance. 
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City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


MEMORANDUM 


TO:  Sunshine  Ordinance  Task  Force 

DATE:  April  26,  2013 

PAGE:  5 

RE: Complaint  12058  -Maionchi  v.  SF  Department  of  Recreation  and  Parks 


(k)  Release  of  documentary  public  infonnation,  whether  for  inspection  of  the  ori^nal  or  by 
providing  a copy,  shall  be  governed  by  the  California  Public  Records  Act  (Government  Code 
Section  6250  et  seq.)  in  particulars  not  addressed  by  this  ordinance  and  in  accordance  with  the 
enhanced  disclosure  requirements. provided  in  this  ordinance, 

SEC.  67.24.  PUBLIC  INFORMATION  TEbkT  MUST  BE  DISCLOSED. 

Notwithstanding  a department’s  legal  discretion  to  withhold  certain  information  under  the 
California  Public  Records  Act,  the  following  policies  shall  govern  specific  types  of  documents 
and  information  and  shall  provide  enhanced  rights  of  public  access  to  infoimation  and  records: 

(e)  Contracts,  Bids  and  Proposals 

(l)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of 
communications  between  the  department  and  persons  or  fiims  seeking  contracts  shall  be  open  to 
inspection  immediately  after  a contract  has  been  awarded.  Nothing  in  this  provision  requhes  the 
disclosure  of  a private  person’s  or  organization’s  net  worth  or  other  proprietary  financial  data 
submitted  for  qualification  for  a contract  or  other  benefit  until  and  unless  that  person  or 
organization  is  awarded  the  contract  or  benefit.  All  bidders  and  contractors  shall  be  advised  that 
information  provided  which  is  covered  by  this  subdivision  will  be  made  available  to  the  public 
upon  request.  Immediately  after  any  review  or  evaluation  or  rating  of  responses  to  a Request  for 
Proposal  ("RFP")  has  been  completed,  evaluation  forms  and  score  sheets  and  any  other 
documents  used  by  persons  in  the  RFP  evaluation  or  contractor  selection  process  shall  be 
available  for  public  inspection.  The  names  of  scorers,  graders  or  evaluators,  along  with  their 
individual  ratings,  comments,  and  score  sheets  or  comments  on  related  documents,  shall  be  made 
immediately  available  after  the  review  or  evaluation  of  a RFP  has  been  completed. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for 
withholding  for  any  document  or  infonnation  based  on  a finding  or  showing  that  the  public 
interest  in  withholding  the  information  outweighs  the  public  interest  in  disclosure.  All 
withholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  this 
ordinance  providing  for  withholding  of  the  specific  type  of  infonnation  in  question  or  on  an 
express  and  specific  exemption  provided  by  California  Public  Records  Acfthat  is  not  forbidden 
by  this  ordinance. 


CALIFORNIA  PUBLIC  RECORDS  ACT 

6254.  EXEMPTION  OF  PARTICULAR  RECORDS 

Except  as  provided  in  Sections  6254.7  and  6254.13,  nothing  in  this  chapter  shall  be  construed  to 
require  disclosure  of  records  that  are  any  of  the  following: 

[...] 

(c)  Personnel,  medical,  or  similar  files,  the  disclosure  of  which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

[.,.] 

(k)  Records,  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  to  federal  or  state  law, 
including,  but  not  limited  to,  provisions  of  the  Evidence  Code  relating  to  privilege. 


n:\codenf\as2012\9600241\00843350.doc 
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City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


MEMORANDUM 


TO;  Simshine  Ordinance  Task  Force 

DATE:  April  26,  2013 

PAGE:  6 

RE: Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks 


CALIFORNIA  CONSTITUTION,  ART.  I,  § 3 (PROPOSITION  59)  A.  ARTICLE  1 
SEC.  3,  (a)  The  people  have  the  right  to  instruct  their  representatives,  petition  government  for 
redress  of  gidevances,  and  assemble  freely  to  consult  for  the  common  good. 

(b)  (1)  The  people  have  the  right  of  access  to  infoimation  concerning  the  conduct  of  the  people’s 
business,  and,  therefore,  the  meetings  of  public  bodies  and  the  writings  of  public  officials  and 
agencies  shall  be  open  to  public  scrutiny. 

(2)  A statute,  court  rule,  or  other  authority,  including  those  in  effect  on  the  effective  date  of  this 
subdivision,  shall  be  broadly  construed  if  it  furthers  the  people’s  right  of  access,  and  naiTOwly 
construed  if  it  limits  the  right  of  access.  A statute,  court  rule,  or  other  authority  adopted  after  the 
effective  date  of  this  subdivision  that  limits  the  right  of  access  shall  be  adopted  with  findings 
demonstrating  the  interest  protected  by  the  limitation  and  the  need  for  protecting  that  interest, 

(3)  Nothing  in  this  subdivision  supersedes  or  modifies  the  right  of  privacy  guaranteed  by  Section 
1 or  affects  the  construction  of  any  statute,  court  rule,  or  other  authority  to  the  extent  that  it 
protects  that  right  to  privacy,  including  any  statutory  procedures  governing  discovery  or 
disclosure  of  information  concerning  the  official  performance  or  professional  qualifications  of  a 
peace  officer. 

(4)  Nothing  in  this  subdivision  supersedes  or  modifies  any  provision  of  this  Constitution, 
incliiding  the  guarantees  that  a person  may  not  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  or  denied  equal  protection  of  the  laws,  as  provided  in  Section  7. 

(5)  This  subdivision  does  not  repeal  or  nullify,  expressly  or  by  implication,  any  constitutional  or 
statutory  exception  to  the  right  of  access  to  public  records  or  meetings  of  public  bodies  that  is  in 
effect  on  the  effective  date  of  this  subdivision,  including,  but  not  limited  to,  any  statute 
protecting  the  confidentiality  of  law  enforcement  and  prosecution  records. 

(6)  Nothing  in  this  subdivision  repeals,  nullifies,  supersedes,  or  modifies  protections  for  the 
confidentiality  of  proceedings  and  records  of  the  Legislature,  the  Members  of  the  Legislature, 
and  its  employees,  committees,  and  caucuses  provided  by  Section  7 of  Article  TV,  state  law,  or 
legislative  rules  adopted  in  fuitherance  of  those  provisions;  nor  does  it  affect  the  scope  of 
permitted  discovery  in  judicial  or  administrative  proceedings  regarding  deliberations  of  the 
Legislature,  the  Members  of  the  Legislature,  and  its  employees,  committees,  and  caucuses. 
(Added  Nov.  5,  1974.  Amended  by  Stats,  2004,  Res.  c.  1 (S.C.A.l)  (Prop.  59,  approved  Nov,  2, 
2004,  eff.Nov.3,2004).) 
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Ausberry,  Andrea 


From:  Gong,  Olive 

Sent:  Thursday,  June  13,  2013  2:49  PM 

To:  Threat,  Jerry 

Cc:  dm567@pacbell.net;  SOTF;  kitt  grant 

Subject:  RE;  Response  to  Order  of  Determination  - 12058 


Hi  Mr.  Threet, 

Yes,  your  statement  in  the  below  email  is  correct. 

Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate  Park  1 SOlStanyan  Street  | San  Francisco,  CA  | 94117 

(415)  831.2708  | olive.gong@sfgov.org 

Visit  us  at  sfrecpark.org 
Like  us  on  Facebook 
Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 

Reduce,  Reuse,  Recycle 

From:  Jerry.Threet@sfgov.org  [mailto:Jerry.Threet@sfgov.org] 

Sent;  Thursday,  June  13,  2013  2:46  PM 
To:  Gong,  Olive 

Cc:  dm567@pacbell.net;  SOTF;  kitt  grant 

Subject:  RE:  Response  to  Order  of  Determination  - 12058 

Ms.  Gong  - 

In  other  words,  the  department  will  not  comply  with  the  OD,  and  relies  on  the  reasoning  in  its  original  response  to  the 
complaint. 

Is  that  correct? 


Jerry  Threet,  Deputy  City  Attorney 

Neighborhood  and  Resident  Safety  Division 

Counsel  to  Sunshine  Task  Force 

Office  of  City  Attorney  Dennis  J.  Herrera 

1 390  Market  Street.  6th  Floor 

San  Francisco,  CA  94102 

Direct:  (415)  554-3914 

Fax:  (415)  437-4644 

ierrv.threet@sfqov.org 
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The  information  contained  in  this  electronic  message  may  be  confidential  and  may  be  subject  to  the  attorney-client 
privilege  and/or  the  attorney  work  product  doctrine.  It  is  intended 'only  for  the  use  of  the  individual  or  entity  to  whom  it  is 
addressed.  If  you  are  not  the  intended  recipient,  you  are  hereby  notified  that  any  use,  dissemination  or  copying  of  this 
communication  is  strictly  prohibited.  If  you  have  received  this  electronic  message  in  error,  please  notify  me  by  telephone 
at  (415)  554-3914,  and  delete  the  original  message  from  your  email  system.  Thank  you. 


From;  "Gong,  Olive”  <olive.qonq@sfoov.orq> 

Tot  "Threet.  Jerry”  <ierrv.lhreet(S)sfqov.orq>. 

Co:  ”dmS67@pacbell.net"  <dm567@Dacbell.net>.  SOTF  <sotf@sfqov.orq>.  kitt  grant  <sunshinechairqrant@qmail.com> 

Dale:  06/13/2013  02:39  PM 

Subject;  RE:  Response  to  Order  of  Determination  - 12058 


Hi  Mr.  Threet, 

Yes,  I am  confirming  that  we  have  just  re-sent  the  same  letter.  The  Department  has  not  changed  its  stance  in  regards  to  the 
complaint. 


Sincerely, 
Olive  Gong 


■ Reduce,  Reuse,  Recycle 

From:  Jerrv.Threetcasfqov.orq  [mailto:Jerrv.Threet@sfqov,orq1 
Sent:  Thursday,  June  13,  2013  2:33  PM 
To:  Gong,  Olive 

Cc:  dm567(q)Dacfaell.net:  SOTF;  kitt  grant 

Subject:  Re:  Response  to  Order  of  Determination  - 12058 

Ms.  Gong  - 

! am  confused  by  the  Department's  response  to  the  OD.  You  have  simply  sent  the  response  previously  provided  by  the 
department  to  the  complaint. 

Can  yoTJ  please  clarify  the  intent  of  this  response? 


Jerry  Threet,  Deputy  City  Attorney 
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Neighborhood  and  Resident  Safety  Division 

Counsel  to  Sunshine  Task  Force 

Office  of  City  Attorney  Dennis  J.  Herrera 

1390  Market  Street,  6th  Floor 

San  Francisco,  CA  94102 

Direct:  (415)  554-3914 

Fax:  (415)  437-4644 

ierrv.threet@sfqov.org 


The  information  contained  in  this  electronic  message  may  be  confidential  and  may  be  subject  to  the  attorney-client 
privilege  and/or  the  attorney  work  product  doctrine.  It  is  intended  only  for  the  use  of  the  individual  or  entity  to  whom  it  is 
addressed.  If  you  are  not  the  intended  recipient,  you  are  hereby  notified  that  any  use,  dissemination  or  copying  of  this 
communication  is  strictly  prohibited.  If  you  have  received  this  electronic  message  in  error,  please  notify  me  by  telephone 
at  (415)  554-3914,  and  delete  the  original  message  from  your  email  system.  Thank  you. 


From;  “Gong,  Olive"  <olive.Qona(5)sfaov.ora> 

To;  SOTF  <so(f@sfQov.ora>. 

Cc:  "Threet,  Jerry"  <ierrv.lhreet(5)sfQOV.orQ>.  kitt  grant  <sunshinechairQrant@Qmail.com>.  "dm567f5)Dacbell.net'‘  <dm567(5)DacbeH. net> 

Date:  06/13/2013  01:44  PM 

Subject;  Response  to  Order  of  Determination  - 12058 


Dear  SOTR 

Please  find  attached  the  department's  response  to  the  Order  of  Determination. 
Best  regards, 

Olive  Gong 


Reduce,  Reuse,  Recycle 
From:  SOTF 

Sent:  Wednesday,  June  12,  2013  4:09  PM 

To:  Gong,  Olive;  dm567@Dacbell.net 

Cc:  Threet,  Jerry;  kitt  grant 

Subject:  SOTF  - Order  of  Determination  - 12058 
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Good  Afternoon, 


Attached  is  the  Order  of  Determination  from  the  Sunshine  Ordinance  Task  Force,  regarding  the  above  titled 
complaint. 

Kind  regards. 


Andrea  S.  Ausberry 
Administrator 

Sunshine  Ordinance  Task  Force 
Office  415-554,7724  I Fax  4i5-554'5i63 


City  Flail,  1 Dr.  Carlton  B.  Goodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  Us!  I Twitter 


Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  ciickingHURU 

[attachment  "Exhibit  A.pdf  deleted  by  Jerry  Threet/CTYATT]  [attachment  "Response  to  Complaint  12058  - Dominic  Maionchi  v Rec 
and  Park  Dept.pdf"  deleted  by  Jerry  Threet/CTY ATT] 
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Ausberry,  Andrea 


From: 

Sent; 

To: 

Cc: 

Subject: 


dm567@pacbell.net 
Tuesday,  June  04,  2013  4.07  PM 
Gong,  Olive 
SOTF 

Re:  Response  to  your  sunshine  request 


Dear  Olive, 

Are  the  powers  that  be  aware  that  the  Sunshine  Task  Force  Ruled  that  the  documents  should  not  be  redacted  in 
their  ruling? 

Is  your  department  refusing  to  abide  by  then-  ruling? 


Regards, 


dominie  maionchi 


This  message  contains  confidential  information  and  is  intended  only  for  the  individual  named. 
If  you  are  not  the  named  addresses  yo'u  should  not  disseminate,  distribute  or  copy  this  e-mail. 
Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e-mail  by  mistake  and 
delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be  guaranteed  to  be  secure  or 
error-free  as  information  could  be  intercepted,  corrupted,  lost,  destroyed,  arrive  late  or 
incomplete,  or  contain  viruses . The  sender  therefore  does  not  accept  liability  for  any  errors 
or  omissions  in  the  contents  of  this  message,  which  arise  as  a result  of  e-mail  transmission. 
If  verification  is  required  please  request  a hard-copy  version.  This  message  is  sent  from  a 
computer  that  is  not  secure  and  the  authenticity  of  the  sender  may  be  in  question. 


On  Jun  4,  2013,  at  4:01  PM,  "Gong,  Olive"  <olive.gong@sfgov.org>  wrote: 

Hi  Dominic, 

We  have  received  the  documents  requested  in  your  request  dated  5-31-2013,  received  Monday,  6-3-2013  (and  copied 
below)  and  will  send  them  to  you  as  soon  as  they  have  been  reviewed  and  by  the  deadline  of  6-13-2013,  though  I expect 
to  have  them  ready  by  tomorrow. 

In  your  new  request,  dated  6-4-2013,  you  asked  to  see  original  documents,  however,  as  mentioned  previously,  we  do 
not  release  waiting  information  without  redacting  personal  information  first. 

Let  me  know  if  you  have  any  further  questions, 

Olive 
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Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate. Park  | 501  Stanyan  Street  | San  FranciscO;  CA  | 94117 

(415)  831,2708  | olive. gong@sfgov.org 

Visit  us  at  sfrecpark.org 
Like  us  on  Facebook 
Follow  us  on  Twitter 
'Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 

Reduce,  Reuse,  Recycle 

Please  consider  the  environment  before  printing  this  e-mail 


From:  dm567@Dacbell.net  rmailto:dm567@Dacbell.netl 

Sent:  Friday,  May  31,  2013  8:41  PM 

To:  Gong,  Olive 

Subject:  Re:  sunshine  request 

Dear  Olive, 

This  email  is  meant  for  you. 

This  is  a NEW  Sunshine  request  in  addition  to  my  sunshine  request  on  May  29th. 

Please  send  me  the  wait  list  applications  (contracts)  for  the  90  foot  wait  list  as  they  are  in  the  records  as  of 
today.  There  may  have  been  changes  to  them  since  the  last  time  I received  them?  Please  don't  tell  me  that  there 
have  been  no  changes.  I would  like  to  see  copies  of  them  as  they  sit  in  the  files  today, 

Dom 


dominie  maionchi 
dm567@pacben.net 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If  you  are  not  the  named  addressee  you  should  not  disseminate,  distribute' or  copy 
this  e-mail,  Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e- 
mail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guaranteed  to  be  secure  or  error-free  as  information  could  be  intercepted,  corrupted, 
lost,  destroyed,  arrive  late  or  incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this  message,  which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the 
authenticity  of  the  sender  may  be  in  question. 


2 


128 


Ausberry,  Andrea 


From:  dm567@pacbell.net 

Sent-  Tuesday,  June  04,  2013  8;26  AM 

To:  SOTF 

Subject;  Re;  Sunshine  Complaint  Received:  Case  No,  12058  Dominic  Maionchi  v Recreation  and  Park 


Re;  Sunshine  Complaint  Received;  Case  No.  12058  Dominic  Maionchi  v Recreation  and  Park 
Andrea, 

Rec  and  Park  is  refusing  to  provide  the  documents.  They  tell  me  I already  received  them.  How  do  I get  this  case  assigned  to  a committee 
of  the  task  force  for  enforcement  follow  up? 

I am  now  officially  filing  a second  complaint  with  the  task  force  for  the  same  documents.  Put  me  on  the  docket. 

Dom 


dominie  maionchi 
dm567@Dacbell.net 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual  named. 
If  you  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy  this  e-mail. 
Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e-mail  by  mistake  and 
delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be  guaranteed  to  be  secure  or 
error-free  as  information  could  be  intercepted,  corrupted,  lost,  destroyed,  arrive  late  or 
incomplete,  or  contain  viruses.  The  sender  therefore  does  not  accept  liability  for  any  errors 
or  omissions  in  the  contents  of  this  message,  which  arise  as  a result  of  e-mail  transmission. 
If  verification  is  required  please  request  a hard-copy  version.  This  message  is  sent  from  a 
computer  that  is  not  secure  and  the  authenticity  of  the  sender  may  be  in  question. 
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Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate.Park  | 501  Stanyan  Street  | San  Francisco,  CA  | 94117 

(415)  831.2708  | olive. gongcasfgov.org 

Visit  us  at  sfrecpark.org 
Like  us  on  Facebook 
Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 

Reduce,  Reuse,  Recycle 

Please  consider  the  environment  before  printing  this  e-mail 


From;  dm567@Dacbell.net  rmailto:dm567@pacbeil.net1 

Sent;  Friday,  May  31,  2013  8:41  PM 

To:  Gong,  Olive 

Subject:  Re:  sunshine  request 

Dear  Olive, 

This  email  is  meant  for  you. 

This  is  a NEW  Simshine  request  in  addition  to  my  sunshine  request  on  May  29th. 

Please  send  me  the  wait  list  applications  (contracts)  for  the  90  foot  wait  list  as  they  are  in  the  records  as  of 
today.  There  may  have  been  changes  to  them  since  the  last  time  I received  them?  Please  don't  tell  me  that  there 
have  been  no  changes.  I would  like  to  see  copies  of  them  as  they  sit  in  the  files  today. 

Dom 


dominie  maionchi 
dm567@pacbel].net 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If  you  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail . Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e- 
mail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guaranteed  to  be  secure  or  error-free  as  information  could  be  intercepted,  corrupted, 
lost,  destroyed,  arrive  late  or  incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this  message,  which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  tbe 
authenticity  of  the  sender  may  be  in  question. 
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The  information  contained  in  this  electronic  message  may  be  confidential  and  may  be  subject  to  the  attorney-client 
privilege  and/or  the  attorney  work  product  doctrihe.  It  is  intended  only  for  the  use  of  the  individual  or  entity  to  whom  it  is 
addressed.  If  you  are  not  the  intended  recipient,  you  are  hereby  notified  that  any  use,  dissemination  or  copying  of  this 
communication  is  strictly  prohibited.  If  you  have  received  this  electronic  message  in  error,  please  notify  me  by  telephone 
at  (415)  554-3914,  and  delete  the  original  message  from  your  email  system.  Thank  you. 


From:  "Gong,  Olive"  <olive.qonq@sfqov.orq> 

To:  "Threel,  Jerry"  <lerrv,lhreat(S)sfqov.oro>. 

Cc;  "dm567@Dacbell.nel"  <dm567@Dacbell.net>.  SOTF  <sotf@sfoov.oro>.  kitt  grant  <sunshinechairqrant@amail.com> 
Dale:  06/13/2013  02:39  PM 

Subject  RE:  Response  to  Order  of  Determination  - 12058 


Hi  Mr.  Threet, 

Yes,  I am  confirming  that  we  have  just  re-sent  the  same  letter.  The  Department  has  not  changed  its  stance  in  regards  to  the 
complaint. 


Sincerely, 
Olive  Gong 


Reduce,  Reuse,  Recycle 

From:  3erp/.Threet@sfaov.orQ  [mailto:Jerrv.Threet@sfQOV.orQl 
Sent:  Tnursday,  June  13,  2013  2:33  PM 
To:  Gong,  Olive 

Subject:  Re:  Response  to  Order  of  Determination  - 12058 
Ms.  Gong  - 

I am  confused  by  the  Department's  response  to  the  OD.  You  have  simply  sent  the  response  previously  provided  by  the 
department  to  the  complaint. 

Can  you  please  clarify  the  intent  of  this  response? 


Jerry  Threet,  Deputy  City  Attorney 
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Neighborhood  and  Resident  Safety  Division 

Counsel  to  Sunshine  Task  Force 

Office  of  City  Attorney  Dennis  J.  Herrera 

1390  Market  Street,  6th  Floor 

San  Francisco,  CA  94102 

Direct:  (415)  554-3914 

Fax:  (415)  437-4644 

ierrv.threet@sfqov.org 


The  information  contained  in  this  electronic  message  may  be  confidential  and  may  be  subject  to  the  attorney-client 
privilege  and/or  the  attorney  work  product  doctrine.  It  is  intended  only  for  the  use  of  the  individual  or  entity  to  whom  it  is 
addressed.  If  you  are  not  the  intended  recipient,  you  are  hereby  notified  that  any  use,  dissemination  or  copying  of  this 
communication  is  strictly  prohibited.  If  you  have  received  this  electronic  message  in  error,  please  notify  me  by  telephone 
at  (415)  554-3914,  and  delete  the  original  message  from  your  email  system.  Thank  you. 


From:  “Gong,  Olive"  <ollve.aonQ®sfaov.ora> 

To:  SOTF  <sotf@sfQov.org>. 

Co:  “Threet,  Jerry"  <ierrv.lhreet@sfqov.orQ>.  kitt  grant  <sunshinechairarant@Qmail.com>.  "dm567@Dacbell.net"  <dm567@Dacbell.nel> 

Date:  06/13/2013  01:44  PM 

Subject:  Response  to  Order  of  Determination  - 12058 


Dear  SOTF, 

Please  find  attached  the  department's  response  to  the  Order  of  Determination. 
Best  regards, 

Olive  Gong 


Olive  Gong 
Custodian  of  records 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate  Park  | 501  Stanyan  Street  | San  Francisco,  CA  | 94117 

(415)  831,2708  I oljye^gpng^sfggwprg 


Reduce,  Reuse,  Recycle 
From;  SOTF 

Sent;  Wednesday,  June  12,  2013  4:09  PM  . 

To;  Gong,  Olive;  dm567(S) pacbell.net 

Cc:  Threet,  Jerry;  kitt  grant 

Subject:  SOTF  - Order  of  Determination  - 12058 


i/isit  us  at  sfrecpark.org 
Jke  us  on  Facebook 
=ollow  us  on  Twitter 
/Vatch  us  on  sfRecParkTV 
sign  up  for  our  e-News 
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Good  Afternoon, 


Attached  is  the  Order  ot  Determination  from  the  Sunshine  Ordinance  Task  Force,  regarding  the  above  titled 
complaint. 


Kind  regards. 


Andrea  S.  Ausberry 
Administrator 

Sunshine  Ordinance  Task  Force 
Office  415-5547724  I Fax  415-554-5163 


City  Hall,  1 Dr.  Carlton  B.  Coodlett  Place,  Rm.  244 


San  Francisco,  CA  94102 
Follow  US!  I Twitter 


Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clickingTIoRE 

[attachment  "ExhibitA.pdf"  deleted  by  Jerry  Threet/CTY ATT]  [attachment  "Response  to  Complaint  12058  - Dominic  Maionchi  v Rec 
and  Park  Dept.pdf"  deleted  by  Jerry  Threet/CTYATT] 
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Ausberry,  Andrea 


■ From: 
Sent: 
To: 

Subject: 


complaints@sfgov.org 

Wedriesday,  December  12,  2012'2;57  PM 

SOTF  ■ 

Sunshine  Complaint 


To;sotf@sfgov.org 

Email:comp]aints@sfgov.org  - 

DEPARTMENT:san  francisco  park  and  recreation 
CONTACTED: Olive  Gong 

PUELIC_RECORDS_VIOLATION:Yes  ' , 

PUBLIC_MEETING_VTOLATION;No  ■ ■ 

MEETING_DATE,:  . 

SECTI0NS_V1.0LATED;67.21b  67.24el  67.24i 

DESCRIPTION:  On  November  22nd  I requested  copies  of  the  contracts  for  all  people  on  the  90  foot  wait  list  at 
the  SF  Marina.  Members  of  the  public  fill  out  an  application  that  requires  a fee.  These  applications  are  contracts 
between  the  applicant  and  the  City  and  County  of  San  Francisco  to  provide  a berth  when  on  a, ^uld  become  ' 
available.  On  August  5,  2009, 1 made  a similar  request  for  copies  of  un-redacted  berthing  conracts  between  the 
agency  and  slip  holders  and  was  denied.  I filed  a complaint  and  on  July  28,  2009  received  a finding  in  my  favor. 
(DOMINIC  MAIONCHI  v.  RECREATION  AND  PARK  DEPARTMENT  (09032))  The  found  that 

the  agency  violated  Section  67.24  for  withholding  information.  On  December  11th,  after  19  I received- 

notice  that  they  would  not  be  providing  the  unredacted  documents.  San  Francisco  Park  and  Recreation  has  again 
violated  section  67.21,  specifically;  1.  Section  67.21b  by  not  complying  in  10  days  with  the  request,  and  2. 
Section  67.24el  3,  Section  67.24i  I ask  that  the  documents  be  provided  immediately,  I vdll  waive  the  hearing  if 
the  documents  are  provided  before  the  hearing  takes  place. 

HEARING:Yes  ■ ' 

PRE-HEARING:Yes 
DA.IE:  12/12/12 
NAMEtdominic  maionchi 
ADDRESS:250  avila  sti-eet 
CITY:san  ftancisco  ca 
ZIP:94123 

PHONE:4153858278 

CONTACT_EMACL;dm5  67@pacbell.net  ■ : 

ANONYMOUS: 

CONFIDENTlALrTY_REQUESTED:No  ' 


SOTF 


dm567@pacbell.net 

Saturday,  January  26,  201 3 8:40  AM 

SOTF 

Gong,  Olive  . ' 

Fwd;  Mediation  Response  Received  -SOTF  Complaint  12058  - Dominic  Maionchi  v Rec  and 
Park  Dept 

Response  to  Complaint  12058  - Dominic  Maionchi  v Rec  and  Park  Dept.pdf;  Exhibit  A. pdf 


Dear  Andrea, 

I have  not  heard  back.  I informed  you  that  the  documents  did  not  complete  my  request.  See  below. 'Have  you 
scheduled  a hearing  date  yet?  . 

Thank  you, 

dom 

dominie  maionchi 
dm567@pacben.net 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If  you  are  not  the  named’  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail.  Please  notify  the  sender  immediately  by  e-mail  if  you  have ' received  this  e-' 
mail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guaranteed  to  be  secure  or  error-free  as  information  could  be  intercepted,  corrupted! 
lost,  destroyed,  arrive  late  or  incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this  message,  which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the 
authenticity  of  the  sender  may  bein  question. 


Begin  forwarded  message: 

From:  "dm567@pacbell.nei”  <dm567@pacbell.net> 

Subject:  Re:  IV^ediation  Response  Received  -SOTF  Complaint  12058  - Dominic 

IVlaionchi  v Rec  and  Park  Dept 

Date:  December  21,  2012  10:35:30  AM  PST 

To:  SOTF  <sotf@sfqdv.orq> 

Dear  Honorable  Members,  Sunshine  Ordinance  Task  Force, . 


. The  provided  documents  do  not  complete  my  request.  Please  schedule  a hearing  date. 
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From: 

Sent: 


Subject: 


The  documents  provided  do  not  , , • 

dominie  maionchi. 

dm567@pacbeP.net 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If ■ you  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail.  Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e- 
raail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guaranteed  to  be  secure  or  error- free  as  information  could  be  intercepted,  corrupted, 
lost,  destroyed,  arrive  late  or' .incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this  message,  v/hich 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the 
authenticity  of  the  sender  may  be  'in  question. 


Oh Dec  20.  2012,  at  6:38  PM,  SOTF  <sotf@sfgov.org>  wrote:  . . 

Good  Afternoon,  ' ' . • ' 

The  SOTF  Office  is  in  receipt  of  a response  from  the  Recreation  and  Park  Department  ..regarding  your 
above  nhentioned  complaint  case. 

The  Respondent  was  notified  of  your  complaint,  in  an  attempt  to  mediate  and  stave  off  a hearing 
before  the  Sunshine  Ordinance  Task  Force.  The  tollowing  email  and  attached  documents  are  the 
Respondent’s  response/records'you  requested. 

The  SOTF  Office  will  consider  your  case  to  be  resolved.  Unless  you  respond  to  whether  the 
documents  the  Respondent  has  provided  completes  your  request. 


Thank  you, 


Andrea  5.  Ausberry  ■ 
Administrator 
Sunshine  Ordinance  Task  Force 
Office  415-554.7724  i Fax  415'.554-5163 
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aty  Hall,  1 Dr.  Carlton  B.  Coodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  US!  I Twitter 

Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clicking- I 


From:  Gong,  Olive 

Sent:  Wednesday,  December  19,  2012  3:18  PM 
To:  SOTF 

Cc:  Ausberry,  Andrea;  McArthur,  Margaret 

Subject:  Response  to  SOTF  Complaint  12058  - Dominic  Maionchi  v Rec  and  Park  Dept 
Dear  SOTF, 

Please  see  attached  response  to  Complaint  # 12058  - Dominic  Maionchi  v Rec  and  Park  Dept 


Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate  Park  ] 501  Stanyan  Street  | San  Francisco,  CA  ) 94117 

(415)831.2708  | olive. gongia sfgov.org 


Visit  us  at  sfrecpark.org  • 
Like  us  on  Facebook 
Follow' us  on  Twitter 
Watch  us  on  sfRecParkTV. 
, Sign  up  for  our  e-Mews 

Reduce,  Reuse,  Recycle 
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Edwin  M.  Lee,  Mayor 
Phili))-A.  Ginsbiirg,  General  Manager 


To;  Honorable  Members,  Sunshine  Ordinance  Task  Force  ' 

■ From:  Olive  Gong,  Custodian  of  Records,  Recreation  and  Park  Department 
Date:  December  19,  2012 

Subject:  Dominic  Maionchi  v.  Recreation  and  Park  Department 

Complaint  ft  12068 


We  write  in  response  to  the  corhplaint  Dominic  MaioncN  filed  on  December  12,  2012 
aga'nst'the  San  Francisco  Recreation  and  Park  Department  (“RPD"j.  In  his  complaint,  Maionchi ' 
alleges  that  RPD  violated  (]J '.'Section  67^  lb  by  not  complying  In  10  days  with  the  request,"  (2) 
"Section  67.24el,"  and  (3)  "'Section  67.241"  His  objection  appears  to  lie  with  the  tactthat  RPD 
redacted  honne  addresses  and  home  phone  numbers  from  records  it  provided  to  him  in 
. . ' response  to  his  public  records  request. 

The  Task  Force  should  dismiss  Maionchi's  complaint.  As  explained  below,  RPD's  response 
to  his  public  records  request,  including  its  redaction  of  private  residence  and  telephone 
information,  was  lawful  under  the  Sunshine  Ordinance,  the  Public  Records  Act,  and  Article  1, 
Section  I of  the  California  Constitution. 

I.  RPD  Complied  With  Maionchi’s  Request  Within  10  Days  As  Required  By  Section  67.21(b), 

Because  of  high  demand  for  the  limited  number  of  berths  In  the  San  Francisco  Marina 
Snnall  Craft  Harbor  ("the  Marina"),  RPD  maintains- a Wait  List  of  applicants  who  wish  to  become 
bertholders  in  the  Marina.  The  Wait  list  is  divided  into  categories  according  to  berth  length. 

There  is  no  limit  to  the  number  of  berth  size  categories  for  which  an  applicant  may  register.  As 
beri-hs  become  available,  they  are  offered  to  the  applicant  with  greatest  seniority  on  the  Wait 
List  for  that  berth ‘s  size.  Applicants  .then  have  -IS  days  to  accept  or  decline  a berth  assignment 
offer,  , _ 

To  apply  for  the  Wait  List,  appllconfs  must  fill  out  a one-page  "Wait  List  Application"  form 
and  pay  a wait  Ifst  opplicatfon  registration  fee.  Under  the  Ivlarina  Rules,  the  name  of  a natural 
person  must  appear  on  the  application  form;  corporations,  partnerships  or  business  names  ore 
not  accepted.  [Marina  Rules,  Section  11  fB)J.  To  remain  on  the  Wart  List,  each  applicant  must 
renew  his/her  registration  every  year  by  paying  an  additional  registration  fee  and  submitting  a- 
one-page  Wait  List  Renewal  Application  form.  (See  S:F\  Park  Cade  § 12. 11  (I);  Mahno  Rules, 

^ Section  II.)  . 

S . . On  Thanksgiving  Day,  Thursday,  November22,  2012,  at  6:18  p.m.,  Maionchi  emoiied  a 

• public  records  request  to  RPD.  Because  RPD  was  closed  on  Thursday  and  Friday  in  obsen/ance 

S " of  the  thanksgiving  halfday,  RPD  did  not  receive  the  request  unfii  Mond.ay,  November  26,  20 1 2. 

B In  his  request  Maionchi -asked  for  "copiesof  the  contracts  for  dll  people  on  the  90  foot  waitlist." 


Md3Tert  Latfge  in  Gdtfen  Gate  Psck  I 551  Stanyan  Steeet  | San  Ranciaco,  CA 94117  | -PHONE;  (415)  83L-2700  | WE3;  •sftecpark.org 
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RPD  responded  to  Maionchi  's  request  on  December  3,  20 1 2,  seven  days  after  receiving  it  - well 
within  the  IChday  response  time  required  by  Section  67.2 1 (bj  of  the  Sunshine  Ordinance.  In 
response  to  the  request.  RPD  emailed  Maionchi  electronic  copies  of  the  five  Wait  List  Application 
forms  for  the  persons  on  the  Wait  List  who  are  seeking  a 90-foot  berth  in  the  Marina.  Attached  as 
Exhibit  A is  a copy  of  the  records  RPD  provided  to  Maionchi. 

The  Wait  List  applications  Maionchi  sought  contain  individuals'  private  residence  and  for 
telephone  information  in  addition  to,  or  in  lieu  of,  business  address  and  telephone  information. 
RPD  redacted  such  personal  Information  from  the  copies  if  provided  Maionchi  in  order  to 
protect  the  individual  applicants'  right  to  privacy.  RPD  did  not  redact  the  name  of  the 
individuals  on  such  documents.  Nor  did  RPD  redact  any  business  address  or  telephone 
information  on  such  documents. 

Upon  receipt  of  the  records,  Maionchi  emailed  RPD  objectirig  to  the  redaction  of 
personal  contact  information  from  the  application  forms.  On  December  1 1,  2012,  RPD 
responded  to  Maionchi’s  objections  in  writing,  explaining  again  why  RPD  was  redacting  home  • 
addresses  and  phone  numbers  from  the  application  forms  and  providing  legal  citations  for  those 
redactions. 

II.  RPD  Lawfully  Redacted  Private  Residence  Addresses  and  Telephone  Information. 

I.  Neither  the  Sunshine  Ordinance  nor  the  Public  Records  Act  Allows  the  City  to  Make 

Disclosures  ftraf  Would  Violate  a Citizen's  Right  to  Privacy. 

RPD  must  cornply  with  the  Sunshine  Ordinance,  the  Public  Records  Act  and  the  state  ■ 
and  federal  constitutions.  The  "Findings  and  Purpose"  seciion  of  the  Sunshine  Ordinance  makes 
clear  that  the  Ordinance  was  not  intended  to  eliminate  or  interfere  with  privacy  rights. 
Specifically,  Section  67.1(g)  states  that  "[pjrivafe  entities  and  individuals  and  employees  and 
officials  of  the  City  and  County  of  San  Francisco  have  rights  to  piivacy  that  must  be  respected. " 
The  Public  Records  Act  likewise,  was  adopted  by  the  Legislature  in  the  spirit  of  being  "'mindful  of 
the  right  of  individuals  to  privacy."  Cat.  Gov't  Code  § 6260. 

Beyond  these  general  principles,  the  Public  Records  Act  specifically  contains  a privacy 
exemption,  Section  6254{cJ,  which  covers  '-'[pjersonnel,- medical,  or  similar  files,  the  disclosure  of 
which  would  constitute  an  unwarranted  invasion  of  personal  privacy."  Cal.  Govt  Code 
§ 6254(c).  That  exemption  is  retained  in  the  Sunshine  Ordinance,  which  states  in  relevant  pari 
that  "frJeJease  of  documentary  public  information  ...  shall  be, governed  by  the  California  Public 
Records  Act ...  in  particulars  not  addressed  by  this  ordinance  S.F.  Admin.  Code  § 67.2 1 (k). 

■ In  addition.  Section  6254 fk)  of  the  Public  Records  Act  permits  an  agency  to  decline  to' 
disclose  "[rjecords  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  to  federal  or  state 
law,  including;,  but  not  limited  to,  provisions  of  the  Evidence  Code  relating  to  privilege."  Cal. 

■ Gov't  Code  § 6254(k).  Article  I,  Section  I o.fthe  California  Constitution,  in  turn,  protects  a 
citizen's  right  to  privacy  and  classifies  such  a right  as  an  "inalienable"  righf.  That  provision  states 
that  "[ajil.people  are  by  liaiure  free  and  independent  and, hove  inalienable  lights.  Among 
these  are  enjoying  and  defending  life  and  liberty,  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  safety,  happiness,  and  privacy,"  Cgl.  Const.,  Art.  I,  § I 
(emphasis  added). 

Thus,  RPD,  as  a City  agency,  may  not  make  disclosures  that  violate  an  individual's  right  to 
privacy.  The  right  to  privacy  Is  a third  party  ri^f.  It  belongs  not  to  the  City,  but  to  the  Individual. 
The  City  Is  obligated  to  protect  and  defend  that  right  which  in-this  instance  means  refraining ' 
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from  disclosing  fa  Maionchi  (or  any  other  member  of  the  public)  the  personal  information  RPD ' 
redacted  from  the  Wait  List  applicaffons  provided  to  Maionchi  in  response  to  his  public  records 
request. 

2.  Individuals  Have  a Substantial  Privacy  Interest  in  Their' Home  Addresses  and  Horne 
■Telephone  Numbers. 

Courts  have  rep&atedly  recognized  that  “individuals  have  a substantial  privacy  interest  in, 
their  home  addresses  and  in  preventing  unsolicited  and  unwanted  mail.''  Ciiy  of  San  Jose  v, 
Superior  Courf,  /4  Cal.  App.  Ath  1008,  1019  (1999);  see  also  Lorig  v.  Med.  Bd.,  78  Cal.  App.  4th 
462,  468  (2000)  (“individuals  havd  a substantial  privacy  interest  in  their  home  addresses”);  Sheet 
Metaf  Worters  v,  Dep't  of  Veferan  Affairs,  I3S  F,3d  891,  904  (3d  Cir.  1998)  (workers  hired  to  help 
renovate  a veterans  hospital  have  a ""significant''  privacy  interest  in  the  nondisclosure  of  their 
home  addresses). 

in  Unlfed  States  Department  of  Defense  v.  Federal  Labor  Relations  Authority,  510  U.S.  487, 
494-50 1 (1994)  ("Dep't  of  Defense”],  the  United  States  Supreme  Coud  held  that  the  home 
addresses  of  federal  employees  are  exempt  from  disclosure  to  unions  under  the  privacy 
exemption  in  the  Freedom  of  Information  Act  (FOIA),  which  parallels  Section  6254(c),  the  privacy 
exemption  in  the  Public  Records  Act  The  Court  found  that  employees  have  a "privacy  interest 
in  nondisclosure”  of  their  home  address  and  “in  avoiding  the' influx' of  [unsolicited]  union-related 
. moil ... ; telephone  calls  or  visits,  that  would  follow  disclosure.  ” Id.  at  488.  In  so  concluding,  the 
Court  observed  that  it  was  "reluctant  to  disparage  the  privacy  of  the  home,  which  is  accorded 
special  consideration  in  our  Constitution,  laws,  and  traditions,"  Id.  at  p.  500-50 1 . 

Although  home  addresses  and  telephone  numbers  may  be  publicly  available  in  varying 
degrees  through  telephone  directories  or  similar  services,  that  fact  doesnot  eliminate  an 
individual's  privacy  Interest  in  such  tnformotton.  'See  Sheet  Metcl  Workers  Int'l  135  F.3d  at  905 
(holding  that  employees  have  not  "watved  their  privacy  rights  because  their  addresses  are 
available. from  other  public  sources”).  The  U.S.  Supreme  Court^  has  noted  that  the  privacy 
interest  encompasses  an  individual's  control  of  information  concerning  his  or  her  person  and 
that  "on  individual’s  interest  in  controlling  the  dissemination  of  information  regarding,  personal 
matters  does  not  dissolve  sim.p.ly  because  that  information  may  be  available  to  the  public  in 
Some  form. " Dep't  of  Defense,  510  U.S.  at  500.  Further,  in  light  of  the  large  number  of  individuals 
who  have  unlisted  home  phone  numbers  and  who  choose  not  to  publicly  disclose  their  home 
address  in  phone  direcfortes,  it  cannot  be  said  that  these  categories  of  information  have  lost 
their  private  character  in  the  modem  world,  as  courts  have  recognized  over  and  over  again. 

In  this  case,  individuals  who  file  applications-  for  the  Wait  List  for  d berthing  assignment  in 
the  Marina  have  provided  that  information  to  enable  RPD's-Harbormaster  to  contact  them 
when  necessary  regarding  their  application.  They  have  not  given  that  information  to  the  City  for 
any  other  reason.  By  providing  this  information  to  RPD  - as' required  by  RPD  - they  have  not 
consented,  explicitly  or  implicitly,-  to  the  City's  passing  on  that  information  to  others.  They  retain 
their  right  to  privacy  in  that  information.  They  do  not  give  up  that  precious  right  os  a condition  of 
applying  for  the  Wait  List  for  a berth  at  the  Marina.  . ■ 

3.  There  is.  no  Justification  for  Violating  the  Right  to  Privacy  By  Disclosing  the  Private  Home 

Addresses  ahd  Phone  Number's  of  Wait  list  Applicants  Because  That  Information  k 

Unrelated  to  RPD's  Performance  of  Its  Dufies. 

■ An  agency  must  decline  to  disclose  information  or  records  when  the  burden  on  the  right 
to  privacy  outweighs  the  benefit  to  the  public  of  the  information  contained  in  the  files.  Broun  v, 
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Cify  of  Taft  154  CaL  App.  3d  332,  345  (]984).  In  this  case,  public  disclosure  of-  the  private  home 
addresses.and  telephone  numbers  of  Wait  List  applicants  would  violate  the  privacy  rights  of 
individuals  seeking  a berth  assignment  in  the  Marina,  because  there  is  no  compelling  justification 
in  the  public  interest  for  such  disclosure, 

"In  determining  whether  the  public  interest  in  nondisclosure  of  individuals'  names  and 
addresses  outweighs  the  public  interest  in  disclosure  of  that  information,  courts  have  evaiuated 
whether  disclosure  would  serve  the  legislative  purpose  of  'shedjdingj  light  on  on  agency's 
performance  of  its  statutory  duties."'  Ciiy  of  San  Jose,  74  Cal.  App.  4th  at  1019.  Where 
disclosure-  of  addresses  would  not  serve  this  purpose,  courts  have  regularly  upheld  the  dental  of 
the  request  for  disclosure.  See,  e.g.,  Dep't  of  Defense,  510  U.S.  at  502  ("privacy  interest  of. 
bargaining  unit  employees  in  nondisclosure  of  their  home  addresses  substantially  outweighs  the 
negligible  FOIA-relafed  public  interest  in  disclosure");  Painfing  tnduslry  of  Hawaii  v.  Dept,  of  Air 
Force  (9th  Cir.  1994)  26  F.3d  1 479,  I486  (no  disclosure  of  names  and  addresses  on  employee 
payroll  because  disclosure  only  marginally  useful  in  uncovering  '"what  the  government  is  up  ■ 
to'");  Local  1274,  HL  Fed.  of  Teachers  v.  Niles  (ilL  App.  1997)  287 IIL  App.  3d  187,  193  [names  and 
addresses  of  school  district  parents  had  "-nothing  to  do  with  the  duties  of  any  public  servant"); 
Voinche  v,  F.B.I.  (D.D.C.  1996)  940  F.  Supp.  323,  330  (workings  of  agencies  not  better  understood  . 
by  disclosure  of  identity  of  employees  and  private  citizens  who  wrote  to  government  officiaJs)'. 
Courts  have  also  recognized  a distinction  between  the  public  disclosure  of  individuals'  names  as 
opposed  to  their  home  addresses  and  phone  numbers.  See,  e.g.,  Sonoma  County  Employees' 
Ret.  Ass'n  v.  Superior  Court,  1 98  -Cal.  App.  4th  986,  1 006  (2011)  (while  retired  public  employees ' 
names  and  pension  benefits  must  be  disclosed,  the  court's  ruling  "will  not  result  in  the  release  of 
home  addresses,  telephone  numbers,  or  e-mail  addresses  of  retirees  and  beneficiaries");  Int'l 
Fed'n  of  Prof'l  & Technical  Engineers,  Local  21 , AFL-CIO  v.  Superior  Court,  42  Cal.  4th  319,  339 
(2007)  (while  names  and  salaries  of  City  employees  must  be  disclosed,  the  "City  has  not  been 
asked  to  disclose  any  contact  information  for  these  employees,  such  as  home  addresses  or 
telephone  numbers"). 

■Here,  the  public  interest  in  protecting  individual  privacy  served  by  RPD's  nondisclosure  of 
private  residence  and  phone  information  cjearly  outweighs  the  public  interest- which,  so  for  as 
we  can. tell,  is  nil  - served  by  Maionchl's  receipt  of  such  information.  RPD  has  made  available  all 
of  the  information  on  the  Wait  List  applications.  Including  applicants'  names,  except  for  ■ 
applicants'  home  addresses  and  phone,  numbers.  As  in  City  of  San  Jose,  ''fJJtis  not  necessary  to 
disclose  the  names,  addresses,  and  telephone  numbers  of  the  [applicants)  for  the  public  to' 
have  access  to  vital  information  about  City's  performance  of  its  (duty). " 74  Col.  App.  4th  at 
1012,  Nor  is  disclosure  of  applicants' personal  contact  information  "necessaiy  to  allow  the 
public  to  determine  whether  public  officials  have  properly  exercised  their  duties  by  refraining 
from  the  arbrtrary  exercise  of  official  power."  Id.  at  1020.  Because  the  applicants'  home 
address  information  would  not  shed  lighten  the  agency's  activities,  the  ''relevant  public  interest 
supporting  disclosure  in  this  case  is  negligible,  at  best. " Dep't  of  Defense,  510  U.S.  at  497;  see 
also  Painting  Indus,  of  Hawaii,  26  F.3d  at  1'486  ("employees'  privacy  interests  ore  not  outweighed 
.by  the  marginal  additional  usefulness  that  the  names  and  addresses  would  sen/e  in  uncovering 
'what  the  government  is  up  to"');  Local  1274,  III,  Fed.  of  Teachej's,  287  III.  App.  3d  at  193  (names 
and.  addresses  of  school  district  parents,  were  not  disclosed  because  disclosure  ha.d  "nothing  to 
do  with  the  duties  of  any  public  servant");  Sheet  Metal  Workers,  135  F.3d  at  903  ("The  release  of 
names,  addresses,  and  similar  'private'  information  reveals  little,  if  anything,  about  the  operations 
of  the  Department  of  Veterans. Affairs.") 

Accordingly,  RPD's  redaction  of  personal  addresses  and  telephone  numbers  is  lawful. 

While  the  individuals  whose  Waif  List  applications  are  at  issue' here  have  a substantial  privacy 
interest  in  nondisclosure  of  their  home  addresses  and  phone  numbers,  there  is  no  legitimate 
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• public  interest  served  by  mondafing  disclosure.  Disclosure  ot  the-  information  will  not  promote 
openness  in  government  nor  will  it  shed  light  on  RPD's  performance  of  its  duties.  To  the  extent 
Maionchi  or  any  other  citizen  is  interested  in  the  number  and  date  of  Wait  List  applications  at  the 

■ Marina,  and/or  the  id-entity  of  the  applicants,  all  such  information  is  readily  discernible  from  the 
documents  RPD  has  provided  to  Maionchi. 

lit.  RPD's  Redactions  Do  Not  Violate  Sunshine  Ordinance  Provisions  Regarding  Contracts. 

Finally,  Maionchi  claims  that  the  WaitUsi  applications  are  "contracts"  and  therefore,  he 
argues,  Section  6-7.24(e)(i)  of  the  Sunshine  Ordinance  mandates  that  the  home  address  and 
phone  numbers  on  the  appiications  be  disclosed.  This  argument  appears  to  be  based  on  a 
misunderstanding  of  the  nature  of  the  application  forms  and  a misreading  of  Section  67.24(eJll], 

As  an  initial  matter,  the  Wait  List  application  forms  that  RPD  provided  Maionchi  are  not 
‘"contracts."  A contract  is  "[a]n  agreement  between  two  or  more  parties  creating  obligations 

■ that  are  enforceable  or  otherwise  recognizable  at  law. " Black's  Law  Dictionary  (9fh  ed.  2009). 
These  records  are  applications  fhaf  persons  who  wish  to  be  placed  on  the  Marina  Waif  Ustmust 
fill  out  in  order  to  be  eligible  for  a- berth  if  one  becomes  available,  When  a berth  assignment 
becomes  available,  RPD  then  makes  an  offer  to  the  person  with  the  niosf  seniority  on  the  Wait 
List,  and. that  person  has  15  days  to  either  accept  or  decline  the  offer.  /Marino  Rules,  Section 

} }).  Because  the  application  forms  do  not  create  any  enforceable  obligations  on  the  paii  of 
either  RPD  or  the  applicant',  they  are  not  contracts.  ' . ■ 

Even  If  these  application  forms  could  somehow  be  construed  as  "contracts,"  nothing  in 
Section  67.24(e)(1)  of  the  Sunshine  Ordinance  compels  the  City  to  disclose  private  residence  or 
phone  information  that  may  be  listed  in  a contract'.  That  section  simply  states  that  contracts 
and  bidding-related  documents  and  communications  "shall  be  open  to  inspection  immediately 
' after  a contract  has  been  awarded."  This  section  enures  that  citizens  have  access  to  relevant  ■ 

. information  about  the  City  contracting  process,  such  as  the  identify  of  contractors  and  bidders, 
the  dollar  amount  ot  the  contract,  the  scope  of  work  or  services  to  be  provided  under  the 
contract,  etc.  RPD  has  made  publicly  available  all  of  this  information  on  the  Waif  List 
application  form  - the  names  of  the  applicants,  fhd  date  of  the  application,  the  size  of  the  berth  ■ 
they  are  seeking,  and  so  forth. 

■ Of  course,  in  fine  case  of  standard  City  contracts,  for  goods  and  services,  if  is  unlikely  that 
a con  tractor  would  Ibt  his/her  home  a-ddress  or  home  phone,  rof'ner  than  a business  address  or 

■ phone,  in  a contract.  But  citJzens  applying  for  berthing  assignments  in  the  Marina  seek  to  use 
the  berths  for  personal  recreational  use,  -not  as  part  of  a commercial  enterprise.  Indeed, 
commerciaJ  acfivity'ls  generally  prohibited  in  the  Marina,  and  the  Marina  Rules  explicitly  state 
that  “-[tjhe  nam-e  of  only  one  nofurql  person  may  appear  on  the  application.  Corporations, . 

■ partnerships  or  business  names  wifTnofbe  accepted."  (Marina  Rules,  Section  1 1(B)).  As  a result, 

applicants  most  often  supply  RPD  with  their  home  addresses  and  home  phone  numbers  as  the 
point  of  contact  because  they  do  not  have  commercial  addresses  or  phone  numbers  that 
pertain  to- rental  of  the-  berth.  By  doing  so,  these  citizens  do  hot  waive  their  privacy  rights  in  the 
confidenfiaiify  of  their  home  addresses.  ■ 

In  light  of  the  extensive  case  law  recognizing  individuals ' substantial  privacy'inferest  in 
their  home  addresses  and  phone  numbers,  the  absence  of  a compelling  reason  to  justify 
disclosure  of  this  private  information  on  the  Waif  List  application  forms,  and  the  absence  ot  any. ' 
affirmative  waiver  of  their  privacy  rights  on  the  part  of  the  Wait  List  applicants,  RPD  lowtully 
redacted  the  persona)  contact  information  on  the  application  forms.  Accordingly,  RPD  ■ 
respectfully  requests  that  the  Task  Force  dismiss  Complaint  it  12058, 
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Olive  Gong 
Custodian  of  Records 
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TO:  Sunshine  Task  Force 
FROM;  Dominic  Maionchi 
RE;  Complaint  number  12058 
4/24/2013 

Dear  Sunshine  Ordinance  Task  Force  Members, 


On  November  22nd,  2012  1 requested  copies  of  the  un-redacted  wait  list 
contracts  for  all  people  on  the  90  foot  wait  list  at  the  SF  Marina.  Members 
of  the  public  fill  out  a form  that  requires  a yearly  fee.  These  applications 
are  contracts  between  the  applicant  and  the  City  and  County  of  San 
Francisco  to  provide  a berth  when  one  should  become  available, 

Cn  August  5,  2009,  1-  made  a similar  request  for  copies  of  un-redacted 
berthing  contracts  between  the  agency  and  slip  holders  and  was  denied.  1 
filed  a complaint  and  on  July  28,  2009  received  a finding  in  my  favor, 
(DOMINIC  MAJONCHI  v.  RECREATICN  AND  PARK  DEPARTMENT 
(09032))  The  Task  Force  found  that  the  agency  violated  Section  67.24  for 
withholding  information  and  I was  provided  un-redacted  berthing 
agreements  complete  with  mailing  addresses. 

On  December  11th,  2012  after  19  days,  I received  notice. that  they  would 
not  be  providing  the  un-redacted  documents. 

San  Francisco  Park  and  Recreation  has  again  violated  section  67.21 , 
specifically: 

1 . Section  67,21  b by  not  complying  in  1 0 days  with  the  request,  and 

2.  Section  67.24e1 

3.  Section  67,24i 

I ask  that  the  un-redacted  wait  list  agreements  be  provided  complete  with 
mailing  addresses. 

RPD  claims  that  these  wait  list  agreements  are  not  contracts.  RPD  defines 
a contract  as  an  “agreement  between  two  or  more  parties  creating 
obligations  that  are  enforceable  or  otherwise  recognizable  at  law.”  RPD  ■ 
claims  that  these  agreements  do  not  create  an  enforceable  right.  On  the 
contrary,  these  wait  list  agreements  do  clearly  provide  an  enforceable 
obligation  on  the  part  of  RPD.  Namely,  they  are  to  provide  a slip  when  one 


becomes  available.  If  RPD  did  not  provide  a slip  when  available,  the  wait 
list  applicant  could  enforce  the  agreement  against  RPD.  Furthermore, 
there  is  consideration  for  this  agreement  in  the  form  of  a fee  that  has  been 
approved  by  the  controller’s  office.  Simply  pretending  that  this  is  not  a 
contract  does  not  make  it  something  else. 

RPD  continues  to  argue  that  even  if  it  is  a contract  that  there  is  nothing  in 
the  sunshine  ordinance  that  compels  the  city  to  disclose  private  residences 
that  may  be  listed  in  the  contract.  RPD  is  again  mistaken.  First,  the 
ordinance  clearly  states  that  contracts  “shall  be  open  for  inspection 
immediately."  The  ordinance  does  not  differentiate  between  contracts 
between  businesses  or  individuals.  Furthermore,  a careful  reading  of  the 
ordinance  tells  one  that  one  should  err  on  the  side  of  disclosing  information 
rather  than  not  disclosing  information.  According  to  section  67.27 
withholding  is  to  be  kept  to  a minimum.  Furthermore,  there  is  no  exempt 
information  on  the  wait  list  agreement  under  the  California  Public  Records 
Act. 

The  un-redacted  berthing  agreements  between  the  RPD  and  individuals 
were  deemed  by  the  Sunshine  Task  Force  to  be  available  under  the 
Sunshine  Ordinance  to  me  on  July  28,  2009.  (Case  09032)  The  wait  list 
agreements  are  no  different  and  should  aiso  be.  made  available  to  me  un- 
redacted also.  I would  like  the  addresses  so  that  1 can  inform  the  wait  list 
applicants  by  mail  to  their  contact  address  of  transactions  entered  into  by  ' 
RPD  that  may  have  violated  their  right  to  a slip.  In  my  opinion,  that  is  why 
v/e  have  a Sunshine  Ordinance  in  the  first  place;  we  need  to  keep 
everyone  honest. 
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Edwin  .M.  Lee,  Mayor 
Philip  A.  Sinsburg,  fieperaf  Manager 


To:  Honorable  Members,  Suh^ine  Ordinance  Task  force 

Frcrrt:  Olive  Gong,  Custodian  of  Records,  .Recreation  and  Park  Depaiimeht 

Date;  December  19,  IQ  12 

subject:  Dominic  MaionchJ  v.  Recreation  and  Pdrk  Deoadmenf- 

Compidinf  ft-  I20S8 


We  write  in  response  to  the  complaint  Dominic  Maionchr  filed  On  December  12,  2012 
against  the  San  francisco  Recreation  and  Park  Department  ("RPD").  in  Ns  complaint  Maiorichi 
aHegesthot  RRD  violated  fty'Secfior)  67.21  bdy  not  complying  in  iddays  with  ttte  request,”  (2j 
^Section  67,24e  L”  and  (3)  "Sectfon  67.24L"  His  objection  appears  to  lie  with  the  fact  that  RPD 
redacted  home  addresses  and  borne  phone  numbers  from  records  it  pravfdedfo  Nm  in  ■■ 
response  fa  Ns  public  records- request. 

The  Task  Force  should  dismiss  MdionchTs  complaint.  As  expfdihed  below,  -Ri?D's  response 
to -his  public  records  ce.que$i  including  its  redaction  of  private  residence  and  telephone 
information  was  lawful  under  the  Sunshine  Ordinance,  the  Public.  Records  Act,  and  Aiiicje  1, 
Seetiori'J  offhe  CaliforN'oConstlfufion 

h r^b  Complied  With  MaTambPs  Request  Within  JQ-  Dqys  As  Required  By  Secfkm  S 7,2 1(b). 

Because  of  high  demand  for  the  limited  number  of  berths  in.  the  -Sdn;  Francisco  Marina 
Small  Craft  Harbor  (^fhe  Marhia”),  RPD  maintains  a Watt  Fist  of  applicants  who  wish  fo  become 
bertholders  in  the  Marina.  The  Wait  List  is  divided  into  categories  according  to  berth  length. 

There  is  /io  fimrt  to  the  number  of  berth  .a'ye  categ'ones  for  which  an  applicdn  f may  regtsfen  As 
berths  become  avaliabfe,  they' are  offered  fo  the  appTteanf  with  greatest  senibnty  an  the  Walt 
Ustlor  that  berth's  size.,  Applicanfsthen  hove  1 5 days' to  accept  or  decide  a berth  assignment 
offer 

'to  apply  for  the  Watt  bsf,  applicants  must  fd  nut  a.  one-page  " Wait  List  AppUcdthn"  farm- 
and  pay  a waitlist  applicaflan  registration  fee.  Under  the  Marina  Ru^'i  the  name  of  a natural- 
person  must  appear  on  the  application  form:  corporations,  paffneishtps  or  business  names  are 
no hocCep/ed-.  (Marina  Rules,  Section  1 UB')J,  To  remain  on.  fhe  Waitlist,  each  appUcanfmash 
rertew  his/her  registration  every  year  by  paying  an  addifranal  registration  fee  and  submitiing  a 
one-pag&  Waif  list  Renewal  Applicaflan  farm.  (See  S:P.  Park  Cpde-§  12: 1 1 (fj;  Marina  Ruled- 
Section  Ih} 

On  Thanksgiving  Day,  Thursday,  -Nbvem.ber  22, 201 2.-  of  '&■  IB  pmn.,  Mrah-ncN  emaiied  a 
public  recdds  request  to  RPD,  Because  RPD.  wqs  closed  dn  Th-ur-sdpy  and  Friday  in  observance 
of  the  Thanksgiving  holiday,  RPD  did  hot  receive  the  request' untii  Montday,  November^,  2012. 

In  his  requesfi  Mdlonchi  a^d  for  "Copies  of  the  contracts  tor  ofJ  people  or)  the  90  foot  wait  H$t. " . 


l«H±jHEnLodoB}n<3ojden  <^P^^  3&i  StenVaP  Street  ( San  Ffaacjsco;  CA  ] AiSJNE!,('4i5):S3i-'270a  \ VS?EP:.^cperftaf§ 


157 


RPD  responded  fo  Moiovchi'-s  request  on  December  3.  2012,  seven  'days-  after  tecefvfng  if -well 
Within  the-  l O-day  response  tirne  required  by  Section  67.21  [bj-  of  the  Sunshine,  Ordinance.  In 
response  to  the  request,  RPD  ernaiied  Malonchielecfronic.  copies 'of  the  five  Wqtt,iist  Applicafion 
forms  for  the  persons,  on Jhe  Wait  List  who  are  seeking  a 90doof  berth  ip  the  Marina. , Attached  as 
Exhibit  A is  a copy  of  the'recprds 'RPD  provided  taMaionchi.  '■ 

The  Wdit  List  appiJcotfons  Matonchf  sought  contain  individuals'  private  residence  a'nd/of 
.telephone  'infoanofidn  in  addition  to,  or  in  lieu  of  business  address-  and  telephone  information. 
RPD'  redacted  such  persona/' hformation  from  the  copies  it  pro-vtded  Mahnch-Nn  order  to 
protect  the  -tndtvid uaf  applicants ' right  to.  privacy.  -RPD  did  not  redact  the  name  of  the 
tnaividuafs  on  such  documents.  Nor  did.  RPD  redact  any  business  address  or  teiephcne 
informqiiqn  on  such  docurti:enfi. 

Upon  receipt  of  the  fecord-s>  Mafofrchl  emailed  RPD  objecting  fa  the  redaction  of  ■ 
personaf  cohfaat  informaiio-n  frorn  the  qppticatlan  forms.  On  December  I f-,  2012,  RPD 
responded  fp  Malonchi's  abjections-  In  writing,  explaining  again  why  RPD  was  redacting  home 
.addresses  and  phone  numbe'rs  from  the  appitcaftan  forms  andproviding:  legal  cifaifons  for  those 
redactions.. 

a kPD  LcrwfuiJy  'Redacted  Divtde  'sedde.nce  Addresses  and.  Telephone  thfomtation. 

.L  NeBher  the  3umhlne'  Ordinance  nor  .the  .PubMc  Records'  Act  ARo-ws  the  City  to  'Ma-ke 

Oi'sc.lo.svr'es  thaf  Would  Violate  a Ctitzen's  'Right  to  Privacy. 

RPD  rnust  comply  with  the  Sunshine.  Ordinance,  the  Public  Records  Act,  and  the  state 
and  federal  co'nstJfuttahs.  The  "Findings,  and  Purpose"  secttah  of  the  Sunshine- Ordinance  mokes 
dear  that  the.  Ordinance  was  not  intended  to  etlminafe  or  inferfere  wlt.h  -privacy  rights. 

Specifically,  Section  67.  J [gj  states  that  "jpjrivafe  entities  ahd'indivfduds  dnd  empioyees  and 
offlclais  of  the  'City  arid  County  of  San  Francisco  have  rights  t-o  privacy  that  m usf  .be  respected. " 
The  Public  Records- Ad  likewise,  wds 'adopted  by  the  legtslafure  in  the  spirit  of  being  '"'mindful  of 
the  right  of  individuals'  fo  privacy. " Cal  Gov't  Code  § 6250: 

Beyorid  these  'general  principles,  the  Pubfc  Records  Act  spedftcally  cantdlns  a privacy 
exeayptldn,  Section  6254(cJ,  which -covers  "ip-jersQhnel  medical)  or  stmtfar  Sles,  the  disclosure  of 
which  would  Gonsfffute  an  unwarranted  Invasion  of  personal  privacy,''  Cal  Gov't  Code 
§ 6254(c-j',  Thai  exemptlan  is  refdned  ‘in  the  Sunshine  Ordinance,  Which  states- in  relevant  part 
fh-at  'drjefease  of  documentary  public  intormafmn  ...  shaft  be  governed  by  the  California  Pubift 
Records  Act ...  h particulars  not  addressed  by  f-his -ordinance  S.F.  Admin.  Code  § 67,21  (kj. 

' In  addifha  Section  62''S4{-kj  .of  ‘the  Public  Records'  Act  permits  an  agency  to  declkie  to 
disclose  "[rj  ecords  'the  disclosure  of  which  Is  exempted  or  prohibited  pursuahf  fo  federal  or  state 
law,  induing- but  nof  'jlmt-fed  to,  pravisians  of  the  Evidence  Code  relating  fa  -privilege. ■'''  Cat. 

Gov't  Code  § -62S4('k]‘.  Atfrde  l''$.ectlon  1 of  the  CatJtornia  Constitution,  In  turn^  'pmt-ecfs  a - 
dtlien-'s  right  to  privacy  and  dassEfes  such  a 'nght  as  on  '’fnaitenable."  right  That  provision  states' 
theft  'RaJH  people- are  by  nature  free  and  independent  and  have  ihalieriabteri'ghts.-  Among 
these  are  enjoying  and  defending  life  and  Ubefly,.  acgvirlng' jDOssesslng,-  and  protecting 
properly,  and  pursuing  and  obfairmg  safety,  hqpphess,  and.  privacy."  Cat  Const,,  Art.  I,  §.  ) 
{emphasis  added). 

■ thus,  -RPD,  03.  a City  agency,  may. not  make  discla-sures  fhat  vidafe  an  hdtvldtal's  nght  fo- 
pii-Yocy.  The  right  fo  ptiv'aCy  fs  a third  party  tight-,  ft  belongs  iyot  id  the  City,  but  to-  the  Indtvtduql. 
The  Gffyk  dbitgafed  to  profeatdhd  -defend  that  right,  which  ip  thb.msfdnce  means  refrainlhg 
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from  disclosing  to  MaJohcJii  for  any  other  member  of  the  public)  the  personal  informatton  RPD 
redacted  from  the  Wait  List  applications  provided  to  Mofonchi  in  response  to  his  pWfic  records 
request 

2.  Individuals  Have  a Suhsfdntlal  Privacy  Interest  in  Their  Home  Addresses  and  Horne 
Telephone  Numbers. 

Courts  have  repeatedly  recognized  fhdt  "individuals  have  a substantial  privacy  Interest  ]n 
their  home  addresses  and  in  preverifing  unsolicited  and  unwanted  maiL"  City  of  Sdri  Jose  V. 
Superior  Court,  Col  App.  4th  1008,  1019/1999);  see  also  Lorlg  v,  Med-  Bd.,  7.8  Cal.'App.  4th 
462,  468  (2000)  ("individuals  have  a substantial  privacy  Interest  in  their  home  addresses"];  Sheet 
Metol  Workers  v.  Dep't  of  Veteron  Affairs,  138  F.3d  891,  904  [3d  Cir.  1998)  (workers  hired  to  help 
renovate  a veterans  hospital  have  a "slgiyffcanf"  privacy  Interest  In  the  nondisclosure  of  their' 
home  addresses). 

In  -United  Stdtes  Department  of  Defense  V,  Federal  Labor Rejatipns  Authority,  6 W U;3. 487, 
494-30 1 f]  994)  ("Dep'i  of  Defense'^),  the  'United  States  Suprerhe  Court  held  that  the  home  ■ 
addresses  of  federal  employees  ate  exernpt  from  disclosure  -fo  unions  under  the  prtvacy 
exemption  In  the  Freedom  of  Information  Act  (F01A),  which  parallels  Section '6234 fa),  the  privacy 
exemption  In  the  Public  Records  Act.  The  Court  found  that. employees  have  a "privacy  interest 
in  nondisc.lbs.ure''  of  their  home  address  and ‘‘in  avoiding  fhe  influx'of  ( unsolfcrted]  union-related 
malt ...  telephone  calls  or  vistts,  that  would  follow  dtsdosure.”  Id.at488.,  In  so  ■concluding,  the 
Court  observedthaflt  was  "retupfanf  fa  disparage  the  privacy  of  the  home,  which  is  accorded' 
special  consideration  In  our  Consfftiition,  lovp,  and  traditions."'  Id.  dt  p.  300-30 1.- 

Alihbugh -home  addresses  and  telephone  numbers  may  be  publicly  available  in  varying 
degrees  tlirough  telephone  directories  or  similar  services,  fhdt  fact  does  not  elirriinafe.  an  . 
indMduat's.  privacy  Interest  in  such  infonnation.  -See  Sheet  MetdI.  VVorkere  tnfL  133  FJd  at  903 
(holding  thafemphyues  have  not  "waived  fheirprivacy  rights  because  their  addresses  are 
available  from  other  public,  sources").  The  U.S-.  Supreme  Court  has  noted  that  fheprivacy ' 
interest  encompasses  an  Irtdivkduai'-s  control  of  ^formation  cohoerning  his  or  her  person  and 
that  "an  individual.’s  interest  in  confwijing  the  dbsemlnatbn  of  Information  regarding  personai 
matters  daes.hot  dissolve  simply  .because  that  ^formation  may  be  ■available  id  the  public  in 
some  form: " Dep't  of-  Defense,  S'W  it. S,.  at  300.  Further,  in  light  of  the  la.rge  number  of  individuals 
who  have  unlisted  home  phone  numbers,  and  who-choose.  not  fa-  publicly  disclose  their  home 
address. in  phone  directories',  it  cannot  be  said  that  these  categories  of  hfarmation  have  lost 
their  priv-afe  Character- in  the-  modem'  world,  as  cduiis  have  recognized  over  qhd  over  again. 

In  this  case;  individuals- who  file  applications  for  the.  Wait  List  for  a berthing  assignment  h 
the  Marina  have  provided  that  information  to  enable  RPO's  Harbormaster  fa -contact  them 
when  necessary  regarding  their  appUcgifon:.  They  have  not  given  that  information  to  the  City  for 
any  other  reason.  By  providing  this  Infqrrnadon  to  RPD.  - os  required  by  RPD  - they  . have-  not 
consented,  explicitly  or  Implicitly,  to  the  City's  passing  on  that  hfoonafion  to  others-.  They  retain 
their  fight  to-  privacy  In  that  information.  They  do'  not  give  up  fh.at  precious  right  as  a condition  of 
applying  for  the  Wait  list  for  a berth  at  the  Nlanha.  ' 

3,  There  is  nc  Justific-atloh  far  Vk4b.§ng  the  Highi-  fa  Mvacy-BY  bbclaslng  the  'PriVrd’e  Home 

Addresses,  afld  Phone  Numbers  of  Waif  List  AppUcarits  Because  That  Marmdfhn  ® 

Unrelated  fb  RPifs  Performance  of  Its  Dufies, 

An  agency  must  decline  id  .disclose  rnformation  or  records  when  the  burden  .on  the  right 
to  privacy  outweighs  the  beneFrt  to  the  public  of.  the  information  contained  in  the  flies,  Braun  -v. 
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. Cf!y  of  Tciff,  IS4  Cal  App.  3d  332,  345  (I9$4j.  In  fhis  case,  pubffc  dfschsurs  af  fhepdvafe  home 
addresses  and  ietephone  numbep  af  Waff  List  oppficdnfs  vr'ould  vfoJofe  fh&pn'yocy  rights  of  ' 
individual  seeking  a berfh  dssigrirnenf  in  the  Marina,  because  thepe  is  no  compelling  josffficafton 
ti  the pubQc  Merest  for  such  disclosure.  ■ ; . ' . 

‘'/n  determining  whether  the ■puPlic  Merest'in  nondiscfos-ure  of  indviduah'  names  and 
addresses  outweighs  the  pubHc  Interest  in  disclosure  of  that  infcrrnQtP'm  courts  have  evajPated 
whether  disclosure -Would- seh/e  the  legtsiafive  purpose  of  Med[ding]'  light  on  an  agency's 
performance  of  its  stdfvfary  duties. Ctty  of  San  Jose,  74  Cai.  App,  4th  at  1019.  Where 
disclasUre-  of  addresses  would. not  serve  this  purpose.,  courts  have  regularly  upheld  the  denial-  of 
the  request  far  disclosure.  See,  Dep'f  of  Defense-,  St'O  U.3,  at 502  ("privacy  interest  of  - 
■ bargaining  unit  employees  In  nondtsclosare  of  their  home  addresses  substantially  outweighs  the 
negligible  FOlA^.el'afed  pubfic  interest  in  discIo$ure'-‘h  Pointing  Industry  of  HawaS  v,  pepf,  of  Air 
Pore© /9fh  Ck.  T994.)  '24F.3d  1479;  i4S(>  (no  disclosure  of  names  andaddresses  on.  employee 
payroli  because  disclosure  only  rhargfnally  useful  in  uncovering  "'what  the  government  is  up 
fQ'"fl  Local  1274,  111-.  Fed.  af  Teachers  v,  Niles  (til  App.  1997)  237  III.  App,  3d  .137,  193  (names  and 
addresses-  of  school  district  parents  had  "nothing  to  do  With  the  duties  Of  any  public  servant"): 
Voiriche^;  F.BJ,  (D.D.C.  1996/  940  F,  Supp^  323,  330  (workings  of  age-ndes  not  better  und.erstdod 
by  dlsciosure  of  Identity  6f  employees  and  private-  clibsns  who  Wrote  to  government  offidais). 
Coups  have  also  recognked  a dhtinefiPn  between  the  public  disdfosure  of  individuals'  names  os . 
opposed  to  their  horhe  addresses  and  phone  numbers^  See;  e.g„  Sonomo  County  Employees' 
Rei  Ass'n  y,  Superior  Court  1-98  Cal,  App.  4tt1986,  WQ6  (201-1)  (while. ref  red  public  emplbye.es'' 
names  and  pension  benefits  must  be  disefosed,  the  caurfs.ruFing.  "will  not  result  in  the- rete.ose.  of- 
horne  addresses,  te-fephone  numbers,,  or  e-mail  addresses  of  retirees  and  benefjciaries”);  Int'l 
Fed'n  of  Profl  s.  Techr.ico-l  Engineers.  Loeef  21 , APt-CiO  v.  Superior  Court,  42  Cal.  4th  3 J 9,  ,S59 
(20.07)  fwfuie  names  end  salaries  of  City  employees  must  be  dlsclgsed,  the  "Oty  has  not  been 
' asked  to  disclose  ajiy  c.ontacfinformatlpn  for  these  employees,  such  os  home  addresses  or 
telephone  numbers"}. 

here,  the  public  Msrdsf  in  protecting  indfvicluQl  privacy  served-  by  RPD  's  nohdlsdosure  of 
private  residence  and  phone  Information  clearly -outweighs  the  pubHc  interest  - which,  so  faros 
'we  'cart-  fell,  is  nil  - serve.d  b-y  MafotichCs  receipt  Of  such  information'.  RPD  has  made  availabie  ail 
of  the  -hformathh  oh  -the-  Wait  List. applications,  Includ'tng  applicants'  names,  except  for  ■ 
applicants'  home  addresses  and  phone  numbers.  As  in  City  of- San- Jose,  "[i)i  is  not  necessary  to 
disclose  the  names,  addresses,  ahd  telephone  numbers  of  the  [applicants/  for  the  public  to 
. hove  access  to  vital  information-  dbo uf  City's  performance  of' Us  [duty}. " 74 Cal  App,.  4th  at  • 
1012..  Nor  is-' disclosure  -of  applicants  ‘ personal,  contact  inform.atioh ■ "necessary  to.  alio  w the  . 
pubS-c  to  determine  whether  public  officials  have  properly  exercised  fhefr  duties -by  refrahfng 
from  the  arbitrary  exercise' of  official 'power,"-  id,  af  102Q-.  Because  the  applicants'  home 
addre-^  inforrha-f.ian  wou'ld^  not  shad  light  on.  the  agency  's-  ocflvtUes,  the  be/eyanf-  pubfic  interest, 
supporting -disetosure  in'thfs  case  isnegligple,  at  best,''  Dep't  erf  Defense,  SlO-V.S-,  at 497)  see 
also  Painting  Indus,  of  Hawdif,2-<5  F,3d  af  i486-  (-"-em-bhye-es'  grtv-dey 'interests  are  no}  outweighed 
. by  the  marglnaL  additional  usefulpess  that  the  names  ahd  addresses  w-oufef  serve  in  uncovert^g 
\vha-f  the- government  is  up  -fa.’"};  Loc.ai  1274,  111.  Fed  of  Tedched2S7  Iff.  App,  3d  at  193  (names 
and  addresses  of  school- district  parenfs.wer'e  not  disclosed  because  disclosure  had  "hathingfo 
do  with  the  duties  of  any  puhitc  servant");  Shpef  Me+al  Worfe/s,  I3d  F.3d  af  -9Q3  ('hhe  release  of 
names,  addresses-,  d-hd  simitar  'private''  Mormatipn  reveals  liftie,.  If-  anyttyihg^-  about  the  operalfons 
of'th-eDepdrtrhenf  of  Veterans  Affairs.  V 

.Accordingly,  -RPD’s  redaeffoh  of  personal  addresses  and  fefephorie  aumbers  is  lawful 
While  the  (ndfyidua-ls-  whose  Wait  Lid  appi/cdtio/is  me.  at  fssue.h'Me  have  a substantial  privacy  ■ 
Merest  in  nondisclosure  of  .their  horne  addresses  and  phone  numbers,  there  is  no  legitima  te-  . 
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public  fnferesi  served  by  mandating- disclosure.  Disclosure  of  the  information  wilt  'no  t promote 
openness  in  government  nor  will  if  shed  light  on  RPE>‘s  peiiormance  of  its  duties,  To  the  extent 
MaioncN  or  any  other  citizen  Is  inte/esfedih  the  n umper  and  date  -of  Waif  List  applications  at  the 
Marina,  and/or  the  identity  at  the  applicants,  all  such  Information  is  readily  discernible  from  the 
documents  RPD  has  provided  Id  MaionchL 

It],  RPD's  Redactions  Do  Not  Violate-  3 un-shIne  Ordinance  Provkion's  Regarding  Contracts, 

Finally,  Maionchi  claims  that  the  Wait. Lhf  applications  are  ‘'cortfra.cts“  and  therefore,  he 
qrgyeSi  Section  67.2rffe)  (]j.  of.  the  Sunshine  Ordinance  mandates'  that  the  home  address  and 
phone  numbers  on  the  applications  be  disclosed.  This  argument  appears  to  be  based  on  a 
■ misunderstanding  of  the  /lature  of  the  apptipdtion  forms  a'nd.drriisreading. Of  Section  07.24  ('e}(l), 

•As  on  iniiiat  matter,  the  Waif  List  applicaflon  fomts  that  RPD  provided  'Maionchi  are  not 
"contracts."  'A  contract  is  "-[gjn  agreemertf  between  two  or  more  parfie.s  creating  obBgatJons 
that  are  enforceable'  or  otherwise  recagnjzabie  a.t  law,"  Bfack's  LoW  Oictionary.  fPth  ed.  2009). . 
These  records  are  applications  th.at  persons  who  wish  to;  be  placed  on  the  Marina  Waft  List  m'ust 
fiH  oufTn  order  to  be  eligible  for  a berth  if  one  becomes  avoUabte.  When  a berth  assignment 
becomes  gVqlfabfe,  RpD  then  makes  an  offerto  the  person  Wi-fh'the  most  seniarify  on  the  Waft 
Ust,  and  that  person  has  IS  days  to  either  accept  or  decline  t-fne  offer.  [Marina  R'uJes,  Section 
} 1 }.  Because  the  dppUcaiioh  forms  do  not  create  any  eniarceabfe  obifgafjons  on  the  part  of 
either  RP.D  or  fhe~  applicant  they  ore  not  GOatracfs,  • ' , • ' 

Even  if  these  appHogtlon -forms  could  somehow  be  construed  os  ‘'contracts,"  no-thing  in 
Secftm  67.24(e)'[}}.of  me  Sunshine  Qrdinance  compels  'the  City  to  'disclose  private  residence  or 
phone  information  that  may  be  listed  'in  a contract.  '■  That  section  simply  states  that  .contracts 
■and  bldding-re'Tdted  dacumenfs  and-cOmmUhicaflons  ‘‘shall  be  open  to  inspecttoh  irnrnedlately 
after  a contra'cT.  has  been  awarded.  This  section  ensures  that  cWzens  have  access  to  relevant 
ihformaffon  ahobt.  the  City  contracifng  pfaceSs,  such  as  the  identify  of  contractors  and  bidders, 
the  dollar  dfnounf  of  the  'co-ntrac%  the  scope  of  wQf.k.  or  services'tb  he  provided  under  the 
contract,  etc.  KPD  has-  rhade  publicly  available  all  of-  this  inforrnatibn  on  the  Waif  Usf 
appUcatJon  form  --  the  names  of  the  applicants,  the  date' of  the  appii'patlan,  the  .size  of 'the. berth 
they  are  seeking,,  and  so' forth 

Of.  course,  in  the  case  of  standard  City  contracts  for  goods  and. 'services,  }t  is  unfikeiy  that 
a contactor  would  'Jisf  his/her  home;  address  or  home:  phone,  rather  than  a business  address  dr 
phone,-  ina-con'tact  .But' citizens  applying  forberfhing  ass}gnments.-in  the.  ■M.qrha- seek  to  use  ■ 
the  berths  for  personal  fecpeaftondl  use,  not  as  part  of  a cornmercial  enterprise,  .indeed, 
commercial  activity  is  generally  ptahibifed  in  the  Marina,  and  the  Marina  kules  expifdffy  state 
that  "[fjhe  name  of  onfy  one  nafurut  person  may  appear  on  the  appifcoftbn.  Corporations,  ■ ■ 
partnerships-  or  business  name's  w0  not  be  accepted^  (-M'afihd  Rules,  Section  Asa  r.esi/tf, 

applicants  most"  often  supply  RPD  with  fheir  home  addresses  arp  home  phone  numbers-  os-  the 
point  of-  contact  because  they  do.  not  have  cdmmerd.ai  ad-ckesses  or  phone  numbers  that 
pertain  td'renfai  ot  the  berth  By- doing  .so,  these  citizens  da-nof  wahre  their  privacy  rights  in  the 
confidehfiatify  of  'their  home  addresses. 

In  light  of  the  exfendve  case  fcrw  recoghking  indivfdvaP  substantiql  privacy  interest  in 
their  home  addresses  and  phone  n, umbers,  the  absence  of  a cdmpelfmg  reason  to  jusfify 
dtsclosure  of  this  private  ihformafhn  on  the  Wait  list -OppH'cafion  forms,  and" the  abkepb'e  ofany- 
affrrmatiye  waiverofthet  privacy  rights  an  the  pat  'of  the  Waif  List  applicants,  RPD  lawMy 
redacted,  the.  persohai  contact  information  on  the  appilcaifon  forms.  Accoixjtn-giy,  RPD 
'respectfully  requesfy  that  the  Task  Force' -dismiss  Corripfaini  if -1 20SB-. 
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JhciFik  yo-u  focyo-or  time  and  constderaftan. 

Illy' . 

Ofive  Qdag 
C uthdian  of  Reaords 

Atfacfrmenis:  Exhibit  A 
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File  No. 


SOTF  Item  No. 
CAC  Item  No.  ‘ 


SUNSHINE  ORDINANCE  TASK  FORCE 

AGENDA  PACKET  CONTENTS  LIST 


Sunshine  Ordinance  Task  Force  (SOTF)  Date:  November  6.  2013 

Compliance  and  Amendments  Committee  (CAC)  Date:  
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Completed  by: Date 

*An  asterisked  item  represents  the  cover  sheet  to  a document  that  exceeds  75  pages. 
The  complete  document  is  in  the  file. 
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CIT7  AND  County  of  San  Francisco 


DATE  THE  DECISION  ISSUED 
May  1, 2013 


DOMINIC  MAIONCHI  V.  RECREATION  AND  PARKS  DEPARTMENT  (CASE  NO.  12058) 


FACTS  OF  THE  CASE 


Complainant  Dominic  Maionchi  ("Complainant")  alleges  that  the  Recreation  and  Parks 
Department  ("the  Department")  failed  to  timely  respond  to  his  November  22,  2012  records 
request,  and  that  they  also  failed  to  provide  unredacted  copies  of  the  records  requested, 

COMPLAINT  FILED 

On  December  1 2,  2012,  Complainant  filed  this  complaint  against  the  Department,  alleging  . 
violations  of  Sections  67.21  (b),  67.24(e)(1),  and  67.24(i)  of  the  Ordinance. 

HEARING  ON  THE  COMPLAINT 

On  May  1 , 201 3,  Complainant,  Dominic  Maionchi  appeared  before  the  Task  Force  and 
presented  his  claim.  Respondent,  Olive  Gong,  Custodian  of  Records,  Recreation  and  Park 
Department  presented  Recreation  and  Park  Department’s  defense. 

The  issue  in  the  case  is  whether  Recreation  and  Park  Department  violated  Sections  67,21 
and  67,24  of  the  Ordinance  and/or  Sections  6253  of  the  California  Public  Records  Act. 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 

Based  on  the  testimony  and  evidence  presented  the  Task  Force  finds  that  the  testimony  of 
Complainant,  Dominic  Maionchi  to  be  persuasive  and  finds  that  Section  67,26  of  the 
Sunshine  Ordinance  to  be  applicable  in  this  case.  The  Task  Force  does  not  find  the 
testimony  provided  by  Respondent,  Olive  Gong  persuasive  with  regard  to  alleged  violation 
of  Section  67.26, 

DECISION  AND  ORDER  OF  DETERJ'/U NATION 


The  Task  Force  finds  that  Recreation  and  Park  Department  violated  Section  67.26  of  the 
Sunshine  Ordinance  for  illegal  redaction  of  personal  information  contained  in  public 
records;  The  agency  shall  release  the  unredacted  records  requested  within  5 business  days 
of  , the  issuance  of  this  Order  and  appear  before  the  Compliance  and  Amendments.- 
Committee  on  July  1 6,  2013. 


City  Hall  • 1 Dr.  Carlton  B,  Goodlett  Place  • Room  244  ‘ San  Francisco,  CA  94102-4689 
(41 5)  554-7724  • Fax  (4 1 5)  554-7854  • TDD/TTY  No.  (4 1 5)  554-5227 
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City  and  County  of  San  Francisco 


SuNSHiNt  Ordinance  Task  Force 


This  Order  of  Determination  was  adopted  by  the  Sunshine  Ordiriance  Task  Force  on  May  1 , 
2013,  by  the  following  vote:  (Knee  / Hyland) 

Ayes:  Knee,  Pijpel,  Sims,  Hyland,  Oka,  Fischer,  Grant 
Noes:  David 
Absent:  Washburn 


Kitt  Grant,  Chair 

Sunshine  Ordinance  Task  Force 


c:  Jerry  Threet,  Deputy  City  Attorney 

Dominic  Maionchi,  Complaint 

Olive  Gong,  Recreation  and  Park  Department,  Respondent 


city  Holl  • 1 Dr.  Carlton  B.  Goodlett  Place  * Room  244  • San  Francisco,  CA  94102-4689 
(4 1 5)- 554-7724  • Fax  (415)  554-7854  • TDD/TTY  No.  (415)  554,-5227 
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City  and  County  of  San  Francisco  Office  of  the  City  Attorney 

Dennis  J.  Herrera  Jerry  Threet 

Oily  Attorney  Deputy  City  Attorney 

Direct  Dial:  (415)554-3914 

Email:  jen7.threet@sfg0v.org 

MEMORANDUM  ; 

Sunshine  Ordinance  Task  Force 

Jerry  Threet 
Deputy  City  Attorney  ' 

April  26, 2013 

Complaint  12058  — Maionchi  v.  SF  Department  of  Recreation  and  Parks 

BACKGROUND 

. Complainant  Dominic  Maionchi  (''Complainant”)  alleges  that  the  Recreation  and  Parks 
Department  ("the  Department")  failed  to  timely  respond  to  his  November  22,  2013  records 
request,  and  that  they  . also  failed  to  provide  unredacted  copies  of  the  records  requested. 

COMPLAINT 

On  December  12,  2012,  Complainant  filed  this  complaint  against  the  Department, 
alleging  violations  of  Sections  67.21(b),  67.24(e)(1),  and  67.24(i)  of  the  Ordinance. 

JURISDICTION  . 

The  Recreation  and  Parks  Department  is  a charter  department  under  the  Ordinance.  The 
Task  Force  therefore  generally  has  jurisdiction  to  hear  a complaint  against  the  Department. 

APPLICABLE  STATUTORY  SECTION(S): 

Section  67  of  the  San  Francisco  Administrative  Code: 

o Section  67.21  governs  responses  to  a public  records  request, 
o Section  67.24  governs  public  information  that  must  be  disclosed  under  the 
■ Ordinance,  notwithstanding  exceptions  under  the  Public  Records  Act. 

Section  6250  et  seq.  of  the  Cal.  Gov't  Code 

s Section  6253  governs  the  release  of  public  records  and  the  timing  of  responses., 

APPLICABLE  CASE  LAW: 

None. 

ISSUES  TO  BE  DETERMINED 

Uncontested/Contested  Facts;  Complainant  alleges  as  follows; 

November  22nd  I requested  copies  of  the  contacts  for  all  people  on  the  90 
foot  wait  list  at  the  SF  Marina.  Members  of  the  public  fill  out  an 
application  that  requires  a fee.  These  applications  are  contracts  between 
the  applicant  and  the  City  and  County  of  San  Francisco  to  provide  a berth 
when  one  should  become  available.  On  August  5,  2009, 1 made  a similar 
request  for  copies  of  un-redacted  berthing  contracts  between  the  agency 
and  slip  holders  and  was  denied.  I- filed  a complaint  and  on  July  28,  2009 
received  a finding  in  my  favor.  (DOMINIC  MAIONCHI  v. 


Fox  Plaza  • 1 390  Market  Street,  7™  Floor  • San  Francisco,  California  94 1 02-5408 
Reception:  (415)554-3800  • Facsimile  (415)437-4644 
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City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


MEMORANDUM 

TO:  Sunshine  Ordinance  Task  Force 

DATE:.  April  26,  2013 
PAGE:  2 

RE: Complaint  12058  - Maionchi  v.  SF  Department  of  Recreation  and  Parks  

RECREATION  AND  PARI-C  DEPARTMENT  (09032))  The  Task  Force  . 
found  that  the  agency  violated  Section  67.24  for  withholding  information. 

On  December  1 1th,  after  1 9 days,  I received  notice  that  they  would  not  be 
providing  the  unredacted  documents.  San  Francisco  Park  and  Recreation 
has  again  violated  section  67.21,  specifically:  I.  Section  67.21b  by  not 
complying  in  10  days  with  the  request,  and  2.  Section  67.24el  3,  Section 
67.241 1 ask  that  the  dociunents  be  provided  immediately,  I will  waive  the 
hearing  if  the  documents  are  provided  before  the  hearing  takes  place. 

In  a letter  dated  December  19, 2011,  Olive  Gong  responded  on  behalf  of  the  Department 
to  complaint.  Gong  fust  alleges  that  the  records  request  was  received  by  email  after  5 p.m.  on 
Thursday,  November  22,  2012,  whieh  was  a holiday  and  thus  the  Department  was  not  oipen  for 
business.  Ms  Gong  thus  alleges  that  the  Department  actually  received  the  request  on  Monday, 
November  26,  2012.  She  thus  concludes  that  the  Department’s  email  response  on  December  2, 
2012,  7 days  later,  was  within  the  10  day  response  time  required  by  the  Ordinance.  Ms.  Gong 
further  alleges  that  the  response  included  electronic  copies  of  the  five  application  forms  for  90 
foot  berths  that  were  responsive  and  in  the  Department’s  custody. 

Ms.  Gong  further  alleges  that  the  Department  redacted  personal  address  and  telephone 
information  from  the  forms  provided,  but  did  not  redact  the  names  of  the  individuals  or  any 
business  contact  information  that  they  may  have  provided.  She  further  alleges  that  the  redaction 
was  done  to  protect  the  individual  right  of  privacy  of  these  applicants.  Ms.  Gong  does  not, 
provide  a copy  of  the  email  transmittal  of  these  redacted  documents,  so  it  is  unclear  whether  that 
email  response  explained  the  redaction  or  provided  any  justification  for  it  to  Complamant 

Ms.  Gong  further  alleges  that,  upon  receipt  of  the  email  and  redacted  documents,  ■ 
Complainant  objected  to  the  redactions  the  Department  had  performed  on  the  documents.  She 
further  states  that  on  December  11,  2012,  the  Department  sent  a writing  to  Complamant 
“explaining  again  why  [the  Department]  was  redacting  home  address  and  phone  numbers  from 
the  application  forms  and  providing  legal  citations  for  those  redactions.” 

Ms.  Gong’s  response  to  the  Complaint  then  contains  an  extensive  legal  analysis  of  why 
the  Department  was  justified  in  redacting  the  private  contact  information  from  the  berth 
applications,  which  I will  not  repeat  here. 

QUESTIONS  THAT  MIGHT  ASSIST  IN  DETERMIMNG  EACTS  • 

« What  exactly  was  the  Department’s  written  response  on  December  2,  2012? 

• Did  the  Department’s  December  2,  2012  response  include  a written  justification  for  the 

■ redaction  of  the  documents  provided  and  cite  to  the  exemptions  on  which  it  relied  for  such' 
redaction? 

LEGAL  ISSUES/LEGAL  DETERMINATIONS: 

« Did  the  Department  timely  respond  to  the  records  request  under  Section  67.21(b)? 

• Were  the  records  at  issue  covered  by  Section  67.24(e)(1)  of  the  Ordinance? 

• Did  the  Department  respond  in  the  manner  required  by  Section  67.24  or  the  Ordinance? 
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City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


MEMORANDUM 


TO:  Sunshine  Ordinance  Task  Force 

DATE;  April  26,  2013 

PAGE:  3 , . 

RE:' Complaint  12058  -Maionchi  v.  SF  Department  of  Recreation  and  Parks 


CONCLUSION 

THE  TASK  FORCE  FMDS  THE  FOLLOWING  FACTS  TO  BE  TRUE: 


THE  TASK  FORCE  FINDS  THE  ALLEGED  VIOLATIONS  TO  BE  TRUE  OR  NOT  TRUE. 
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City  and  County  of  San  Francisco  Office  of  the  City  Attorney 

MEMORANDUM 


TO:  Sunshine  Ordinance  Task  Force 

DATE:  April  26,  2013 

PAGE:  4 _ 

RE: Complaint  12058  -Maionchi  v.  SF  Depaitment  of  Recreation  and  Parks 


SEC.  67.1  FINDINGS  AND  PURPOSE  . 

The  Board  of  Supervisors  and  the  People  of  the  City  and  County  of  San  Francisco  find  and 
declare: 

(a)  Government's  duty  is  to'serve  the  public,  reaching  its  decisions  in  fill  view  of  the  public. 

(b)  Elected  officials,  commissions,  boards,  councils  and  other  agencies  of  the  City  and  County 
exist  to  conduct  the  people's  business.  The  people  do  not  cede  to  these  entities  the  right  to  decide 
what  the  people  should  know  about  the  operations  of  local  government. 

(c)  Although  California  has  a long  p-adition  of  laws  designed  to  protect  the  public's  access  to  the 
workings  of  government,  every  generation  of  governmental  leaders  includes  officials  who  feel 
more  comfortable  conducting  public  business  away  from  the  scrutiny  of  those  who  elect  and 
employ  them.  New  approaches  to  government  constantly  offer  public  officials  additional  ways  to 
hide  the  making  of  public  policy  from  the  public.  As  government  evolves,  so  must  the  laws 
designed  to  ensure  that  the  process  remains  visible. 

(d)  The  right  ofthe  people  to  know  what  their  government  and  those  acting  on  behalf  of  their 
government  are  doing  is  fundamental  to  democracy,  and  with  very  few  exceptions,  that  right 
supersedes  any  other  policy  interest  government  officials  may  use  to  prevent  public  access  to 
information.  Only  in  rare  and  unusual  circumstances  does  the  public  benefit  from  allowing  the 
business  of  government  to  be  conducted  in  secret,  and  those  circumstances  should  be  carefully 
and  narrowly  defined  to  prevent  public  officials  from  abusing  their  authority. 

(e)  Public  officials  who  attempt  to  conduct  the  public's  business  in  secret  should  be  held 
accountable  for  their  actions.  Only  a strong  Open  Government  and  Sunshine  Ordinance,  enforced 
by  a strong  Sunshine  Ordinance  Task  Force,  can  protect  the  public's  interest  in  open  government.  ■ 

The  people  of  San  Francisco  enact  these  amendments  to  assure  that  the  people  of  the  City 
remain  in  control  of  the  government  they  have  created. 

(g)  Private  entities'  and  individuals  and  employees  and  officials  of  the  City  and  County  of  San 
Francisco  have  rights  to  privacy  that  must  be  respected.  However,  when  a person  or  entity  is 
before  a policy  body  or  passive  meeting  body,  that  person,  and  the  public,  has  the  right  to  an 
open  and  public  process. 

SEC.  67.21.  PROCESS  FOR  GAINING  ACCESS  TO  PUBLIC  RECORDS; 
ADMINISTRATIVE  APPEALS; 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein, 
(hereinafter  referred  to  as  a custodian  of  a public  record)  shall,  at  normal  times  and  during 
normal  and  reasonable  hours  of  operation,  without  unreasonable  delay,  and  without  requiring  an 
appointment,  perrnit  the  public  record,  or  any  segregable  portion  of  a record,  to  be  inspected  and 
examined  by  any  person  and  shall  furnish  one  copy  thereof  upon  payment  of  a reasonable 
copying  charge,  not  to  exceed  the  lesser  ofthe  actual  cost  or  ten  cents  per  page. 

(b)  A custodian  of  a public  record  shall,  as  soon  as  possible  and  within  ten  days  following 
receipt  of  a request  for  inspection  or  copy  of  a public  record,  comply  with  such  request.  Such 
request  may  be  delivered  to  the  office  of  the  custodim  by  the  requester  orally  or  in  writing  by 
fax,  postal  delivery,  or  e-mail.  If  the  custodian  believes  the  record  or  information  requested  is  not 
a public  record  or  is  exempt,  the  custodian  shall  justify  withholding  any  record  by  demonstrating, 
in  writing  as  soon  as  possible  and  within  ten  days  following  receipt  of  a request,  that  the  record 
in  question  is  exempt  under  express  provisions  of  this  ordinance. 
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Office ofthe  City  Ahorney 


City  and  County  of  San  Francisco 

MEMORANDUM 


TO:  Sunshine  Ordinance  Task  Force 

DATE:  April  26,  2013 

PAGE:  5 

RE: Complaint  12058  -Maionchi  v.  SF  Department  of  Recreation  and  Paries 


(Ic)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by 
providing  a copy,  shall  be  governed  by  the  California  Public  Records  Act  (Government  Code 
Section  6250  et  seq.)  in  particulars  not  addressed  by  this  ordinance  and  in  accordance  with  the 
enhanced  disclosure  requirements  provided  in  this  ordinance.- 

SEC.  67.24.  PUBLIC  INEORMATION  THAT  MUST  BE  DISCLOSED. 

Notwithstanding  a department’s  legal  discretion  to  withhold. certain  information  under  the 
California  Public  Records  Act,  the  following  policies  shall  govern  specific  types  of  documents 
and  information  and  shall  provide  enhanced  rights  of  public  access  to  information  and  records: 

(e)  -Contracts,  Bids  and  Proposals 

(1)  Contracts,  contractors"  bids,  responses  to  requests  for  proposals  and  all  other  records  of 
communications  between  the  department  and  persons  or  firms  seeking  contracts  shall  be  open  to 
inspection  immediately  after  a contract  has  been  awarded.  Nothing  in  this  provision  requires  the 
disclosure  of  a private  person’s  or  organization’s  net  woiih  or  other  proprietary  financial  data 
submitted  for  qualification  for  a contract  or  other  benefit  until  and  unless  that  person  or 
organization  is  awarded  the  contract  or  benefit.  All  bidders  and  contractors  shall  be  advised  that 
information  provided  which -is  covered  by  this  subdivision  will  be  made  available  to  the  public 
upon  request.  Immediately  after  any  review  or  evaluation  or  rating  of  responses  to  a Request  for 
Proposal  ("RFP")  has  been  completed,  evaluation  forms  and  score  sheets  and  any- other 
documents  used  by,  persons  in  the  RFP  evaluation  or  conti-actor  selection  process  shall  be 
available  for  public  inspection.  The  names  of  scorers,  graders  or  evaluators,  along  with  their 
iadividual  ratings,  comments,  and  score  sheets  or  comments  on  related  documents,  shall  be  made 
immediately  available  after  the  review  or  evaluation  of  a RFP  has  been  completed. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for 
withholding  for  any  document  or  information  based  on  a finding  or  showing  that  the  public 
interest  in  withholding  the  information  outweighs  the  public  interest  in  disclosure.  All 
withholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  this 
ordinance  providing  for  withholding  of  the  specific  type  of  information  in  question  or  on  an 
express  and  specific  exemption  provided  by  California  Public  Records  Act  that  is  not  forbidden 
by  tliis  ordinance. 


CALIFORNIA  PUBLIC  RECORDS  ACT 

6254.  EXEIVIPTION  OF  PARTICULAR  RECORDS 

Except  as  provided  in  Sections  6254.7  and  6254.13,  nothing  in  this  chapter  shall  be  constiued  to 
require  disclosure  of  records  that  are  any  of  the  following: 

[■■•] 

(c)  Personnel,  medical,  or  similar  files,  the  disclosure  of  which  would  constitute  an  unwarranted 
invasion  of  personal  privacy, 

■ 

fc)  Records,  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  to  federal  or  state  law, 

. including,  but  not  limited  to,  provisions  of  the  Evidence  Code  relating  to  privilege. 


n:\codeni\as2012V960Q241\00843350.doc 


170 


City  and  County  of  San  Francisco 


• Office  of  the  City  Attorney- 


memorandum 


TO:  Sunshine  Ordinance  Task  Force 

DATE;  April  26,2013 
PAGE:  6 

RE: Complaint  12058  -Maionchi  v,  SF  Depaitment  of  Recreation  and  Parks 


CALIFORNIA  CONSTITUTION,  ART.  I,  § 3 (PROPOSITION  59)  A.  ARTICLE  1 
SEC.  3.  (a)  The  people  have  the  right  to  instruct  their  representatives,  petition  government  for 
redress  of  grievances,  and  assemble  freely  to  consult  for  the  common  good. 

(b)  (l)  The  people  have  the  right  of  access  to  information  concerning  the  conduct  of  the  people’s 
business,  and,  therefore,  the  meetings  of  public  bodies  and  the  writings  of  public  officials  and 
agencies  shall  be  open  to  public  scrutiny. 

(2)  A statute,  court  rule,  or  other  authority,  including  those  in  effect  on  the  effective  date  of  this 
subdivision,  shall  be  broadly  construed  if  it  furthers  the  people’s  right  of  access,  and  narrowly 
construed  if  it  limits  the  right  of  access.  A statute,  court  rule,  or  other  authority  adopted  after  the 
effective  date  of  this  subdivision  that  limits  the  right  of  access  shall  be  adopted  with  findings 
demonstrating  the  interest  protected  by  the  limitation  and  the  need  for  protecting  that  interest. 

(3)  Nothing  in  this  subdivision  supersedes  or  modifies  the  right  of  privacy  guaranteed  by  Section 
1 or  affects  the  construction  of  any  statute,  court  rule,  or  other  authority  to  the  extent  that  it 
protects  that  right  to  privacy,  including  any  statutory  procedures-  governing  discovery  or 
disclosure  of  information  concerning  the  official  performance  or  professional  qualifications  of  a 
peace  officer. 

(4)  Nothing  in  this  subdivision  supersedes  or  modifies  any  provision  of  this  Constitution, 
including  the  guarantees  that  a person  may  not  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  or  denied  equal  protection  of  the  laws,  as  provided  in  Section  7. 

(5)  This  subdivision  does  not  repeal  or  nullify,  expressly  or  by  implication,  any  constitutional  or 
statutory  exception  to  the  right  of  access  to  public  records  or  meetings  of  public  bodies  that  is  in 
effect  on  the  effective  date  of  this  subdivision,  including,  but  not  limited  to,  any  statute 
protecting  the  confidentiality  of  law  enforcement  and  prosecution  records. 

(6)  Nothing  in  this  subdivision  repeals,  nullifies,  supersedes,  or  modifies  protections  for  the  ■ 
confidentiality  of  proceedings  and  records  of  the  Legislature,  the  Members  of  the  Legislature, 
and  its  employees,  committees,  and  caucuses  provided  by  Section  7 of  Article  IV,  state  law,  or 
legislative  rules  adopted  in  furtherance  of  those  provisions;  nor  does  it  affect  the  scope  of  , 
permitted  discovery  injudicial  or  adniinistrative  proceedings  regarding  deliberations  of  the 
Legislature,  the  Members  of  the  Legislature,  and  its  employees,  committees,  and  caucuses. 
(Added  Nov.  5,  1974.  Amended  by  Stats.  2004,  Res;  c.  1 (S.C.A.l)  (Prop,  59,  approved  Nov.  2, 
2004,  eff.  Nov.  3,  2004).) 
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From: 

Sent: 

To: 

Subject: 


complaints@sfgov.org 

Wednesday,  December  12,  201 2 '2:57  PM 

SOTF 

Sunshine  Compiaint 


To : sotf@sfgov  .org 

Email:  complaints@sfgov.org 

DEPAHTMENT:san  francisco  park  and  recreation 

CONTACTED: OHve  Gong 

PUBLIC_RECORDS_VIOLATION:yes 

PUBLIC_MEETEMG_VIOLATION:No 

MEETING_DAPE: 

SECT[ONS_VI.OLATED:67.21b  67.24el  67.24i 

DESCRIPTION:On  November  22nd  I requested  copies. of  the  contracts  for  all  people  on  the  90  foot  wait  list  at 
the  SF  Marina.  Members  of  the  public  fill  out  an  appEcation  that  requires  a fee.  These  applications  are  contracts 
between  the  applicant  and  the  City  and  County  of  San  Francisco  to  provide  a berth  when  one  should  become 
available.  On  August  5,  2009, 1 made  a similar  request  for  copies  of  un-redacted  berthing  contracts  between  the 
agency  and  slip  holders  and  was  denied.  I filed  a complaint  and  on  July  28,  2009  received  a finding  in  my  favor. 
(DOMINIC  MAIONCHI  v.  RECREATION  AND  PARX  DEPARTMENT  (09032))  The  Task  Force  found  that 
the  agency  violated  Section  67.24  for  withholding  information.  On  December  1 1th,  after  19  days,  I received- 
notice  that  they  would  not  be  providing  the  unredacted  documents,  San  Francisco  Park  and  Recreation  has  again 
violated  section  67.21,  specifically:  1,  Section  67.21b  by  not  complying  in  10  days  with  the  request,  and  2. 
Section  67,24el  3.  Section  67,24i  I ask  that  the  documents  be  provided  immediately.  I will  waive  the  hearing  if 
the  documents  are  provided  before  the  hearing  takes  place. 

HEARING:  Yes 

PRE-HEARING:Yes  . , 

DATE.T2/12/12 
NAME:  dominie  maionchi 
ADDRESS ;250  avila  street 
ClTY:san  fi"ancisco  ca 
ZIP;94123 

PHONE:4153858278 

CONTACT_EMAIL:dm567@pacbell.net 

ANONYMOUS: 

CONFIDENTIALITY_REQUESTED;No  ’ 
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From;  dm567@Dacbell.net 

To:  SOTF 

Subject:  Fwd:  90  foot  slip 

Date:  Friday,  September  06,  2013  11;20:97  AM 


The  task  force  asked  for  my  original  sunshine  request  to  rec  and  park, 
here  it  is. 

As  you  can  see  from  the  emails,  it  is  clear  why  I aske^i  for  the  90  foot  wait  list  agi-eements.  I actually  told  John  what 
I would  use  them  for, namely,  to  infoiTn  these  people  that  their  rights  under  their  wait  list  agi-eement  may  have  been 
violated. 

thanks 

dom 


Begin  forwarded  message; 

From:  "dm567@pacbell.nef  <dm567@pacbeH.net> 

Subject;  Re:  90  foot  slip 

Date:  November  22,  2012  5:18:10  PM  PST 

To:  "Moren,  John"  <john.moren@sfQov.org> 

Cc:  Doug  <mail@matelot.com> 

Bcc:  nancenumber1@aol.com.  Olive  Gong  <Olive.Gona@sfaov.ora> 
John, 

Are  you  never  embairassed? 

I am  requesting  copies  of  the  contracts  for  all  people  on  the  90  foot  wait  list, 
dom 


On  Nov  22,  2012,  at  10:00  ANf,  Moren,  John  wrote: 


Hello  Mr.  Maionchi, 

The  berth  transfer  you  are  concerned  with  was  resolved  in  the  best  interest  of  the  Marina  in 
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accordance  with  our  policies. 


Best  Regards, 

John  Moren,  CMM 

Harbormaster 

San  Francisco  Marhia  Small  Craft  Harbor 
parks.sfgov.org  1 sfreconline.org 

City  & County  of  San  Francisco  " Recreation  & Park  Department  “ 501  Stanyan  Street « San  Francisco,  CA  94117 
Tel  415.831.6322  " Fax  415.292.2015  ^-IVlarl:  iohn.morem5)sfgov.org 


From:  dm567(ai pacbell.net  [mailto:dnT567(a) pacbell.net] 

Sent:  Thursday,  November  08,  2012  8:28  AM 
To:  Moren,  John 
Subject;  90  foot  slip 

Dear  N't’.  Moren, 

RE;  Slip  transfer  from  Brooke  Pierson  to  Robert  Slobe  and  Jokn  Areias 


I have  reviewed  the  documents  for  the  slip  transfer  and  object  to  its  legality  under  the  past 
and  present  rules  and  regulations  adopted  by  the  SF  Park  and  Recreations  Department. 

Facts: 

Slip  transfer  occurred  on  August  31,  2012  from  Brooke  Pierson  to  Robert  Slobe  and  John 
Areias 

Robert  Slobe  and  John  Areias  took  title  to  the  boat  on  June  8,  2012  as  per  the  Coast  Guard 
Documentation. 

The  previous  owner  of  the  boat  is  unlmown  from  the  file. 

Notice  was  given  to  slip  holder  on  6/5/12  that  back  due  slip  fees  of  23,176  dollars  must  be 
paid  and  statement  of  vessel  ownership  must  be  completed. 

Slip  holder  as  of  6/5/12  was  past  due  in  rent  by  approximately  23,000.  Back  due  rent  wasn't 
paid  until  8/31/12 

Statement  of  vessel  ownership  listing  above  mentioned  partners  is  dated  8/31/2012 
Vessel  purchase  agreement  dated  3/1 8/10 
Bill  of  sale  dated  4/24/12 


Applicable  Rules  and  Regulations: 

The  rules  and  regulations  of  the  SF  Marina  Small  Craft  Harbor  were  adopted  by  the 


Recreation  and  Park  Commission  on  April  19th,  2012. 

The  deadline  for  submitting  statements  of  vessel  ownership  naming  partners  was  July  1st. 
2012. 

Change  of  ownership  for  vessels  and  motor  vehicles  does  not  occur  in  CA  until  title  transfers, 
in  this  case  June  8,  2012. 


Analysis: 

1 . This  is  an  improper  slip  transfer  because  seller  was  in  violation  of  the  Rental  Agi’eement  at 
the  time  of  the  transfer.  Brooke  Pierson  was  over  $23,000  dollars  in  arrears.  According  to 
the  signed  Rental  Agreement  dated  November  12th  2004,  "Boat  Owner  agrees  that  his/her 
right  to  use  the  assigned  berth  shall  teiniinate  upon  delinquency,  for  a period  of  50  days,  of  the 
rental  fee  required  under  this  agreement..."  This  language  does  not  say  "may"  but  rather 
"shall"  terminate.  Thus,  the  slip  holder  no  longer  had  any  legal  claim  to  possession  of  the  slip. 

Having  no  legitimate  legal  right  to  the  slip  Brooke  Pierson  could  not  transfer  the  slip  to  the 
buyers.  The  transfer  must  be  revoked. 

2.  This  is  an  improper  slip  transfer  because  seller  was  in  violation  of  the  rules  and  regulations.^ 
The  rules  and  regulations  in  effect  prior  to  April  19th,  2012  require  that  "An  owner,  upon  a 
bona  fide  sale  of  the  boat  berthed  therein,  with  the  PRIOR  (emphasis  added)  approval  of  the 
Marina  Manager  and  the  payment  of  a transfer  feee,  may  assign  the  berth  to  the  buyer  of  the 
boat."  Brooke  Pierson  did  not  inform  the  harbor  of  her  intention  of  selling  the  boat  prior  to  the 
sale  and  transfer  of  the  slip  as  required  by  the  past  and  present  rules  and  regulations. 

3.  Furtheimore  this  transaction  cannot  be  considered  a Pansfer  among  partners  and  should 
have  been  subject  to  the  transfer  fees  imposed  on  April  1 9th,  2012.  There  is  no  evidence  that 
Robert  Slobe  and  John  Ai-eias  were  ever  partners  of  Brooke  Pierson  and  on  the  same  title 
document  at  the  same  time. 

a.  The  Bill  of  Sale  demonstrates  that  buyers  purchased  100%  of  the  boat  from  Sellers  on 
4/24/12.  They  were  not  co-owners  prior  to  this,  nor  after. 

b.  The  statement  of  vessel  ownership  wasn't  signed  until  after  the  deadline  for  declaring 
paitners.  Furthermore,  at  no  time  were  Brooke  Pierson,  Robert  Slobe  and  John  Areias  co- 
owners/partners of  the  vessel  as  per  title  as  required  by  the  rules  and  regulations. 

c.  The  documents  demonstrate  that  they  were  never  paiiners  even  on  August  31,  2012  because 
title  was  not  held  by  all  three  concurrently. 

4.  Since  this  was  not  a transfer  among  partners  for  the  reasons  mentioned  above,  this 
Pansaction  should  be  considered  a sale  invoking  the  one  time  transfer  as  per  the  rules  and 
regulations  adopted  on  April  19th,  2012  before  title  PansfeiTed.  Thus  buyers  should  not  be 
allowed  to  Pansfer  the  slip  m the  future  with  the  sale  of  the  boat. 

Conclusion: 

1 . The  Pansaction  should  be  cancelled  and  the  slip  returned  to  the  marina  because  of 
violations  of  Marina  Rules  and  Regulations  and  the  Rental  Agreement.  Otherwise,  if  the  slip 
Pansfer  is  upheld,  such  violations  should  be  allowed  to  all  slip  holders  going  forward. 
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2.  If  the  slip  ti-ansfer  is  upheld,  this  was  not  a transfer  among  partners.  Slobe  and  Areias 
purchased  100%  of  the  boat  from  Brooke  Pierson.  Thus  the  one  time  slip  transfer  was 
invoked  and  cannot  be  used  again  by  the  buyers  and  in  addition  they  owe  the  marina  the  slip 
transfer  fee  due  to  the  sale.  Otherwise,  no  boater  should-be  required  to  pay  any  transfer  fees 
on  future  one  time  slip  transfers. 

Questions: 

1.  If  you  agi-ee  with  the  analysis  that  this  was  an  improper  slip  transfer,  when  will  you  revoke 
this  transaction? 

2.  If  you  disagree  with  the  analysis  please  explain  why? 

3.  If  you  believe  this  is  a proper  slip  transfer  was  the  slip  transfer  fee  not  charged  to  buyers? 

4.  If  you  believe  this  is  a proper  slip  transfer  will  the  new  owners  be  allowed  a further  transfer 
of  the  slip  with  the  sale  of  the  boat  in  the  future? 

Regards, 
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From: 

To: 

Subject: 

Date: 


dm567@oacbell.net: 

SOTF 

Fwd:  sunshine  task  force 

Friday,  September  06,  2013  11:12:05  AM 


Please  add  this  email  to  the  file. 

It  shows  that  I asked  that  Phil  be  inforaied  about  the  sunshine  request, 
dom 


Begin  forwarded  message: 

From:  "dm567@pacbell.ner  <dm567@pacbell.net> 

Subject:  sunshine  task  force 

Date:  December  12,  2012  2:59:19  PM  PST 

To:  Olive  Gong  <Qlive.Gong@sfgov.org> 

Cc:  sotf@sfgov.org 

Bcc:  nancenumberl  @aol.com,  Doug  <mail@matelot.com> 

Dear  Olive  Gong, 

Please  forward  this  to  Phil  Ginsberg. 

This  is  a copy  of  my  complaint  to  the  sunshine  task  force  that  I filed  online  on  12/12/12; 


On  November  22nd,  2012  I requested  copies  of  the  contracts  for  all  people  on  the  90  foot  wait 
list  at  the  SF  Marina.  Members  of 

the  public  fill  out  an  application  that  requires  a fee.  These  applications  are  contracts  between 
the  applicant  and  the  City 

and  County  of  San  Francisco  to  provide  a berth  when  one  should  become  available. 

On  August  5,  2009, 1 made  a similar  request  for  copies  of  un-redacted  berthing  contracts 
between  the  agency  and  slip  holders  and  was  denied.  I filed  a complaint 
and  on  July  28,  2009  received  a finding  in  my  favor.  (DOMINIC  IVIAIONCHI  v. 
RECREATION  AND  PARK  DEPARTVIENT  (09032))  The  Task  Force  found  that  the 
agency  violated  Section  67.24  for  withholding  information. 

On  December  1 1th,  2012  after  19  days,  I received  notice  that  they  would  not  be  providing  the 
un-redacted  documents. 
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San  Francisco  Park  and  Recreation  has  again  violated  section  67.21,  specifically: 

1 . Section  67.21b  by  not  complying  in  10  days  with  the  request,  and 

2.  Section  67.24el 

3.  Section  67.24i 

I ask  that  the  documents  be  provided  immediately.  I will  waive  the  hearing  if  the  documents 
are  provided  before  the  hearing 
takes  place. 


dominie  maionchi 
dm567@pacbell.net 


This  message  contains  confidential  information  and  is  intended  only  for  the 
individual  named.  If  you  are  not  the  named  addressee  you  should  not 
disseminate,  distribute  or  copy  this  e-mail.  Please  notify  the  sender 
immediately  by  e-mail  if  you  have  received  this  e-mail  by  mistake  and  delete 
this  e-mail  from  your  system.  E-mail  transmission  cannot  be  guaranteed  to  be 
secure  or  error-free  as  information  could  be  intercepted,  corrupted,  lost, 
destroyed,  arrive  late  or  incomplete,  or  contain  viruses.  The  sendpr 
therefore  does  not  accept  liability  for  any  errors  or  omissions  in  the 
contents  of  this  message,  which  arise  as  a result  of  e-mail  transmission.  If 
verification  is  required  please  request  a hard-copy  version.  This  message  is 
sent  from  a computer  that  is  not  secure  and  the  authenticity  of  the  sender 
may  be  in  question. 
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From:  Gono,  Olive 

To:  SOTF 

Subject:  Response  to  COMPLAINT  No.  12058,  Dominic  Maionchi  v Reaeation  and  Park 

Date:  Wednesday,  October  30,  2013  4:‘t4:49  PM 

Attachments;  Maionchi  vs  RPD  Case  12058  response  for  Auo  7,  2013  Hearing  and  Sent  4 odf 

Attachment-  Letter  to  SOTF  dated  Dec  19,  2012  - Response  to  Complaint  12. ...pdf 


Good  Afternoon  Andrea, 

I have  attached  RPD's  response  for  the  Nov  6,  2013  hearing.  The  response  is  the  same  as  what  had 
previously  been  sent  for  the  previous  hearings  on  October  2,  2013  , Sept  4,  2013  and  August  7, 
2013. 

I will  be  attending  to  represent  the  department. 

Thank  you  for  your  help, 

Olive 


Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco- 
McLaren  Lodge  in  Golden  Gate  Park  | 501  Stanyan  Street  | San  Francisco,  CA  | 94117 

(415)  831.2708  | olive.gong@sfgov.org 

Visit  us  at  sfLe.cp.grLQr^. 

Like  us  on  Facebook 
Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 


Reduce,  Reuse,  Recycle 
From;  SOTF 

Sent:  Thursday,  October  24,  2013  4:57  PM 

To:  'dm567@pacbell.net';  Gong,  Olive;  Ginsburg,  Phil;  Ballard,  Sarah;  supreet.pabla@seiul021.org; 
Christensen,  Diana;  Cantara,  Gary;  'biilandbobclark@access41ess,net';  Lazar,  Howard;  Patterson)  Kate; 
Ray  Hartz  Jr;  Calvillo,  Angela;  Caldeira,  Rick;  Nevin,  Peggy;  Song,  Jack;  Jesson,  Paula;  'Elizabeth 
Hewson' 

Cc;  kitt  grant;  Lee,  Celia;  Threet,  Jerry 

Subject;  SOTF  - NOTICE  OF  HEARING;  Task  Force  Meeting  November  6,  2013 
Good  Afternoon, 

You  are  receiving  this  notice,  because  you  are  named  as  a Complainant  or 
Respondent  in  one  of  the  following  complaints  scheduled  with  the  Sunshine 
Ordinance  Task  Force,  1 )to  hear  the  merits  of  the  complaint  2)  issue  a 
determination  and/or  3)  complaint  has  been  referred  from  a Task  Force 
Committee. 

1.  COMPLAINT  No.  1 2058,  Dominic  Maionchi  v Recreation  and  Park 

2.  COMPLAINT  No.  12059,  Supreet  Pabia,  SEIU  Local  1022  v Human  Services 
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Agency 

3.  COMPLAINT  No.  1 3025,  William  Clark  v Arts  Commission 

4.  COMPLAINT  No.  13026,  Ray  Hartz,  Jr.  v Angela  Calvillo,  Clerk  of  the  Board 

5.  COMPLAINT  No.  1 3027,  Ray  Hartz,  Jr.  v Paula  Jesson,  Office  of  the  City  Attorney 

6.  COMPLAINT  No.  1 3028,  Charles  Pitts  v Community  Housing  Partnership 

7.  COMPLAINT  No.  13029,  Charles  Pitts  v Community  Housing  Partnership 

Date:  November  6,  201 3 

Location;  City  Hail,  Room  408 
Time;  4;00  p.m. 

Complainants:  Your  attendance  is  required  for  this  meeting/hearing. 
Respondents/Departments:  Pursuant  to  Section  67.21  (e)  of  the  Ordinance,  the 
custodian  of  records  or  a representative  of  your  department,  who  can  speak  to 
the  matter,  is  required  at  the  meeting/hearing. 

Documentation  (evidence  suppoding/disputing  complaint) 

For  a document  to  be  considered,  it  must  be  received  at  least  five  (5)  working  days 
before  the  hearing  (see  attached  Public  Complaint  Procedure). 

For  inclusion  of  the  agenda  packet,  supplemental/supporting  documents  must  be 
received  by  12:00  pm,  October  31,  2013. 

Thank  you, 

Andrea  S.  Ausberry 
Administrator 
Sunshine  Ordinance  Task  Force 
Office  415. 554-7724  I Fax  415.554,5163 

City  Hall,  1 Dr.  Carlton  B.  Coodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  Us!  I Twitter 


Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clickingi  iJ:.RL 
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Honorable  Members 

Sunshine  Ordinance  Task  Force 

City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place.  Rm.  244 

San  Francisco,  CA  94102 

July  29.  2013 

Sent  via  email 

Re:  Complaint#l2058  - Dominic  Maionchi  vs.  Recreation  and  Park  Department 


Dear  Honorable  Members  of  the  Sunshine  Ordinance  Task  Force: 

This  matter  concerns  the  Recreation  and  Park  Department's  lawful  redaction  on  privacy 
grounds  of  individuals'  home  addresses  and  home  phone  numbers  from  records  the 
Department  provided  to  the  Complainant  in  response  to  his  public  records  request.  As 
explained  in  the  Department's  detailed  submission  to  the  Task  Force  on  December  19. 
2012  (attached  hereto  for  your  reference),  the  Department  redacted  individuals’  private 
residence  addresses  and  home  phone  numbers  from  these  records  in  order  to  protect 
those  individuals’  personal  right  to  privacy  in  accordance  with  specific  provisions  of  the 
California  Constitution  and  the  California  Public  Records  Act. 

When  the  T ask  Force  first  heard  this  matter  on  May  1 , 201 3,  it  found  that  the 
Department  had  violated  Section  67.26  of  the  Sunshine  Ordinance  and  ordered  the 
Department  to  disclose  the  individuals’  home  addresses  and  phone  numbers.  The 
Department  declined  to  disclose  this  personal  contact  information  on  the  privacy 
grounds  set  forth  in  its  December  1 9th  letter.  On  July  16,  201 3,  the  Compliance  and 
Amendments  Committee  voted  to  send  the  case  back  to  the  full  Task  Force  with  the 
recommendation  that  it  be  referred  to  the  Ethics  Commission  for  a finding  of  a willful 
violation  of  the  Sunshine  Ordinance  under  Section  67.34. 

For  the  reasons  set  forth  in  our  December  19th  letter,  the  Department  has  not  violated 
the  Sunshine  Ordinance.  And  the  Department  certainly  has  not  committed  a “willful 
violation."  The  Ethics  Commission’s  Regulations  for  Violations  of  the  Sunshine 
Ordinance  (effective  January  25,  2013)  define  “willful  violation"  as  “an  action  or  failure  to 
act  with  the  knowledge  that  such  act  or  failure  to  act  was  a violation  of  the  Sunshine 
Ordinance,”  A department's  disagreement  with  the  Task  Force’s  interpretation  of  the 
Sunshine  Ordinance  does  not  constitute  a willful  violation.  Further,  in  deciding  to 


WcLamn  Lodge,  GcWen  G^le  Park  i 5CXI  S<anyan  Slreet  f San  Franosco.  CA  9^11  U ; FH:  ill  5.831 .27GO  ) FAX'  ill  5.S3 1 .i0%  I WAw.paffci.sfaov.-org 
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withhold  from  disclosure  the  individuals’  home  addresses  and  phone  numbers  to  protect 
their  right  to  privacy,  the  Department  sought  and  followed  the  advice  of  the  City 
Attorney’s  Office.  Indeed,  the  City  Attorney’s  Good  Government  Guide  instructs  that 
“the  general  rule  is  that  departments  should  not  disclose  home  addresses,  personal 
phone  numbers,  or  personal  e-mail  addresses  of  members  of  the  public.  Such  personal 
contact  information  typically  sheds  no  light  on  the  operations  of  City  government.”  City 
Attorney's  Good  Government  Guide,  2010-11  edition,  p.  94,  Given  that  the  Department 
was  acting  on  a well-founded  belief  that  its  redactions  complied  with  the  Sunshine 
Ordinance,  and  was  following  in  good  faith  the  advice  of  legal  counsel,  there  is  no  basis 
for  finding  a “willful  violation”  in  this  case.  Accordingly,  the  Department  respectfully 
submits  that  there  is  no  legal  basis  for  referring  this  matter  to  the  Ethics  Commission. 

Finally,  we  note  that  at  its  July  1'6  hearing,  the  Compliance  and  Amendments 
Committee  also  stated  that  the  City  Attorney’s  Office  violated  Section  67.21  (i)  of  the 
Ordinance  by  advising  the  Department  on  this  matter.  While  this  allegation  is  directed 
against  the  City  Attorney’s  Office,  it  is  relevant  to  our  operations  as  a City  department. 
Under  the  City  Charter,  the  City  Attorney  is  our  legal  counsel,  and  we  may  consult  with 
the  City  Attorney’s  Office  on  legal  issues,  including  public  records  issues. 

Thank  you  for  your  time  and  consideration. 

Olive  Gong 
Custodian  of  Records 

Attachments:  Letter  to  SOTF  dated  December  1 9,  201 2 
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To:  Honoraiyie  Members,  Sunshine  Ordinance  Task  Force 

From:  Olive  Gong,  Cusfoclion  of  Records,  Recreation  and  Park  Department 

Date:  December  19,  2012 

Subject:  Dominic  Maionchi  v.  Recreation  and  Pork  Department 

Complaint  tf  12058 


We  write  in  response  to  the  complaint  Dominic  Maionchi  filed  on  December  12,  2012 
against  the  San  Francisco  Recreation  and  Park  Department  ("RPD").  In  his  complaint,  Maionchi 
alleges  that  RPD  violated  ( I ) "Section  67.21b  by  not  complying  in  1 0 days  with  the  request; " (2) 
"Section  67.24e  1,"  and  (3)  "Section  67.24i."  His  objection  appears  to  lie  with  the  fact  that  RPD 
redacted  home  addresses  and  home  phone  numbers  from  records  it  provided  to  him  in 
response  to  his  public  records  request. 

The  Task  Force  should  dismiss  Maionchi's  complaint.  As  explained  below,  RPD's  response 
to  his  public  records  request,  including  its  redaction  of  private  residence  and  telephone 
information,  was  lawful  under  the  Sunshine  Ordinance,  the  Public  Records  Act,  and  Article  I, 
Section  I of  the  California  Constitution. 

I.  RPD  Complied  With  Maionchi’s  Request  Within  10  Days  As  Required  By  Section  67,2 1 (b). 

Because  of  high  demand  for  the  limited  number  of  berths  in  the  San  Francisco  Marina 
Small  Craft  Harbor  ("the  Marina"),  RPD  maintains  a Wait  List  of  applicants  who  wish  to  become 
bertholders  in  the  Marina.  The  Wait  List  is  divided  into  categories  according  to  berth  length. 

There  is  no  limit  to  the  number  of  berth  size  categories  for  which  an  applicant  may  register.  As 
berths  become  available,  they  are  offered  to  the  applicant  with  greatest  seniority  on  the  Waif 
List  for  that  berth's  size.  Applicants  then  have  15  days  to  accept  or  decline  a berth  assignment 
offer. 

To  apply  for  the  Wait  List,  applicants  must  fill  out  a one-page  "Wait  List  Application"  form 
and  pay  a wait  list  application  registration  fee.  Under  the  Marina  Rules,  the  name  of  a natural 
person  must  appear  on  the  application  form;  corporations,  partnerships  or  business  names  ard 
not  accepted.  (Marina  Rules,  Section  1 1(B)).  To  remain  on  the  Wait  List,  each  applicant  must 
renew  his/her  registration  every  year  by  paying  an  additional  registration  fee  and  submitting  a 
one-page  Wait  List  Renewal  Application  form.  (See  S.F.  Park  Code  § 12.11  (I);  Marina  Rules, 

Section  11.) 

On  Thanksgiving  Day,  Thursday,  November  22,  2012,  at  5:18  p.m.,  Maionchi  emailed  a 
public  records  request  to  RPD.  Because  RPD  was  closed  on  Thursday  and  Friday  in  observance 
of  the  Thanksgiving  holiday,  RPD  did  not  receive  the  request  until  Monday,  November  26,  2012. 

In  his  request,  Maionchi  asked  for  "copies  of  the  contracts  for  all  people  on  the  90  foot  waitlist."^ 
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RPD  responded  to  Maionchi's  request  on  December  3,  2012,  seven  days  after  receiving  it  - well 
within  the  10-day  response  time  required  by  Section  67.2 1 fb)  of  the  Sunshine  Ordinance.  In 
response  to  the  request,  RPD  emailed  Maionchi  electronic  copies  of  the  five  Waif  List  Appiicafion 
forms  for  the  persons  on  the  Waif  List  who  are  seeking  a 90-foot  beiih  in  the  Marina  Attached  as 
Exhibit  A is  a copy  of  the  records  RPD  provided  to  Maionchi. 

The  Wait  List  applications  Maionchi  sought  contain  individuals'  private  residence  and/or 
telephone  information  in  addition  to,  or  in  lieu  of,  business  address  and  telephone  information. 
RPD  redacted  such  personal  information  from  the  copies  if  provided  Maionchi  in  order  to 
protect  the  individual  applicants'  right  to  privacy.  RPD  did  not  redact  the  name  of  the 
individuals  on  such  documents.  Nor  did  RPD  redact  any  business  address  or  telephone 
information  on  such  documents. 

Upon  receipt  of  the  records,  Maionchi  emailed  RPD  objecting  to  the  redaction  of 
personal  contact  infonmotion  from  the  application  forms.  On  December  1 1,  2012,  RPD 
responded  to  Maionchi's  objections  in  writing,  explaining  again  why  RPD  was  redacting  home 
addresses  and  phone  numbers  from  the  application  forms  and  providing  legal  citations  for  those 
redactions. 

II.  RPD  Lawfully  Redacted  Private  Residence  Addresses  and  Telephone  Information. 

h Neither  the  Sunshine  Ordinance  nor  the  Public  Records  Act  Allows  the  City  to  Make 

Disclosures  that  Would  Violate  a Citizen's  Right  to  Privacy. 

RPD  must  comply  with  the  Sunshine  Ordinance,  the  Public  Records  Act,  and  the  state 
and  federal  constitutions.  The  "Findings  and  Purpose"  section  of  the  Sunshine  Ordinance  makes 
clear  that  the  Ordinance  was  not  intended  to  eliminate  or  interfere  with  privacy  rights. 
Specifically,  Section  67.1(g)  states  that  "[pjrivate  entities  and  individuals  and  employees  and 
officials  of  the  City  and  County  of  San  Francisco  have  rights  to  privacy  that  must  be  respected. " 
The  Public  Records  Act,  likewise,  was  adopted  by  the  Legislature  in  the  spirit  of  being  "mindful  of 
the  right  of  individuals  to  privacy."  Col.  Gov't  Code  § 6250. 

Beyond  these  general  principles,  the  Public  Records  Act  specifically  contains  a privacy  . 
exemption.  Section  6254(c),  which  covers  "(pjersonnel,  medical,  or  similar  files,  the  disclosure  of 
which  would  constitute  an  unwarranted  invasion  of  personal  privacy."  Cal.  Gov't  Code 
§ 6254(c).  That  exemption  is  retained  in  the  Sunshine  Ordinance,  which  states  in  relevant  port 
that  "(rjelease  of  documentary  public  information  . . . shall  be  governed  by  the  California  Public 
Records  Act  ...in  particulars  not  addressed  by  this  ordinance  S.F.  Admin.  Code  § 67.2 1 (,k). 

In  addition.  Section  6254(k)  of  the  Public  Records  Act  permits  an  agency  to  decline  to 
disclose  "(rjecords  the  disclosure  of  which  is  exempted  or  prohibited  pursuant  to  federal  or  state 
law,  including,  but  not  limited  to,  provisions  of  the  Evidence  Code  relating  to  privilege.”  Cal. 

Gov't  Code  § 6254(k).  Article  I,  Section  I of  the  Californio  Constitution,  in  turn,  protects  a 
citizen's  right  to  privacy  and  classifies  such  a right  as  an  "inalienable"  right.  That  provision  states 
that  "[a] II  people  are  by  nature  free  and  independent  and  have  inalienable  rights.  Among 
these  are  enjoying  and  defending  life  and  liberty,  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  safety,  happiness,  and  privacy."  Cal.  Const,  Art  I,  § I 
(emphasis  added). 

Thus,  RPD,  as  a City  agency,  may  not  make  disclosures  that  violate  an  individual's  right  to 
privacy.  The  right  to  privacy  is  a third  party  right  It  belongs  not  to  the  City,  but  to  the  individual.  ■ 
The  City  is  obligated  to  protect  and  defend  that  right  which  in  this  instance  means  refraining 
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from  disclosing  fo  Maionchi  (or  any  other  member  of  the  public]  the  personal  information  RPD 
redacted  from  the  Wait  List  applications  provided  to  Maionchi  in  response  to  his  public  records 
request. 

2.  Individuals  Have  a Substantial  Privacy  Interest  in  Their  Home  Addresses  and  Home 
Telephone  Numbers. 

Courts  have  repeatedly  recognized  that  "individuals  have  a substantial  privacy  interest  in 
their  home  addresses  and  in  preventing  unsolicited  and  unwanted  mail."  City  of  San  Jose  v. 
Superior  Court,  74  Cai.  App.  4th  1008,  1019  (1999);  see  also  Lorig  v.  Med,  Bd„  78  Cal.  App.  4th 
462,  468  (2000)  ("individuals  have  a substantial  privacy  interest  in  their  home  addresses"];  Sheet 
Metal  Workers  v,  Dep't  of  Veteran  Affairs,  135  F.3d  891,  904  (3d  Cir,  1998]  (workers  hired  to  help 
renovate  a veterans  hospital  hove  a "significant"  privacy  interest  in  the  nondisclosure  of  their 
home  addresses]. 

In  United  States  Department  of  Defense  v,  Federal  Labor  Relations  Authority,  5i0  U.S.  487, 
494-501  (1994]  /’“Dep't  of  Defense"j,  the  United  States  Supreme  Court  held  that  the  home 
addresses  of  federal  employees  ore  exempt  from  disclosure  to  unions  under  the  privacy 
exemption  in  the  Freedom'  of  Information  Act  (FOIA],  which  parallels  Section  6254  (c],  the  privacy 
exemption  in  the  Public  Records  Act.  The  Court  found  that  employees  have  a "privacy  interest 
in  nondisclosure"  oftheir’home  address  and  "in  avoiding  the  influx' of  [unsolicited]  union-related 
mail ...  telephone  calls  or  visits,  that  wouid  follow  disclosure."  Id.  at  488.  In  so  concluding,  the 
Court  observed  that  it  was  "reluctant  to  disparage  the  privacy  of  the  home,  which  is  accorded 
special  consideration  in  our  Constitution,  lav/s,  and  traditions,"  Id.  at  p.  500-501. 

Although  home  addresses  and  telephone  numbers  may  be  publicly  available  in  varying 
degrees  through  telephone  directories  or  similar  services,  that  fact  does  not  eliminate  an 
individual's  privacy  interest  in  such  information.  See  Sheet  Metal  Workers  Int'l,  135  F.3d  at  905 
(holding  that  employees  have  not  “v/aived  their  privacy  rights  because  their  addresses  are 
available  from  other  public  sources"].  The  U.S.  Supreme  Court  has  noted  that  the  privacy 
interest  encompasses  an  individual's  control  of  information  concerning  his  or  her  person  and 
that  "an  individual's  interest  in  controlling  the  dissemination  of  information  regarding  personal 
matters  does  not  dissolve  simply  because  that  information  may  be  available  to  the  public  in 
some  form. " Dep' t of  Defense,  5 1 0 U.S.  at  500.  Further,  in  light  of  the  large  number  of  individuals 
who  have  unlisted  home  phone  numbers  and  v/ho  choose  not  to  publicly  disclose  their  home 
address  in  phone  directories,  it  cannot  be  said  that  these  categories  of  information  have  lost 
their  private  character  in  the  modern  world,  as  courts  have  recognized  over  and  over  again. 

In  this  case,  individuals  who  file  applications  for  the  Wait  List  for  a berthing  assignment  in 
the  Marina  have  provided  that  information  to  enable  RPD's  Harbormaster  to  contact  them 
when  necessary  regarding  their  application.  They  have  not  given  that  information  to  the  City  for 
any  other  reason.  By  providing  this  information  to  RPD  - as  required  by  RPD  - they  have  not 
consented,  explicitly  or  implicitly,  fo  the  City's  passing  on  that  information  to  others.  They  retain 
their  right  to  privacy  in  that  information.  They  do  not  give  up  that  precious  right  as  a condition  of 
applying  for  the  Wait  List  for  a berth  at  the  Marina. 

3.  There  Is  no  Justificaffon  for  Violating  the  Right  to  Privacy  By  Disclosing  the  Private  Horne 

Addresses  and  Phone  Numbers  of  Wait  List  Applicants  Because  That  Information  is 

Unrelated  fo  RPD's  Pedormance  of  Its  Dufies. 

An  agency  must  decline  to  disclose  information  or  records  when  the  burden  on  the  right 
to  privacy  outweighs  the  benefit  to  the  public  of  the  information  contained  in  the  files.  Braun  v. 
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City  of  Taft,  154  Cal.  App.  3d  332,  345  (1984).  In  this  case,  public  disclosure  of  the  private  home 
addresses  and  telephone  numbers  of  Waif  List  applicants  would  violate  the  privacy  rights  of 
individuals  seeking  a berth  assignment  in  the  Marino,  because  there  is  no  compelling  justification 
in  the  public  interest  for  such  disclosure. 

"In  determining  whether  the  public  interest  in  nondisclosure  of  individuals'  names  and 
addresses  outweighs  the  public  interest  in  disclosure  of  that  information,  courts  have  evaluated 
whether  disclosure  would  serve  the  legislative  purpose  of  'shed[dingj  light  on  an  agency's 
performance  of  its  statutory  duties. City  of  San  Jose,  74  Cal.  App.  4th  at  1019.  'Where 
disclosure  of  addresses  would  not  sen/e  this  purpose,  courts  have  regularly  upheld  the  denial  of 
the  request  for  disclosure.  See,  e.g.,  Dep't  of  Defense,  5f0  U.S.  ot502  ("privacy  interest  of 
bargaining  unit  employees  in  nondisclosure  of  their  home  addresses  substantially  outweighs  the 
negligible  FOIA-related  public  interest  in  disclosure");  Painting  Industry  of  Hawaii  v.  Dept,  of  Air 
Force  (9th  Cir.  1994)  26  F.3d  1479,  I486  (no  disclosure  of  names  and  addresses  on  employee 
payroll  because  disclosure  only  marginally  useful  in  uncovering  ‘"what  the  government  is  up 
to"’);  Local  1274,  III,  Fed.  of  Teachers  v.  Niles  (III.  App.  1997)  287  III.  App.  3d  187,  193  (names  and 
addresses  of  school  district  parents  had  "nothing  to  do  with  the  duties  of  any  public  sen/ant"): 
Voinche  v,  F.B.I,  (D.D.C.  1996)  940  F.  Supp.  323,  330  (workings  of  agencies  not  better  understood 
by  disclosure  of  identity  of  employees  and  private  citizens  who  wrote  to  government  officials). 
Courts  have  also  recognized  a distinction  between  the  pubiic  disclosure  of  individuals’  names  as 
opposed  to  their  home  addresses  and  phone  numbers.  See,  e.g.,  Sonoma  County  Employees’ 
Ret,  Ass'n  v,  Superior  Court,  198  Cal.  App.  4th  986,  1006  (2011)  (while  retired  public  employees’ 
names  and  pension  benefits  must  be  disclosed,  the  court’s  ruling  "will  not  result  in  the  release  of 
home  addresses,  telephone  numbers,  ore-mail  addresses  of  retirees  and  beneficiaries’’);  Int'l 
Fed’n  of  Prof'I  & Technicai  Engineers,  Local  21 , AFL-CIO  v,  Superior  Court,  42  Cal.  4th  319,  339 
(2007)  (while  names  and  salaries  of  City  employees  must  be  disclosed,  the  "City  has  not  been 
asked  to  disclose  any  contact  information  for  these  employees,  such  as  home  addresses  or 
telephone  numbers"). 

Here,  the  public  interest  in  protecting  individual  privacy  served  by  RPD’s  nondisclosure  of 
private  residence  and  phone  information  clearly  outweighs  the  public  interest  - which,  so  far  as 
we  can  tell,  is  nii-sen/ed  by  Maionchi's  receipt  of  such  information.  RPD  has  made  available  all 
of  the  information  on  the  Wait  List  applications,  including  applicants'  names,  except  for 
applicants'  home  addresses  and  phone  numbers.  As  in  City  of  San  Jose,  ”[i]t  is  not  necessary  to 
disclose  the  names,  addresses,  and  telephone  numbers  of  the  [applicants]  for  the  public  to 
have  access  to  vital  information  about  City's  performance  of  its  [duty]."  74  Cal.  App.  4th  at 
1012.  Nor  is  disclosure  of  applicants'  personal  contact  information  "necessary  to  allow  the 
public  to  determine  whether  public  officials  have  properly  exercised  their  duties  by  refraining 
from  the  arbitrary  exercise  of  official  power."  Id,  at  1020.  Because  the  applicants'  home 
address  information  would  not  shed  light  on  the  agency's  activities,  the  "relevant  public  interest 
supporting  disclosure  in  this  case  is  negligible,  at  best."  Dep't  of  Defense,  510  U.S.  at  497;  see 
also  Painting  Indus,  of  Hawaii,  26  F.3d  at  I486  ("employees" privacy  interests  are  not  outweighed 
by  the  marginal  additional  usefulness  that  the  names  and  addresses  would  serve  in  uncovering 
'what  the  government  is  up  to"’);  Local  1274,  111.  Fed.  of  Teachers,  287  ill.  App.  3d  at  193  (names 
and  addresses  of  school  district  parents  were  not  disclosed  because  disclosure  had  "nothing  to 
do  with  the  duties  of  any  public  servant");  Sheet  Metal  Workers,  135  F.3d  at  903  ("The  release  of 
names,  addresses,  and  similar  'private'  information  reveals  little,  if  anything,  about  the  operations 
of  the  Department  of  Veterans  Affairs. ") 

Accordingly,  RPD's  redaction  of  personal  addresses  and  telephone  numbers  is  lawful. 

While  the  individuals  whose  Wait  List  applications  are  at  issue  here  have  a substantial  privacy 
interest  in  nondisclosure  of  their  home  addresses  and  phone  numbers,  there  is  no  legitimate 
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public  interest  served  by  mandating  disclosure.  Disclosure  of  the  information  will  not  promote 
openness  in  government  nor  will  it  shed  light  on  RPD's  performance  of  its  duties.  To  the  extent 
Maionchi  or  any  other  citizen  is  interested  in  the  number  and  date  of  Wait  List  applications  at  the 
Marina,  and/or  the  identity  of  the  applicants,  all  such  information  is  readily  discernible  from  the 
documents  RPD  has  provided  to  Maionchi. 

III.  RPD's  Redactions  Do  Not  Violate  Sunshine  Ordinance  Provisions  Regarding  Contracts. 

Finally,  Maionchi  claims  that  the  Waif  List  applications  are  "contracts"  and  therefore,  he 
argues.  Section  67.24(e)(1)  of  the  Sunshine  Ordinance  mandates  that  the  home  address  and 
phone  numbers  on  the  applications  be  disclosed.  This  argument  appears  to  be  based  on  a 
misunderstanding  of  the  nature  of  the  application  forms  and  a misreading  of  Section  67.24(e)(1)-. 

As  an  initial  matter,  the  Wait  List  application  forms  that  RPD  provided  Maionchi  are  not 
"contracts."  A contract  is  "[a]n  agreement  betv/een  two  or  more  parties  creating  obligations 
that  are  enforceable  or  otherv/ise  recognizable  at  law."  Black's-  Law  Dictionary  (9th  ed.  2009). 
These  records  are  applications  that  persons  who  wish  to  be  placed  on  the  Marina  Wait  List  must 
fill  out  in  order  to  be  eligible  for  a berth  if  one  becomes  available.  When  a 'oerth  assignrhent 
becomes  available,  RPD  then  makes  an  offer  to  the  person  v/ith  the  most  seniority  on  the  Wait 
List,  and  that  person  has  IS  days  to  either  accept  or  decline  the  offer.  (Marina  Rules,  Section 
1 1).  Because  the  application  forms  do  not  create  any  enforceable  obligations  on  the  part  of 
either  RPD  or  the  applicant,  they  are  not  contracts. 

Even  if  these  application  forms  could  somehow  be  construed  as  "contracts,"  nothing  in 
Section  67.24(e)(1)  of  the  Sunshine  Ordinance  compels  the  City  to  disclose  private  residence  or 
phone  information  that  may  be  listed  in  a contract.  That  section  simply  states  that  contracts 
and  bidding-related  documents  and  communications  "shall  be  open  to  inspection  immediately 
after  a contract  has  been  awarded."  This  section  ensures  that  citizens  hove  access  to  relevant 
information  about  the  City  contracting  process,  such  as  the  identity  of  contractors  and  bidders, 
the  dollar  amount  of  the  contract,  the  scope  of  work  or  services  to  be  provided  under  the 
contract,  etc.  RPD  has  made  publicly  available  all  of  this  information  on  the  Wait  List 
application  form  - the  names  of  the  applicants,  the  date  of  the  application,  the  size  of  the  berth 
they  are  seeking,  and  so  forth. 

Of  course,  in  the  case  of  standard  City  contracts  for  goods  and  services,  it  is  unlikely  that 
a contractor  would  list  his/her  home  address  or  home  phone,  rather  than  a business  address  or 
phone,  in  a contract.  But  citizens  applying  for  berthing  assignments  in  the  Marina  seek  to  use 
the  berths  for  personal  recreational  use,  not  as  part  of  a commercial  enterprise.  Indeed, 
commercial  activity  is  generally  prohibited  in  the  Marina,  and  the  Marina  Rules  explicitly  state 
that  "[tjhe  name  of  only  one  natural  person  may  appear  on  the  application.  Corporations, 
partnerships  or  business  names  will  not  be  accepted."  (Marina  Rules,  Section  1 1 (B)).  As  a result, 
applicants  most  often  supply  RPD  with  their  home  addresses  and  home  phone  numbers  as  the 
point  of  contact  because  they  do  not  have  commercial  addresses  or  phone  numbers  that 
pertain  to  rental  of  the  berth.  By  doing  so,  these  citizens  do  not  waive  their  privacy  rights  in  the 
confidentiality  of  their  home  addresses. 

In  light  of  the  extensive  case  law  recognizing  individuals'  substantial  privacy  interest  in 
their  home  addresses  and  phone  numbers,  the  absence  of  a compelling  reason  to  justify 
disclosure  of  this  private  infonnation  on  the  Wait  List  application  forms,  and  the  absence  of  any 
affirmative  waiver  of  their  privacy  rights  on  the  part  of  the  Wait  List  applicants,  RPD  lawfully 
redacted  the  personal  contact  information  on  the  application  forms.  Accordingly,  RPD 
respectfully  requests  that  the  Task  Force  dismiss  Complaint  # 12058. 
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Thank  you  for  your  time  and  consideration. 



0//ve  Gong 
Custodian  of  Records 


Attachments:'  Exhibit  A 
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Ausberry,  Andrea 


From:  dm567@pacbell.net 

Sent:  Tuesday,  July  16,  2013  6:20  PM  ■ 

To;  Ginsburg,  Phil 

Cc:  SOTF 

Subject:  Fwd;  SOTF  - NOTICE  of  Hearing  - CAO  July  16,  2013 


Dear  Mr.  Ginsburg, 

I attended  the  below  mentioned  hearing  today.  The  committee  voted  unanimously  today  that  it  go  back  to  the 
full  board  with  a recommendation  for  this  matter  to  go  to  the  ethics  commission. 

I have  previously,  informed  you  of  your  depaiiment's  decision  not  to  comply  with  the  Order  of  Determination  of 
the  Sunshine  Task  Force.  I hope  that  open  government  is  important  to  you  and  ask  that  you  order  your 
department  to  release  the  documents  without  redactions.  As  the  head  of  the  Recreation'  and  Park  Department 
the  authority  and  responsibility  rests  directly  with  you. 

Regards, 


dominie  maionchi 
dm567@pacbell.net 


Begin  forwarded  message: 

From;  SOTF  <sotf@sfqov.orq> 

Subject:  SOTF  - NOTICE  of  Hearing  - CAC  July  16,  2013 
Date:  July  10,  2013  12;53;12  PM  PDT 

To:  "Gong,  Olive"  <olive.qQnq@sfgov.orq>.  "dm567@pacbell.net"  <dm567@pacbell.net> 
Cc:  "Grant,  Kilt  (sun5hinechairqrant@qmail.com)"  <sunshinechairqrant@qmail-.com>, 
"Knee,  Richard  '(rak0408@earthlink.net)"  <rak0408@earthlink . net> , "Washburn,  Allyson 
(amwashburn@comcast.net)"  <amwashburn@comcast: net> 

Good  Afternoon, 

This  is  notice  that  your  complaint  has  been  scheduled  with  the  Compliance  and  Amendments 
. Committee,  of  the  Sunshine  Ordinance  Task  Force  regarding  the  following  titled  complaint,  to  review 
the  status  of  and  ascertain  compliance  with  the  Task  Force's  Order  of  Determination. 
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1,  COMPLAINT  No.  12058;  Hearing  on  the  status  of  the  Order  of  Determination  of  Dominic 
Maionchi  against  Recreation  and  Park  for  allegedly  failing  to  provide  records  requested 
pertaining  to  berthing  Contracts  beKvee'n  the  City  and  County  of  San  Francisco  and  slip 
holders. 

Date;  July  16,2013 

Location;  City  Hall,  Room  408 
Time;  4;00  p.m. 

Complainant;  Your  attendance  is  required  gt,  this  meeting/hearing.  Please  notify  the  Office  of  the 
Sunshine  Ordinance  Task  Force  if  you  are  not  able  to  attend. 

Respondent/Department;  Pursuant  to  Section  67.21  ,(e)  of  the  Ordinance,  the  custodian  of  records  or 
a representative  of  your  department,  who  can  speak  to  the  matter,  is  required  dt  the 
meeting/hearing. 

For  inclusion  of  the  agenda  packet,  supplementai/supporting  documents  must  be  received  by  1 2;00 
pm,  July  12,  2013. 


Kind  regards,  ’ 


Andrea  S,  Ausberry 
Administrator 
Sunshine  Ordinance  Task  Force 
Office  415-554-7724  I Fax  415.554-5163  , 

City  Hall;i  Dr.  Carlton  B.  Goodlett  Place,  Rm.  244 
’ San  Francisco,  CA  94102 
Follow  Us!  I Twitter 

Complete  a Board  of  Supervisors  Customer  Sen/ice  Satisfaction  form  by  clickinsHERIi 
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Ausberry,  Andrea 


From: 

Sent: 

To: 

Subject: 


dm567@pacbell.net 

Tuesday,  June  04,  2013  8:26  AM 

SOTF 


Re:  Sunshine  Complaint  Received:  Case  No.  12058  Dominic  Maionchi  v Recreation  and  Park 


Re:  Sunshine  Complaint  Received;  Case  No.  12058  Dominic  Maionchi  v Recreation  and  Pai'k 


Andrea, 


Rcc  and  Park  is  refusing  to  provide  the  documents.  They  tell  me  I already  received  thern.  How  do  1 get  this  case  assigned  to  a committee 
of  the  task  force  for  enforcement  follow  up? 

I am  now  officially  filing  a second  complaint  with  the  task  force  for  the  same  documents.  Put  me  on  the  docket. 

Dom 


dominie  maionchi 
dm567@Dacbell.net 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual  named. 
If  you  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy  this  e-mail. 
Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e-mail  by  mistake  and 
delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be  guaranteed  to  be  secure  or 
error-free  as  information  could  be  intercepted,  corrupted,  lost,  destroyed,  arrive  late  or 
incomplete,  or  contain  viruses.  The  sender  therefore  does  not  accept  liability  for  any  errors 
or  omissions  in  the  contents  of  this  message,  which  arise  as  a result  of  e.-mail  transmission. 
If  verification  is  required  please  request  a hard-copy  version.  This  message  is  sent  from  a 
computer  that  is  not  secure  and  the  authenticity  of  the  sender  may  be  in  question; 
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197 


dm567@pacbelLnet 
Tuesday,  June  04,  2013  4:07  PM 
Gong,  Olive 
SOTF 

Re;  Response  to  your  sunshine  request 

Dear  Olive, 

Are  the  powers  that  be  aware  that  the  Sunshine  Task  Force  Ruled  tha'^the  documents  should  not  be  redacted  in 
their  ruling? 

Is  your  department  refusing  to  abide  by  their  ruling? 


Regards, 

dominie  maionchi 

drn567@pacbeil.net  • , 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual  named. 
If  you'  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy  this  e-mail. 
Please,  notify  the , sender  immediately  by  e-mail  if  you  have  received  this  e-mail  by  mistake  and 
delete  this  e-mail  from  your  system.  E-mail  transmission  cannot.be  guaranteed  to  be  secure  or 
error-free  as  information  could  be  intercepted,  corrupted,  lost,  destroyed,  arrive  late  or 
incomplete,  or  contain  viruses.  The  sender  therefore  does  not  accept  liability  for  any  errors 
or  omissions  in  the  contents  of  this  message,  which  arise  as  a result  of  e-mail  transmission. 
If  verification  is  required  please  request,  a hard-copy  version.  This  message  is  sent  from  a 
computer  that  is  not  secure  and  the  authenticity  of  the  sender  may  be  in  question. 


On  Jun  4,  2013,  at  4:01  PM,  "Gong,  Olive"  <olive.sone@,sfgov.org>  wrote; 

Hi  Dominic, 

We  have  received  the  documents  requested  in  your  request  dated  5-31-2013,  received  Monday,  6-3-2013  (and  copied 
below)  and  will  send  them  to  you  as  soon  as  they  have  been  reviewed  and  by  the  deadline  of  6-13-2013,  though  I expect 
to  have  them  ready  by  tomorrow. 

In  your  new  request,  dated  6-4-2013,  you  asked  to  see  original  documents,  however,  as  mentioned  previously,  we  do 
not  release  waiting  information  without  redacting  perso.nallnformation  first. 

Let  me  know  if  you  have  any  further  questions, 

Olive 


From: 

Sent; 

To: 

Cc: 

Subject: 
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Olive  Gong 

San  Francisco  Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  in  Golden  Gate  Park  | SOlStanyan  Street  | San  Francisco,  CA  | SAlll 


(415)831.2708  1 olive.gong(S  sfgov.org 


Visit  us  at  sfrecpark.org 
Like  us  on  Facebook 
Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 


Reduce,  Reuse,  Recycle 


I Please  consider  the  environment  before  printing  this  e-mail 


From:  dm567@pacbell.net  rmailto:dm567@pacbell.net1 

Sent:  Friday,  May  31,' 20 13  8:41  PM 

To:  Gong,  Olive 

Subject:  Re:  sunshine  request 

Dear  Olive, 

This  em’ail  is  meant  for  you. 

This  is  a NEW  Sunshine  request  in  addition  to  my  sunshine  request  on  May  29th.  . 

Please  send  me  the  wait  list  applications  (contracts)  for  the  90  foot  wait  list  as  they  are  in  the  records  as  of 
today.  There  may  have  been  changes  to  them  since  the  last  time  I received  them?  Please  don’t  tell  me  that  there 
have  been  no  changes.  I would  like  to  see  copies  of  them  as  they, sit  in  the  files  today. 

Dom 


dominie  maionchi 
dtn567@pacbell.net 

This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If  you',  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail.  Please  notify  the  sender  immediately  by  e-mail  if -you  have  received  this  e- 
mail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guaranteed  to  be  secure  or  error-free  as  information  could  be  intercepted,  corrupted, 
lost,  destroyed,  arrive  late  or  incomplete,,  or  contain  viruses.  The  sender  therefore,  does 
not  accept  liability  for  any  errors'  or  omissions  in  the  contents  of  this  message,  which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the 
authenticity  of  the  sender  may  be  in  question.  . 
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TO:  Sunshine  Task  Force- 


FROM:  Dominic  Maionchi 
RE;  Complaint  number  12058 
4/24/2013 

Dear  Sunshine  Ordinance  Task  Force  Members, 


On  November  22nd,  2012  1 requested, copies  of  the  un-redacted  wait  list 
contracts  for  all  people  on  the  90  foot  wait  list  at  the  SF  Marina.  Members 
of  the  public  fill  out  a form  that  requires  a yearly  fee.  These  applications 
are  contracts  between  the  applicant  and  the  City  and  County  of  San 
Francisco  to  provide  a berth  when  one  should  become  available. 

On  August  5,  2009,  I made  a similar  request  for  copies  of  un-redacted  . 
berthing  contracts  between  the  agency  and  slip  holders  and  was  denied.  I 
filed  a complaint  and  on  July  28,  2009  received  a finding  in  my  favor. 
(DOMINIC  MAIONCHI  v,  RECREATION  AND  PARK  DEPARTMENT 
(09032))  The  Task. Force  found  that  the  agency  violated  Section  67.24  for 
withholding  information  and  I was  provided  un-redacted  berthing 
agreements  complete  with  mailing  addresses, 

On  December  11th,  2012  after  19  days,  i received  notice  that  they  would 
not  be  providing  the  un-redacted  documents, 

San  Francisco  Park  and  Recreation  has  again  violated  section  67.21, 
specifically: 

1.  Section  67.21b  by  not  complying  in  10  days  with  the  request,  and 

2.  Section  67.24et 

3.  Section  67.241 

I ask  that  the  un-redacted  wait  list  agreements  be  provided  complete  with 
mailing  addresses. 

RPD  claims  that  these  wait  list  agreements  are  not  contracts.  RPD  defines 
a contract  as  an  “agreement  between  two  or  more  parties  creating 
obligations  that  are  enforceable  or  otherwise  recognizable  at  law,”  RPD 
claims  that  these  agreements  do  not  create  an  enforceable  right.  On  the 
contrary,  these  wait  list  agreements  do  dearly  provide  an  enforceable 
obligation  on  the  part  of  RPD.  Namely,  they  are  to  provide  a slip  when  one 


SOTF 


From: 

Sent; 

To: 

Cc; 

Subject: 


Attachments: 


dmS67@pacbell.net 

Saturday,  January  26,  2013  8:40  AM 

SOTF 

Gong,  Olive 

Fwd:  Mediation  Response  Received  -SOTF  Complaint  12058  - Dominic  Maionchi  v Rec  and 
Park  Dept 

Response  to  Complaint  12058  - Dominic  Maionchi  v Rec  and  Park  Dept.pdf;  ExhibitA.pdf 


Dear  Andrea, 

I have  not  heard  back.  I informed  you  that  the  documents  did  not  complete  my  request.  See  below,  Have  you 
scheduled  a hearing  date  yet? 

Thanlcyou, 

dom 

dominie  maionchi 
dm567@Dacbell,nei 

This  message  contains  confidential  information  and  is  intended  only  for  tlie  individual 
named.  If  you  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail.  Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e- 
mail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guaranteed  to  be  secure  or  error- free  as  information  could  be  intercepted,  corrupted, 
lost,  destroyed,  arrive  late  or  incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this  message.  Which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  required  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the  " 
authenticity  of  the  sender  may  be  in  question. 


Begin  forwarded  message: 

From:  ‘'dm567(Q)pacbell.nef  <dnn567(a).pacbell.net> 

Subject:  Re:  Mediation  Response  Received  -SOTF  Complaint  12058  - Dominic 

Maionchi  v Rec  and  Park  Dept 

Date:  December  21,  2012  10:35:30  AM  PST 

To:  SOTF  <sotf@sfqov.org> 

Dear  Honorable  Members,  Sunshine  Ordinance  Task  Force, 


The  provided  documents  do  not  complete  my  request.  Please  schedule  a hearing  date. 
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The  documents  provided  dp  not 
dominie  maionchi 
dm567@pacbell.net 


This  message  contains  confidential  information  and  is  intended  only  for  the  individual 
named.  If  you  are  not  the  named  addressee  you  should  not  disseminate,  distribute  or  copy 
this  e-mail.  Please  notify  the  sender  immediately  by  e-mail  if  you  have  received  this  e- 
mail  by  mistake  and  delete  this  e-mail  from  your  system.  E-mail  transmission  cannot  be 
guarcuiteed  to  be  secvire  or  error- free  as  .information  could  be  intercepted,  'corrupted, 
lost,  destroyed,  arrive  late  or'  incomplete,  or  contain  viruses.  The  sender  therefore  does 
not  accept  liability  for  any  errors  or  omissions  in  the  contents  of  this 'message,  which 
arise  as  a result  of  e-mail  transmission.  If  verification  is  re'quired  please  request  a 
hard-copy  version.  This  message  is  sent  from  a computer  that  is  not  secure  and  the  • 
authenticity  of  the  sender  may  be  in  question. 


On  Dec  20,  2012,  at  6:38  PM,  SOTF  <sotf@,sfgov.org>  wrote: 

Good  Afternoon, 

The  SOTF  Office  is  in  receipt  of  a response  from  the  Recreation  and  Park  Department , .regarding  your 
above  mentioned  complaint  case. 

The  Respondent  was  notified  of  your  complaint,  in  an  attempt  to  mediate  and  stave  off  a hearing 
before  the  Sunshine  Ordinance  Task  Force.  The  following  email  and  attached  documents  are  the 
Respondent's  response/records  you  requested. 

The  SOTF  Office  will  consider  your  case  to  be  resolved.  Unless  you  respond  to  whether  the 
documents  the  Respondent  has  provided  completes  your  request. 


Thank  you. 


Andrea  S.  Ausberry 
Administrator 
Sunshine  Ordinance  Task  Force 
Office  415.554.7724  I Fax  4i5-554-5i63 
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City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  US'  I T^,yirier 

Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clickingH£R£ 


From:  Gong,  Olive 

Sent:' Wednesday,  December  19,  2012  3:18  PM 
To:  SOIF 

Cc:  Ausberry,' Andrea;  McArthur,  Margaret 

Subject;  Response  to  SOTF  Complaint  12058  - Dominic  Malonchi  v Rec  and  Park  Dept 
Dear  SOTF, 

Please  see  attached  response  to  Complaint  # 12058  - Domiiiic  Malonchi  v Rec  and  Park  Dept. 


Olive  Gong 

San  Francisco'Recreation  and  Park  Department  | City  & County  of  San  Francisco 
McLaren  Lodge  In  Golden  Gate  Park  | 501  Stanyan  Street  | San  Francisco,  CA  | 94117 

(415)  831.2708  | olive.gone@sfgov.org 


Visit  us  at  sfrecpark.org 
Like  us  on  Facebook 
Follow  us  on  Twitter 
Watch  us  on  sfRecParkTV 
Sign  up  for  our  e-News 

Reduce,  Reuse,  Recycle 
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Edwin  M.  Lee,  Mie/or 
Philip  A.  Ginsburg,  General  Manager 


To:  Honorable  Members,  Sunshine  Ordinance  Task  Force 

From:  Olive  Gong,  Custodian  of  Records,  Recreation  and  Park  Department 

Date:  December  19,  20.12 

Subject:  .Dominic  Maionchi  v.  Recreation  and  Park  Department 

Complaint  # 12068 


We  write  in  response  to  the  complaint  Dominic  Maionchi  filed  on  December  12,  2012 
against  the  San  Francisco  Recrea  tion  and  Park  Department  ("RPD").  In  his  complaint.  Maionchi 
alleges  that  RPD  violated  '(}}" Section  67.2  lb  by  notcomplying  in  10  days  with  the  request,"  (2) 
"Section  67.24el,"  and  (3)  "Section  67.241.”  His  objection  appears  to  lie  with  the  fact  that  RPD 
redacted  home  addresses  and  home  phone  numbers  from  records  it  provided  to  him  in 
response  to  his  public  records  request. 

The  Task  Force  should  dismiss  Maionchi's  complaint.  As  explained  below,  RPD's  response 
to  his  public  records  request,  including  its  redaction  of  private  residence  and  telephone 
information,  was  lawful  under  the  Sunshine  Ordinance,  the  Public  Records  Act,  and  Article  I, 
Section  I of  the  California  Constitution. 

I.  RPD  Complied  Wifh.Maionchi’s  Request  Within  10  Days  A.s  Required  By  Section  67.21(b). 

Becouse-  of  high  demand  for  the  limited  number  of  berths  in  the  San  Francisco  Marino 
Small  Craftflarbor  ("the  Marina").  RPD'mainfains  a Wait  List  of  applicants  who  wish  to  become 
bertholders  in  the  Marina.  The  Wait  List. is  divided  Into  categories  according  to  berth  length, 
there  is  no  limit  to  the  number  of  berth  size  categories  for  which  an  applicant  may  register.  As 
berths  become  available,  they  are  offered  to  the  applicant  with  greatest  seniority  on  the  Wait 
List  for  that  berth  's  size.  Applicants  .then  have  T5  days  to  accept  or  decline  a berth  assignment 
offer. 

To  apply  for  the  Walt  List,  applicants  must  fill  out  a one-page  "Wait  List  Application"  form 
and  pay  cr  waif  list  application  registration  fee.  Under  the  Marina.  Rules,  the  name  of  a natural 
person  must  appear  on  the  application  tomi;  corporations,  paifnerships  or  business  names  are 
not  accepted.  (Marina  Rules,  .Section  I l(B)J.  To- remain  on  the  Wait  List,  each  applicant  must 
renew  his/her  registration  every  year  by  paying  an  additional  registration  fee  and  submitting  cl- 
one-page Wait  List  Renewal  Application  form.  (See  S.F\  Park  Code  § 12.11  (i);  Marino  Rules, 
Section  II.) 

On  Thanksgiving  Day,  Thursday,  November  22,  2012,  at  6: 18  p.m.,  Maionchi  emailed  a 
public  records  request  to  RPD.  Because  RPD  Was  closed  on  Thursday  and  Friday  in  observance 
of  the  Thanksgiving  holiday,  RPD'  did  not  receive  the  request  until  Monday.  November  26,  201 2. 

In  his  request  Maionchi  asked  for  "copies  of  the- contract's  for  all  people  on  the  90  foot  wait  Ibt." 
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RPD  responded  to  Mai'onchi's  request  on  Decembers,  2012,  seven  days  after  receiving  if  - well 
within  the  iO-d'ay  respor)se  time  required  by  Section  67.21(b)  of  the  Sunshine  Ordinance,  in 
response  to  the  request  RPD  emailed  tAaionchl  electronic  copies  of  the  five  Waif  List  Application 
forms  for  the  persons  on  the  Wait  List  who-  are  seeking  a 90-foot  berth  in  the  Marina.  Attached  a.s 
Exhibit  A is  a copy  of  the  records  RPD  provided  to  Maionchi. 

The  Wait  List  applications-.  Maionchi  sought  contain  individuals’  private  residence  and/or 
telephone  information  in  addition  to.  or  in  lieu  of,  business  address  and  telephone  information. 
RPD  redacted  such  personal  information  from  the  copies  ft  provided-  Maionchi  in  order  to 
protect  the  iadividUol  applicants'  right  to  privacy.  RPD  did' not  redact  the  name  of  the 
individuals  on  spch  documents.  Nor  did  RPD  redact  any  business  address  or  telephone 
inforrnafion  on  such  documents. 

Upon  receipt  of  the  record^  Maionchi.  emailed  RPD  objecting  to  the  redaction  of 
personal  contact  information  from  the  application  forms.  On  December  1 1,  20 12,  RPD 
responded  to  Maionchi' s objections  in  writing,  explaining  again  why  RPD  was  redacting  home  - 
addresses  and  phone  numbers  from  the  application  forms  and  providing  legal  citations  for  those 
redactions. 

II.  RPD  Lawfully  Redacted  Private  Residence  Addresses  and  Telephone  Information. 

Neither  the  Sunshine  Ordinance  nor  the  Public  Records  Act  Allows  the  City  to  Make 

Disclosures  that  Would  Violate  a Citizen's  Right  to  Privacy, 

RPD-  must  comply  with  the  Sunshine  Ordinance,  the  Public  Records  Act,  and  the  state 
and  federal  constitutions.  The  "Findings  and  Purpose"  sedion  of  the  Sunshine  Ordinance  mokes 
clear  that  the  Ordinance  was  not  intended  to  eliminate  or  interfere  with  privacy  rights. 
Specifically,  Section  67. 1(g)  states  fhat"[pjrivafe  entities  and  individuals  and  employees  and 
officials  of  the  City  and  County  of  San  Francisco  have  rights  to  .privacy  that  must  be  respected. " 
The  Public  Records'  Act,  likewise,  was  adopted  by  the  Legislature  in  the  spirit  of  being  "mindful  of 
the  fight  of  individuals,  to  privacy."  Cal.  Gov't  Code  § 6250. 

Beyond  these  general  phnciptes,  the  Public  Records  Act  specifically  contains  a privacy 
exemption.  Section  6254(c),  which  cavers  "[pjersonnel,  medical,  or  similar  files,  the  disclosure  of 
which  would  constitute  an  unwarranted  invasion  of  personal  privacy.  " Cal.  Gov’t  Code 
■§  6254(c)-.  That  exemption  is  retained  in  -the  Sunshine  Grdinance,  which  states  in  relevant  pad 
' that  "[rjeleose  of  documentary  public  information  ...  shall  be  governed  by  the  California-  Public 
Records  Act  -...  in-  particulars  not  addressed  by  this  ordinance  S.F.  Admlh.  Code  § 67.2 1 (k). 

■ In  addition.  Section  6254(kj  of  the  Public  Records-  Ac  f permits  an  agency  to  decline  to 
disclose  "(rjecords  the  disclosure  of  which  Is  exempted  or  prohibited  pursuant  to  federal  or  state 
low,  including,  but  not  limited  to,  provisions  of  the  Evidence  Code,  relating  fa  privilege."  ■ Cal.  . 
Gov't  Code  § 62S4(k).  Article  I,  Section  I of  the  California  Constitution,  in  turn,  protects  a 
citizen's  right  to  privacy  and'  classifies  such  a right  as  an  "inalienable"  right.  That  provision  states 
■that  "[ajil  people  are  by  nature 'free  and  independent  and-.have  inalienable  rights.  Among 
these  are  enjoying  and-  defending  life  and  liberty,  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtqining  safety,  happiness,  and  privacy,’'  Cal.  Const,  Art,  I,  § I 
(emphasis  added). 

Thus,  RPD,  as  a City  agency,  may  not  make  disclosures  that  violate  an  Individual's  right  to 
privacy.  The  right  fo  -privacy  is  a third  party  right.  If  belongs  not  to  the  City,  but  to  the  indiWdual. 
The  City  is  obligated  to  profectand  defend' that  right,  which  in  this  instance  mean's  refraining 
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from  disclosing  to  Maionchi  (or  any  other  member  of  the  public)  the  personal  information  RPD 
redacted  from  the  Wait  List  applications  provided  to  Maionchi  in  response  to  his  public  records- 
request. 

2.  Individuals  Have  q.  Substantia!  Privacy  Interest  in  Their' Home  Addresses  and  Horne 
Telephone  Numbers. 

Courts  have  repeatedly  recogn'tzeci  that  "individuals  have  a substantial  privacy  interest  in 
their  home  addresses  and  in  preventing  unsolicited  and  unwanted  mail."  City  of  San  Jose  v. 
Superior  Court,  74  Cal.  App.  4th  1008,  1019  (1999):  see  also  Lorig-v,  Med.  BcL,  78  Cal.  App.  4th 
462,  468  (2000)  ("individuals  have  a substantial  privacy  interest  in  their  home  addresses"):  Sheef 
Metql  Woricers  v.  Dep't  of  Veteran  Affairs,  186  E.3d  891,  904  (3d  Cir.  Y998)  (workers  hired  to  help 
renovate- a veterans  hospital  have  a-  "significant"  privacy  Interest  in  the  nondisclosure  of  their 
home  addresses). 

In  United  States  Department  of  Defence  v.  Federal  Labor  Relations  Authority,  510  U.S.  487, 
494-601  (1994)  f’Dep't  of  Defense”j,  the  United  States  Supreme  Court  held  that  the  home 
addresses  ot  federal  employees  are  exempt  from  disclosure  to  unions  under  the  privacy 
exemption  in  the  Freedom  of  Information  Act  (FOIA),  which  parallels  Section  6254(c/,  the  privacy 
exemption  in  the  fublic  Records  Act  The  Court  found  that  employees  hove  a "privacy  interest 
in  nondisclosure"  of  their  home  address  and  "in  avoiding  the  influx' of  (unsolicited]  union-related 
mail ...  telephone  calls  or  visits,  that  would  follow  disclosure."  Id.  at  488.  In  so  concluding,  the 
Court  observed  that  it  was  "reluctant  to  disparage  the  privacy  of  the  home,  which  is  accorded 
special  consideration  in  our  Constitution,  laws,  and  tidditions. " Id.  at  p,  500-50 1 . 

Although  home  addresses  and  telephone  numbers  may  be  publicly  available  in  varying 
degrees  through- telephone  directories  or  similar  services,  that  fact  does-not  eliminate  an 
individual's  privacy  interesttn  such  information.  See  Sheet  Metal  Workers  Int'l,  135  F.3d  at  905 
(holding  that  employees  hdve  not  "waived  their  privacy  rights,  because  their  addresses  are 
available. from  other  public  sources").  The  U.S.  Supreme  Court  has  noted  that  the  privacy 
interest  encompasses,  an  individual's:  control  of  information  concerning  his  or  her  person  and 
that  "an  individual’s  interest  in  controlling  the  dissemination  of  information  regarding,  personal 
matters  does  not  dissolve  simply -because  that  information  may  he  available  to  the  public  in 
some  form. " Dep'  f of  Defense,  51 0 U,S.  at  500.  Further,  in  light  of  the  large  number  of  individuals 
who  have  unlisted  home- phone  numbers  and  who  choose  not  to  publicly  disclose  their  home 
address-ln  phone  directories,  if  cannot  be  said  that  these  categories  of  information  have  lost 
their  private  character  in  the-  modem  world,  as  courts  have  recognized  over  and  over  again. 

In  this  case,  individuals-  who-  file  applications  for  the  Wait  List  for  d berthing  assignment  in 
the  Marina  have  provided  that  fnfbrrn-dtidn  to  enable  RPD's  Harbormaster  to  contact  them 
when  necessary  regarding  their  application.  They  . have  not  given  that  information  to  the  City  for 
any  other  reason.  By  providing  this  information  to  RPD  - as  required  by  RPD  - they  have  not 
consented,  explicitly  or  implicitly,  to  the  City's  passing  on  that  information  to  ojhers.  They  retain 
their  right  to  privacy  in  that  information.  They  do  not. give  up  that  precious  right  as  a condition  of 
applying  for  the  Wait  List  for  a berth  at  the  Marina. 

3.  There  Is  no  Justification  for  VIcl'atihg  the  Right  to  Privacy  By  Disclosing  the  Private  Home- 

Addresses  and  Phone  Numbers  of  Waif  List  Applicants  Because  That  Information  is 

Unrelated  to  RPD's  Performance  of  Its  Duties, 

An  agency  must  decline  to  disclose  information  or  records  when  the  burden  on  the  right 
to  privacy  outweighs  the  benefit  to  the  public  of  the  information  contained  in  the  files.  Braun  v. 
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Ciiy  of  Tdft  I.S4  CciL  App.  3d  33-2,  345  (1 984).  In  this  case,  public  disclosure  of  the  private  home 
addresses  and  telephone  numbers  of  Waif  List  applicants  would  violate  the  privacy  rights  of 
individuals  seeking  a berth  assignment. in  the  Marina,  because  there  is  no  compelling  justification 
in  the  public  interest  for  such-  disclosure. 

"In  determining  whether  the  public  interest  in'  nondisclosure  of  individuals'  names  and 
addresses  outweighs  the  public  interest  in  disclosure  of  that  infonvation,  courts  have  evaluated 
whether  disclosure  would' serve  the  legistotive  purpose  of  'shedjding]  light  on  on  agency's 
performance  of  its  statutory  duties.'"'  Ciiy  of  San  Jose,  74  Cat  App.  4th  at  1019.  Where 
disclosure  of  addresses  would  not  serve  this  purpose,  courts  have  regularly  upheld  the  der)ial  of 
■ the  request  for  disclosure.  See,  e.g.,  Dep'f.  of  Defense,  510  U.S.  at  502  ("privacy  interestof 
bargaining  unit  employees  in  nondisclosure  of  their. home  addresses  substantially  outweighs  the- 
negligible  FOIA-reiated  public  interest  in  disclosure.'’);  Pdlntlr^g  Industry  of  Hawaii  v.  Dept,  of  Air 
Force  (9th'Cir.  1994)  '26F.3P- 1479',  I486  (no.  disclosure  of  names  and  addresses  on  employee 
payroll  because  disclosure  only  marginally  useful  in  uncovering  "‘what  the  government  is  up 
to'");  Local  1274,  III-.  Fed,  of  Teachers  v.  Niles  (lit.  App.  1997)  287  HI.  App.  3d-  187,  193  (names  and- 
ddd'resses  of  school  district  parents  had  "nothing,  to  do  with  the  duties- of  any-  public  seivant"); 
Voinche  V,  F;B,I.  (P.D.C.  1996)  940  F„  Supp.  323',  330  (workings  of  agencies  not  better  understood 
by  disclosure  of  identity  of  employees  and  private  citizens  who  v/rote  to 'government  officials). 
Courts  have  also  recognized  a distinction  between  the  public  disclosure  of  individuals'  names  as 
opposed  to  their  home  addresses  and  phone  numbers.  See,  e,g„  So.norna  County  Emptoyees’ 
Ret;  Ass'n  V,  Superior  Court  198  CaLApp.  -4th  986,  1906  (201  Ij  (while  retired  -public  employees’ 
names' and  pension  benefits  must  be  disclosed,  the  court's  ruling  "will  not  result  in  the  release  of 
home  addresses, -telephpne  numbers,  or  e-mail  addresses  of  retirees  and.  beneficiaries"};  Int'l 
Fed'n  of  ProfI  & Technical  Engineers,  Local  21 , AFLrCIO  v,  Superior  Court  42  Cal,  4fh  3 1 9,  339 
(2007)  '(-While  names  and  salaries  of  City  employees-  must  be  disclosed^  the  “City  has  not  been 
asked  .to  disclose  any  contact  information  for  these  employees,  such  as  home  addresses  or 
telephone  numbers").. 

Here,  the  public  interest  in  protecting  individual  privacy  served  by  RPD 's  nondisclosure  of 
private  residence  and  phone  information  dearly  outweighs  the  public  interest  - which,  so  far  as 
we  can  fell,  is  nil  - ser/ed  by  Maionchi's receipt  of  such  information.  RPD  has  made  available  all 
of  the.  informatibn  on  the  Waif  List-applicotions,  including  applicants'  names,  except  for 
applicants'  home  addresses  and  phone  -numbers.  As  in  City  of  San  Jose,  “[i]f  is.  not  necessary  to 
disclose  the  names,  addresses,  and  .telephone  numbers  of  the -[applicants]  for  the  public  to 
have  dciPess  to.  vital  in forrhaf ion- about  City's  performance  of  its  [duty].."  74  Cal.  App.  4th  at 
1012.  'Nor  is  .disclosure  of  applicants'  personal  contact  information  ''necessary  to  allow  the 
public  to- determine  whether  public  officials  have  properly  exercised  their  duties  by  refraining 
from  the  arbitrary  exercise- of  official  power."  id.  at  1020..  Because  the  applicants'  home 
address  information  would  not  shed- light  on  the  agency’s  activities,  the  "relevant  public  interest 
supporting  disclosure  in  this  case  is  negligible,  at  best. " Dep't  of  Defense,.  5 1 0 U.S-.  at  497:  see 
also  Painting  Indus,  of  Hav/aii,  26  F.3d  at  1486  (".employees'  privacy  interests  are  not  outweighed 
.by  the  marginal  additional  usefulness  that  the  names  and  addresses  would  serve  in  uncovering 
'what  the  government  is  up  to'");  Local  1274,  lit.  Fed.  of  Teachers,  287  III.  App.  3d  at  193  (names 
and  a'd, dresses  of  school  district  paren-t-s  were,  not  disclosed  because  disclosure,  had'  "nothing  to 
do  with  the  duties  of  any  public,  servant');  Sheet  Metal  Workers,.  /35  F.3d-  at  903  /"the  release  of 
names,  addresses, . and  similar  ’.private'  information  reveals  little,  if  anything,  about  the  operations 
of  the.  Department  of  Veterans -Affairs.") 

Adcord.ingly,  R'PD’s  redaction  of  personal  addresses  and  telephone  numbers  is  lawful. 
-While  the.  individuals,  whose  Walt'  List  applications  are  at  issue  here  have  a substantial  privacy 
interest  in  nondisclosure  of  their  home -addresses  and  phone  numbers;  there  is  no  legitimate 
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public  interest  served  by  mandating  disclosure.  Disclosure  of  the  information  will  not  promote 
openness  in  government  nor  will  it  shed  light  on  RPDts  performance  of  its  duties.  To  the  extent 
Maionchi  or  arty  other  citizen  is  interested  in  the  number  and  date  of  Wait  List  applications  at  the 
Marina,  and/or  the  identity  of  the  applicants,  all  such  information  is  readily  discernible  from  the 
documents  RPD  has  provided  to  Maionchi. 

111.  RPD's  Redactions  Do  Not  Violate  Sunshine  Ordinance  Provisions  Regarding  Contracts. 

Finally,  Maionchi  ctdims  that  the  Waif  List  applications  ore  "contracts"  and  therefore,  he 
argues.  Section  67.24(e)(1).  of  the  Sunshine  Ordinance  mandates  that  the  home  address  and 
phone  numbers  on  the  .applications  be  disclosed.  This  argument  appears  to  be  based  on  a 
misunderstanding  of  the  nature  of  the  application  forms  and  a misreading  of  Section  67.24(e)(1). 

As  an  initial  matter,  the  Wait  List  application  forms  that  RPD  provided  Maionchi  are  not 
"contracts."  A contract  is  "[a]n  agreement  between  two  or  more  parties  creating  obligations 
that  are  enforceable  or  otherv/ise  recognizable  at  law."  Black's  Lav/  Dictionary  (9th  ed.  2009). 
These  records  are  cfpplicatioris  that  persons  who  wish  to  be  placed  on  the  Marina  Waif  List  must 
filToutin  order  to  be  eligible  for  a berth- if  one  becomes  available.  When  a berth  assignment 
becomes  available,  RPD  then  makes  an  offer  to  the  person  with  the  niost  seniority  on  the  Wait 
List,  and  that  person  has  15  days  to  either  accept  or  decline  the  offer,  (Marina  Rules,  Section 
1 1).  Because  the  application  forms  do.-.nof  create  any  enforceable  obligations  on  the  pad  of 
' either  RPD  or  the  applicant,  they  are  not  contracts. 

Even  If  these  application  forms  could  som.ehow  be  construed  as  "contracts,"  nothing  in 
Section  67.24'(e)(T)  of  the  Sunshine  Ordinance  compels  the  City  to  disclose- private  residence  or 
phone  information  that  may  be  listed  in  a contract.  That  section  simply  states  that  contracts 
and  bidding-related  documents  and  communications-  "shall  be  open  to  inspection  immediately 
after  a contract  has -been  awarded..."  This  section  ensures  that  citizens  have  access  to  relevant 
information  about  the  City  contracting  process,  such-  as  the  identity  of  contractors  and  bidders, 
the  dollar  amount  of  the  contract  the  scope  of  work,  or  services  to  be  provided  under  the 
contract  etc.  RPD.  has  made  publicly  available  all  of  this  information  on  the  Wait  List 
application  form  - the.  nom.es  of  the  applicants,  the  date  of  the  application,  the  size  of  the  berth 
they  are  seeking,  and  so  forth. 

of  course,,  fn  the  case  of  standard  City  contracts  for.  goods-  and  services,  itis.  unlikely  that 
a contractor  would  list  his/her  home  address  or  home  phone,  rather  than  a business  address  or 
- phone,  in  a contract.  But  citizen's  applying  for  berthing  assignments  in  the  Marina  seek  to  use 
the  berths  for  personal,  recreational  use,,  not  as  part  of  a commercial  enterprise.  Indeed, 
comm.ercial  activity  is  generally  prohibitedin  the  Marina-,  and  the  'Marina  Rules  explicitly  state 
that  "-(tjhe  name  of  only  one  natural  person  may  appear  on  the  application.  Corporations, 
partnerships  or  business  names  wilTnofbe  accepted."  (Marina  Rules,  S.ection  11(B)),  As  a result 
applicants  most  often  suppiy  RPD  with  t-heir  home  addresses  and.  home  phone  numbers  as  the 
point  of  contact  because  they- do  not  have  commercial  addresses  or  phone  numbers  that 
pertain  to  rental  of  the  berth.  By  doingso,  these  citizens  do  not  waive  their  privacy  rights  in  the 
conridentlality  of  their  home-  addresses. 

In  light  of  the  extensive  case-  law  recognizing  individuals ' substan tial  piivacy  interest  in 
their  home  addresses,  and  phone  numbers,  the  absence  of  a compelling  reason  to  justify 
disclosure  of  this  private  information  on  the  Wait  List  application  forms,  and  the  absence  of  any 
affirmative  waiver  of  fheir  privacy  rights  on  the  part  of  the  Wait  List  applicants,  RPD  iawfuliy 
redacted  the.  personal  contact  information  on  the.  application  forms.  Accordingly,  RPD 
respectfully  requeSt-s  that  the.  Task  Force  dismiss  Complaint  # 1-7058. 
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Thank  yoU  foryaur  lime  and  consideraiion. 

Olive  Gong 
Custodian  of  Records 
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TO:  Sunshine  Task  Force 
FROM;  Dominic  Maionchi 
RE:  Complaint  number  12058 
4/24/2013 

Dear  Sunshine  Ordinance  Task  Force  Members, 


On  November  22nd,  2012  I requested  copies  of  the  un-redacted  wait  list 
contracts  for  al!  people  on  the  90  foot  wait  list  at  the  SF  Marina.  Members 
of  the  public  fill  out  a form  that  requires  a yearly  fee.  These  applications 
are  contracts  between  the  applicant  and  the  City  and  County  of  San 
Francisco  to  provide  a berth  when  one  should  become  available. 

On  August  5,  2009,  I made  a similar  request  for  copies  of  un-redacted 
berthing  contracts  between  the  agency  and  slip  holders  and  was  denied.  - 1 
filed  a complaint  and  on  July  28,  2009  received  a finding  in  my  favor. 
(DOMINIC  MAIONCHI  v.  RECREATION  AND  PARK  DEPARTMENT 
(09032))  The  Task  Force  found  that  the  agency  violated  Section  67.24  for 
withholding  information  and  I was  provided  un-redacted  berthing 
agreements  complete  with  mailing  addresses. 

On  December  11th,  2012  after  19  days,  I received  notice,  that  they  would 
not  be  providing  the  un-redacted  documents. 

San  Francisco  Park  and  Recreation  has  again  violated  seotion  67.21, 
specifioally: 

1 . Section  67.21b  by  not  complying  in  10  days  with  the  request,  and 

2.  Section  67.24e1 

3.  Section  67.24i 

I ask  that  the  un-redacted  wait  list  agreements  be  provided  complete  with 
mailing  addresses. 

RPD  claims  that  these  wait  list  agreements  are  not  contracts.  RPD  defines 
a contract  as  an  “agreement  between  two  or  more  parties  creating 
obligations  that  are  enforceable  or  otherwise  recognizable  at  law.”  RPD 
_claims-tbatJheee-agreen:ients-do-nQt-cr-ea.te-an-enfditceable-righl— On4he — 
contrary,  these  wait  list  agreements  do  clearly  provide  an  enforceable 
obligation  on  the  part  of  RPD.  Namely,  they  are  to  provide  a slip  when  one 


becomes  available.  If  RPD  did  not  provide  a slip  when  available,  the  wait 
list  applicant  could  enforce  the  agreement  against  RPD.  Furthermore, 
there  is  consideration  for  this  agreement  in  the  form  of  a fee  that  has  been 
approved  by  the  controller’s  office,  Simply  pretending  that  this  is  not  a 
contract  does  not  make  it  something  else, 

RPD  continues  to  argue  that  even  if  it  is  a contract  that  there  is  nothing  in 
the  sunshine  ordinance  that  compels  the  city  to  disclose  private  residences 
that  may  be  listed  in  the  contract.  RPD  is  again  mistaken.  First,  the  , 
ordinance  clearly  states  that  contracts  "shall  be  open  for  inspection 
immediately.”  The  ordinance  does  not  differentiate  between  contracts 
between  businesses  or  individuals.  Furthermore,  a careful  reading  of  the 
ordinance  tells  one  that  one  should  err  on  the  side  of  disclosing  information' 
rather  than  not  disclosing  information.  According  to  section  67,27 
withholding  is  to  be  kept  to  a minimum.  Furthermore,  there  is  no  exempt 
information  on  the  wait  list  agreement  under  the  California  Public  Records 
Act. 

The  un-redacted  berthing  agreements  be.tween  the  RPD  and  individuals 
were  deemed  by  the  Sunshine  Task  Force  to  be  available  under  the 
Sunshine  Ordinance  to  me  on  July  28,  2009.  (Case  09032)  The  wait  list 
agreements  are  no  different  and  should  also  be  made  available  to  me  un- 
redacted also.  I would  like  the  addresses  so  that  I can  inform  the  wait  list 
applicants  by  mail  to  their  contact  address  of  transactions  entered  into  by 
RPD  that  may  have  violated  their  right  to  a slip,  in  my  opinion,  that  is  why 
we  have  a Sunshine  Ordinance  in  the  first  place;  we  need  to  keep 
everyone  honest. 
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RPD  respQndeci:  to  MaionCiii'i  request  o.n^Deqennbef  3.,  20  {■2^  seven  days  'after'YeeeivinQ  it  - well 
Within  ihq  lOrddy  response  time  . requtrecJ^'h^^  67:.21(b)  of  the  Sunshine  Ordinance,  .In 

response  to  We  request,  RPO  email'ed.  Mdl'otiphi:  elecfronfd  c.opjes  ofih'e  five  Wctif  List  Appilcdfiph 
forms  for  the  persons. on  the  Watt  liif  who  are  seeking  a ^.O^fopf  Perth  'ih  lhe  .Mdrino,.  Affa'ched  o.s 
Ex.hibit  A,  p O.  copy  Of  thO  records  RPD  provided' foMdionGhh 

■The  Wolf  List  dpplicptio.iis.Mdip.ndh'i  co.nfoin  indmdydis.\priydte. reside 

.tetephone  inf'OiTh:d-fioh  in  dddiidn  'tp,  Qrln  lieUrpf,  pu'sinpss.  dddtess.  and  fete. phone  ihfpfitdtion 
RPD  redacted  so'chpeTsondlhlprirnation  Tro'rri  the  topips  it  provided  A^ionchtin  order  to  • 
profect  fhe  'ihdfyiduat'dpplp^^  ' tlgh'f  fo  privacy.  RPO-  did  no^redoct  the  ndme-  of:  the 
IndMciucits  oh  sU'ch  documents'.  .'Nor  did  RRD  redact  any  business  .dddress  or  telephone, 
inforrhdbon  dU'S^ 


Upon/.dceipfOffheiecOrdsr  MdloiichiemoiiedMPP  dPj'ecting  td-  the-tedacfion'  of 
persOnqi  confacf  i'0brm'g:fipn  from  the.  applicatipn  forms- ^ On  De,cem.ber  IT, .012,  RPD- 
respor)ded0 .MaIpnchC-'s d'bjectio.n's- in 'W'fihp',  exptdihing  dgdfn  Why-RPO-wdShecladting  hpn-^e 
od'dresses  and  phone  hUtrW'bP'f'rQrndhe  ‘fegdipjfafions'-forfh^^^ 

redoctiorys^- 
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R.e'cer.ds  Act'..U:inpaii-iC'.u.fdrs'not.dddcessedhy-  'thh  ordinance  ''S:F,  Adm.lnyCo.de. ^ d72l(kR. 

'■  In.'odditi'dnr  '-Se'&tidn  toe  an  agency. to d'edine  to 

'di'scioRe.  ‘'ffj-e'cdrds  the  dd'da-sUre  d-f-w.hjdhM:eyemptedm.rpmh}bited:p  bt.sf&ie. 

fayA-  inciudfhgr  .bui  nof  llTpRed  toj  .'p/oyisighs  pf  the  Evidence  .Cdde  -r'etatlng  tprpiivjleged'  CdL  ' 
0o'vy  €O:d.e'':§-d2d4-fkj:.  -Aiiidte  i 'SecRcn  -t  'af-.fhe-  Cd-lifo'mid  'CpnsfitUttPn',  -i'hdUrn.-  'profects-.q 
dfizdn''s.fi0h-i  to pnv'acy  and olassiMec.  such'a  fight  as.an  Pfnali-enable'-  fight-  That: provision sf dies- 
thdf  ".fopi  people  are  bypafure free-  'dn'd-k'depe.nderit'  'and  have  inqliendble-'rlgntS)  Am.dng- 
these  are.  ehidyfiw  add  defending  Med'ndJlbddyi.  'dcadmg>  'j0sMsshg-;d^  proiectJng  ^ 
pr.op.erty,  and  puks.uihg  and  p-ptaiaing  tofe/y,  -.happiness^  ohd'pRvdo-yP  Cqi  .Comt,  Ad.  f,  §,  T 
( emphasis  ddded}.: 


■Tnu$„tPP.,  qs'd  '0ty.dgency^  iWW'TKrf  rndke  '($'s,atd$ure's.  fhat'Vioh^  gn'indivfet.uaPs  Rgh'tio- 
The  'Cny  is  obllgqtedd.dprotect  qnd'.defendthat  righb  '^hiPh  in  .thkinstanM  'means  retdihlh'g 


kgrfi' disclosing  to-  Maidnchi’ (or  an^  dfhermemb^  of  the:-  public/  fh.&  petsbodl  Infbrrn-aiior)  /?PC>. 
Ke:dpc}e.d:-fcPm  fhp  Wdif  Usf  appliptdi'dns  .prodded  f&  Mdld'nebf  in  response  do  Nsp.upilc  lebdrds 
requ'esk  ' ■ ' , 

;2v  hdfviduafs.  H^v'e.  a pJbsddtitidf  'Pny'acy\lnfefesf  m Thelt  flofne  Addresses  .and  Hbine. 

dal'ephQtis  Uvrdbers-, 

■ Coprb kidvbbep.$.qd0d(y  recognized,  that'  ''indmduqls-  hdSb-  d supstcniial  privacy  Iriterest .In 
their  borne  .addresses  .and  In  preYpfyflng  ansQ/zeifeef  g/l  S .Cify  Qf  'S^h  dose-p 

$u'pen'prl^'!3.Urt^^  4fh  t'OQ%  W.l9d'W99h  see  also  Loi-ig  v,.  MedyBd.^ys  App-  4.ih 

.#2;.  4.6B  (wool),  flndiddudk  heye  q:  subsfdnfidi  pr/vdey  fnieresfln  their  horn'e.  pddfessed'p.sneei 
Metgl  Dep'l'oi' Veteran  Alf ms,. -I  Mb  3d  8PU  9M  (3d  On  I99&/  (vvdtkers  hired  to  M 

k'e'ndvpte  a 'Veterdns  hospitdl  hdye  a-  Ol'grWc'dnd  pfiyacY  in{ered1n.4he. nondisclosure^  of  their 
hdene  addresse's).-.  ' ' 

■ id-UnH’ed'S^d't'e^^  oi;Ddfervs.ey..F;e;d.eT'ql-  Ldddf'B;eJa'tldns./^y^^^^^  .S'W'  iJS  4&7l. 

4:9IPSq  I ■{I'Wil  of  E)ererise'^/.  the  United  States  kuprern:.e.  Co  Ud.he.ld  that  the  home  - 

dddfes^s  oT'fede.rql  eMp.loye.es  dre  exerfi-pt  from  dhdbsyre  fd  vniohdunderihe.  prtvdcy 
.exemption Tn  the  freedpmbf  Mfprrndfidn:  Act -p.QIA];/ which  pdrQlie1d'S.e.Qtidnd^^  hhep&vdCf. 

eH'empton  in  fktp  Pubh  'Records  Act  the-peiid  'found' fhdt.empMy.eeshdyp- d ''p'riydUy'ihiefesf' 
innohdIsdld.supe''' of  'fh'eir  home,  .address  and-  ‘in-  dvoidihg  the-  ihflO^bb'^.nsotdlfedJ  vnio'nMeldte.d 
mi.o1t..vte.iephPne-c.ah  -Qf-vw^^^  fhai-woold  t6flaw  discio.s.O  [d:,  dt'483Afn.S0.-eohc1.ud/nd,  the 
Coudohseryedthdt.Hwas  'beiv^^  d.isp.ara:g.e  'fhe  privacy  of  thehd.fn.0,  which  hdeporded.' 
specfdl.POnside-tati;Q.n..ih:GUF-Cp:hs  /d-vys^/aMd  tradifiom  'fdi  dtp,  S'p&MOi,-  ' 

'Although  Pome  .dddfdsses-  .and  feiepnQife.  n ambers.  mpY  be.  pubVcly  dypfidbi'e.  in  Yan/ihg 
degfe-es.  through  felephone  direCidrie.dor  -dmiiqF'se^  fh.d.t.fdct  does  not  elimin.qte-  dn-. 

indlyidoqhsrpkiyqc.y  intefestfn  .See  SKeet  M'etdl;  Woffee??-  W'l,  '133  hSd.dfpOS 

(!d:o/dth5fhd'f-'d,Fn  ''waiAed  theit.ptiy.dGy\fi.gnfs  becdh.se  their  q 

avdilqh'te-  from  Pther  public  soarded'j-  the.  U,S,  Supte'me  Court  hds  'noted  'fhdi  the prrvq'cy 
inhered  epcOmp'dsses  an.  individtidt’S  eontrOl  '.et.infqrmddoh  co'nGemihg  hfS-Or  heppetsan  and 
'that  "gn.  indivrduqh's  'interest. b.  coptrolfind  the  dpsem'indtlon  of  'iniorrh:d.ffQh,  regarding  peddnat 
mditersPoeino-t  dissphe  slmpkpbepg-use  fhat  infermathn  may  be-d^raiidhie  .to-  the  p&M  Ip. 
.som,e  'iorm.."-  Depfidt-pefeiise:,  vS-f'Q  u.&.-at'Sdd.  f.urf.herhln-i}.ght'dtfh.e  ldr§enum.ber.Q 
vyho  'h&y/'e  mhfed.\hame.ptnene.nerhbefS:and'-who..ch6.dsendf.td.p.ybildl.y-'disdidse'fhe.h 
dddkessM  phone  directo  if  -'canndf  be  sdld  fhet  these  categories' Of  informOtion  hdy-e'  fo.sf 

'their priv'di'e  e.hdfd-ctenrrr  fhe.'modern  Y/oid>.'q.s:cd.urts have  .recegnized..  'dV'er '.and  over  qg.dfrk 

. in  'fhis  cd-so-i  ipdivid'.uats .w'ho.'flle  0ppli.c'qtipnstor'th'e:'Wdp  pe.rining .asstgnme.n't.in: 

the  ■Md/tnq.  '.hdve provided  that  tntorm'dtfO'n '.to-  endbi'e'k-hlD'Xdp  cpptdO'tdh'em. 

wheh:'hece:ssary''.r&.gdrdlng  their  appJlcqtiO,n,  th.ey  hdvem.o't 'given  thoPinfomiiad^^  toth&Cify  for 
'q.'hy\d4hdrmdspd  B'y-pro-viding  fys Inforrmtidn  fd  RFID.  -r-.ejs'iedujf&d  'by S-PO -■'th'ey..have-'npt 
can.0nt.ed,:e4plicF'tiy  ot. implicitly^  to  the'Chyk.'pds3fnp'o:ntHotinf'o^  'o'the.rs  tb'eyretqh 

their  righido-  'privqcy  in  that 'ir}-forM^  ,Jhey'  do-nQf;d/Ve  up. 'that  predipus.  fight-  qsp  condifi'o^ 

:q'Ppiyihg/f0r:th:e-  WqH  'ihf  tor  'aibertji  .dt'th:dM.dm 

;d,:  'btefeb.:np3Os0epijd^^  yicild'Bhg  fhe-BiW.itphrjvdpy'fy  DtsplOsing  'fhe.P'ffvqfe  'HPwd: 

.Addriesses.  arid  Pboite  tibmhe.r-s  .pf  Wd'.li  fht  A'ppJipdrtts:-  Bdedus'e  Thdi'Aii/d'ym-dfiQ.'n  .is 
.bnre.l'dte.i' to  H'Pp.b  P'.etforrm^  ' 


An .'dg.0'ndy' M O'sf.'ijecijfie  fq, dfsc-lp'se  iUMm-q-tipn. or:. records  when  .the  'burden,  on  the- right 
tp.pnv.aoy  :0'utWeidhs  -the. bene fS-Po.  fre  p'Ub'lh'o.hfhe'intdrmqfipn  contdihedinthe  Tiled  Brciypy. 
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City  of  Toff, . IM  CaL  App.  3d,  332^.345  (1 9B4),  In  this  cas^.,  public  discJasurp  of  fhe  ptivaic  home 
addmsses  dhct  ieJephdne.  numbers  bf  WciH  lisf  dpp/icanfs.w.ou/dyfqtah^  rights  of 

indJvidudis  seeking  a behh  assignment  ir\  the  Mdrih&,  beca  use  fhere  is  ho  .cpmpellihg  jusfifiebtioh 
in  the  public  interest  far  such  disclosure, 

’’In:  determining  whether  fhe'pObltc  interest  in  nondisch.sure  of  individuals' names  and 
addresses  oUiweidbs  the  pubji'cjhferestin df  'fhqi  infbrihQttdhi.  dpurfs  have  ev'aludted 
whether  disclosurp-.w^^  the  legislative  purpose  o f 'shedfdingj  'light  dhdh  ddehcy'ls 

perfphhdhcegttfssfdfuto^^^^  City  of  son  Jo50(  74-CQl.App,dthat  IT)/?.-  Where- 

disctpsure  df  eddresses  would hof  serye:  this  purpose,  cohrfs  hgve/eguldriy  upheld  the  'deniaid.f 
the  request  'for  disdqs.ufe,  See,  -e,0-,r  Dep 'f  of  Defe.nise,.s  to  (J,5.  -at. .5.02  ('privacy-  interest  of 
bargaining  unit  emplpyees  in  n'ohdlseiosdr'e  Qf  'fhetr  home  addresses  subddnfiaily  du-fy/eighs  the 
negiigibiP FOlA-nelafed pudtid  int'eresf  in  dimiohjre'dy  PoinHrlg  fftejiistry-  pf  Hawaii  Y-.  D.epfHof  Air  • 
Force  I9th  Cin  T994j|  26:F-.3d  1479,.  -MBd .('t)Pmisdt0.sure  o.f  riames.  md'.  dddfesses  on  empPy 
payroll  because  disclos.ure  onlymarglnally  use  ful- in  uncovering.  “ 'What  ihe-governmeni'ik  up 

^cai  i37vk  III.  Fed.  df  Teqchefs  Y.  Niles-  fte  App,  4901 237-ilf  Ap'p\.3d  Wl  m fnames  ana 
addresses- of  school  dhtricf  parents  had  ‘do thing  h do- with  . the  duties  of  any  public  -servaht"}':' 
VpinOfie  v.,  F.B.I,  fO.;0>.'C.  199.6)-  9'40Fh3uppi  '3-231.-330  fw'drd:hgs.Qf  agendeyh'^be-ffer-up^ 
by  discfos'ure  of  ./denf/fy-pf  employees  ond  citizens  who  wrote  to  governm-ehi  dffiddl-sh 

Courts-  have  also-.cecdgnizecf- O'  dis-finctio'n-  between  the  .puplip  disclosure,  of  'individuals ' names  as 
opposed' to 'fhdir  .home.dddress.es  and  phone 'humbers,  -Beey.-0.gy  Spjio'm.o  CdUr^fy  E'mpieyis.es'  ■ 
Pet;  A-is'h  v,  SupefiGr  Cpuili;  I-9S  CqI-  App.  4th  '^86,  }0Qd  '(2p}  'fj-  (whlfe-.retjred  pvblh  em 
ndrnes'an'd.pensioh  benefits,  tri'ust  be  discips&d.,  the  -coud's  rulihg.''^wiil  no  fheretease  pf 

home:  addresses,  feiephafle.  numbers -or  e-thdil  'dddFe'sses -of  retirees 'dhd  behe'fic-lariesd.;  tf>T.f 
Fed’n  Qt  Prpfl  4,  Teehnicdf.  ingineersv  LpGdi  Sir  AFp-CitCl  Y-.  yupefier  .C'o.vfi-42  Cai,  Af-h-  3 1 9/ J39 
[207f  (while .hdm;es and  'sdiPries-  dhCdly  e'm.ployee's-rfiusf  be  'di'sctpsed,  the  '‘'City''hds.-nohbe.eh' 
asked-  tp  disdo-seany'c'P.h'tac:t':infQrm.qiJ'P'n.fm-fhes'e'  emp.l-P'yee.s,-sm  dd'dr'e'sses  or 

telephone  numbers^). 

■ Here,  fhe-p-ubFcinier'est  in  protecting  indh/iduai  'priyaGW-'seiyed'PykPpd  h of 

-priV'dfe  fedden'c'e -and.  phone:  Inteotidflop  the :PU.b.Hc  fhf'e rest- -which;  so tai:  as 

we  .Cqn  -telL  is  nil  ^ served,  'by  Mdipnchils  repeip  t -of  such.  Ihform'd-fiori.  '0D  Ha's  m Ode  dvdiiab.le.  dll. 
of'theinfptmaiiohonthe-Wd'iHbidpplicaMohsJncluMhd.dp'p^^^  emepffor 

applipanfs'  home-  addresses -and phone n-umbers.  A-sin  Gify  of  Sqri'  J.pie;^  'i'/PP  npin'e-cessary  'to 
.di-sctpse  the.  names,  'addresses,  'an.d-t.eiephPne  num-bers  'of  the  fdppiic.a.nfs-J  for  the- public  t'p 
. -have  access-' to  vifdl  'infPrmdtiph  abo.uf  Clt-ps  p:eifamdnc-e  pf-'-its  fdufd-. 74 ’■Cal  -App-,  4th  'd.i'  • 
W12,  Nptls- 'discios'ure.  of  appiicant'd .porson'at.  contact inform-a-fiqn-me'Qess.ary  to  qlto-Wt'he- 
pubttc  to-  det'emhihe  ■w.heth  'er  -public  officiafs.  h'a-ve  praperly  exercised  'their  duties  -by  iefroining 
from  the  drbitra'iy  exercise--.  Pf-'  qffipi'dl-ppw-erd  Id;,  at  1920,  'Because- me  applicant 
address:  infqimatlOh-  WP-uJd'hp.tshed'.lig.ht  'gnthe'-  agerTpy^Pdc-iMfies^  the-''de/evdnfpublk  interest: 
sup'ppdi'n'g  dJscips.ure-  In  thle 'Ppse  .is  negllgjbje,  at. Best. ''  bep'f  of’  defense,.  5 j 0 y.y  of  4'9d.  spe- 
■also :Pqln%g  fedu?., .of •HoWdilj '26 -.$3.d '-.at  IdSp p'empIdypedpfiVdoy 'in.tefe.st-s .ore hot  puiwei'g.hed 
by  f-he  md'rgindiaddi.frPrfdt  tisefpt'ness  that 'the  names -dhd  dddmssee-W'quH-ser-ve  yncoveri/Tg, 
''wl'iat  the  government  is  up  fa.''"'};  Locdi  }27'4-,  Ilf  Fep,  of  TeachPfs^.JS?  ill.  App.  '3d  at -193 -'(names 
Ond  addresses'-  of 'school-  disfrlcf  parents  .were  not  disclpsed''.bec:q.use.  disciqs.Qre  :hd0ppfh'ing  to 
do  with  the  duties  of  'Qny  pUM-CseWahhp'  SHeef  pfetOl' WofFeO,.  l'3d  'F.(3d  .04993  '(‘^Jhe'reiease  of 
names,  'dddresses,  and  shniiar  :phvpte'"inhrmdfi0'n.te-v-eqi-s  liffle,-  if  anything,  'pbo-ut  the  operdtigns 
offhe  Depqdme-htpf  VetemnsAf'fdim  ■ , ' ' 

AcpQrdingiy,  '.RPD-pfeddctJ'ph  of  perspndl'.dddr'ek'es  dhdrfetephphe-AUrnbeps-.b 
While  the  individuabwhose  Waif  tfd  applications  are  Of  issue-  herb-  have  Q subddri-fk^  prf'ittdcV- 
ihf0rest:ib  nofydlsdlbsqce  .of  .their- harhe  .qd.drespes  '.and  ptipne  nt/mper?;  fhere  .is,  -pp  -legifirr).dfe 
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,p obllc  fnieresf  -by  mbhddd'ng-disclGM  D./scfeswr#'  'of  ■inforniatio.in  wjll  'no.fproffi;ot'e' 

dpenbe^S:  W 'gowmmeht  no'f  will'&'shbd  lipM  ©riv  RPD-.':s  pe'iiocm.arico  of  /h-.dijtJos.  'To  'the  '&<fo.nf 
kddid'ndhfo'r  afiy-.o'fher  citizen  is  int&rbsibd  ift'fh&  H^  and  dcderbf  W'alTifsf  bpptic  o'f  'the- 
■jyjmnp,  0nd-/of-  th'e  jdbnitiiy-  b'fthe-  dppM  'alt  d^GhhformciM  Pom  tpye 

'deouroehis'Rpp  has.  pf'QVjde.d'fe  MaiancM. 

.'dl,  RPD-'k  'RadaOh'ons  p'o.  filof  ‘Vigiafe  $-u'mhTna  PrdihOn'c'mmwtiston's  Pep'afdin^dTohimcf's. 

'Findily,  MdiOhChi  cMrnis  -tha-i -the  Woiiisf  opfol/catfom.am'  ‘bonfro.atsF  dpcf  fherefgrp-,  he. 
df.gy'es,,  Sepfioh  6h2h(eff')l,  oTihe.--Svnshine'  'OFdmariGe.  fnpndafe.h'tbof  thehome  address  and 
.ph&ke  hUrpbePS  Oh  fhenpplfcoifhjis  be  .dfspipse'd',..  This  hfgpme'nrappewi'  to  b'e  bgs'$ct'0!i'-'0 
. ■mis.md'e'Psfpihdi'ngpTthe  hafufe  'of  he  dppktdfio:n.f0ms-dn'd  d'mihed0'ng  pf  Sec^^^ 

■.Aydh.ihiTial.  ifidtief,  The  MD;ifUsfappfIddT/oh.fonhsThot'RR0.pmvMe-d.Mab^^ 

TG'pqfro.c'fsd  'A  confrPoHs  ''|a/h  -agr'ebBcehf  hej'weeh-tyvp  or'  mQfe-pd'fMbmpje^fiqgnM^ 

■fhoTdre.  ehtorcepbte'dr  oihemise  -f.ecp.gpjrdble  uf  JpwJ''  Bidphs  La-w  bicTron^^  f9.fh  e'drZO09l 
These  "tea'O'f'ds  d/:e-  ^opgliedtip  hs  ihdf  pefsa'ns  who  Wish  ■ to-  'be  placo.d  o.o  'the  Momd-  Wait  Usf  rn'to/ 
0tophih:p'rdehfo,be  oligibTe- .for  o-.berfh If  ohe '■becomes  ctvaikfye.  'Wheh  o-b.epth  'dssiphme.hf 
■bebb'rhesb9diT0bl0.  -Rfib  fheh-rn  afi  -.offeriQ  the  pphsQh;wff)i  th©'hhp^^  the  W.'djfr 

':l'/strQnd  fhdf  p.ersOn'hds  'TS  days  to.  either  boaepf  Of  de.cjihe  fMdrihaiRktles^  'Sectioh  ■ 

7 if  -.Bepdose  theapplicaMoh  forms  dO^  apt  create  ahyenfbtce.qb^^^^  on-ftiep'orf-of  ■ 

et'fher:RBp--Or:fhe'dpplfcd’hlfh:efd'reh'btc 

■ 'Everi- if  'these-  dppl.icatJqAfbrm's:  .cpufdsprh^  cpqsfr0ed  as  "cprttrqcts/'  rtoihing  ip. 

decfkyn  6-/,24feT[hl  'of  .the  Sunshine  'p-rdihahpe -gplripels  'the'C'if/'fo  dfsclp'se  privd.e.tesldenpe  or 
'phori.e  ■■inform  dtron  that  m.dy.bs  Ihfed  ifi  d qphirdct:  That  section  simpty-.st'd.fes  that  Ponfracts 
■.apd  'b/ddJngrmidted  docume/ntpdnd  ■ebmmuhi'tdtiohs  '‘'dnalf  be  'op'e'nidinsp'ec't/an immediately 
■affer  ‘a  cohtrdpf.'ha's  hdeB  dward'ed  ” This,secti0.n:ei1sures  .fhaf 'diitem  hdve'dGCess.  fo.fe.l'evdnt 
jhfdtm'dfidn  ■dbaut  -the-  Cit-y-  ddhtracting  pro-deSs,  such  .as  the-tdbhtify  pf  .c'ohtradtors:  and'  bidders, 
the:  d'aiiair  dwount  a'f  the''ean'tracti  fhe-sb'Ppe -of  W:ofk  Qr-seiwipes'tb  be  p'royided. under  the 
■adh.ttd,Gh  .etp;  .R'PD  has  triade:  pub.lioiy  .a.vdilabie  all  'pf  thbjhfo'mdtion  on  the  Walt  hist 
'appircafjpn  form  ---'the  names  of  the  appllednh  the  date  at  the  'applfcathn,  the  size  of  'the  .berfh 
.they .are  se'ed'ng,  arid,  so.  forth.. 

Qhpp0sei  'jh  ftte  a 0e.  of. standard'  City'  contrO'ets.  'for  'g.&o.cl$  a-nd-'semib'es,  it1s.  uh/tkely  that 
a cdnd^dct'or-wd.ud:'!'fsthjs/h.0hdrne--'add'r.ess  'orhoiherp'h  d husiness.. address  of 

■ 'phondj  in.  a donifadt.  .But  ciwem  dp'piyipg  fo.r berthing.  dssighrnents,-ih- theMarinQ-  seektd  use-  ■ 

the  berths  for  persbnalrepreatiphdi 'use,  pot  as  p&dd'f  & cocRCTOrp/iO/  OAtehpff^  thdedd,  .. ' 
■cprhm'erfflai'dctiyty-isgeriefdfy.d^^  the  hlOrhayand,  the-Mdrlha  Rules  'eKpItcitty  sfafe 

'fhdt'^'0'hd:n.drhe  ct  oniydne  n.atyrdi  'pepo.n .m.-ay  appear  m the  a Corperatiaqsi 

p:Qdh0rm[ps.'Ofb.udhessn.'drhes-w  accepted,'^'  (Marina  Rules,.  Section  .itfBtf  ■Asa'resutty 

.app'liddhts:fnQ.sr  'often  ''supply;  RPD  'With  iheir  ho'me  d.ddmsses  dhd  heme  'phatie  humbers  as  the  ■ 
■po'irit-af  Qontapt  'because  'they ,06;  hpf  'haye  'GOmmercldl  addfesseSpr-phon'e  Mmbers  that 
perfdi'n'tO': 'rdhtal'  affhe  be'itti.:  % 'efairig..s'p,  these  cffbens  da  not  wa'iye  their  priyacy  rights -ih',  ffre- 
■pphiid-entjafify  of- theiif  ha 
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thonk  ydu/^ryCujriiifte  0hd'con:sidefailGM> 


Olive  Gong 
Cv'sfodioH  of  Records 

AHacb  lyjenf's:  E^hldif,  A 


Subject; 

Attachments: 


Sent: 

To: 

Cc: 


From: 


Ausberry,  Andrea 

Wednesday,  December  12,  2012  3:16  PM 
Gong,  Olive;  'dm567@pacbell,net' 

'Jerry;Threet@sfgov.org';  Grant,  Kitt  (sunshinechairgrant@gmail.com) 
Mediation  - SOTF  Complaint  12058  .... 

12058  Complaint.pdf 


Good  Afternoon, 

Tims  e-mail  is  notification  that  the  following  complaint  has  been  received  from  Doininic  Maionchi  against  the  Recreation 
and  Park  Department.  In  an  attempt  to  mediate  and  stave  off  a hearing  before  the  Sunshine  Ordinance  Task  Force, 
please  respond  to  the  following  request  within  five  business  days. 

The  Complainant  is  requesting:  PLEASE  SEE  ATTACHED  REQUEST 

Pursuant  to  Section  67.21(b),  If  the  custodian  of  public  records  believes  the  record  or  information  requested  is  not  a 
public  record  or  is  ejtempt,  the  custodian  shall  justify  withholding  any  record  by  demonstrating,  in  writing  as  soon 
as  possible  and  within  ten  days  following  receipt  of  a request,  that  the  record  in  question  is  exempt  under  express 
provisions  of  the  Sunshine  Ordinance. 


Thank  you, 

Andrea  S.  Ausberry 

Administrator 

Sunshine' Ordinance  Task  Force 

Office  415-554.7724  I Fax  415,554,5163 

sotf@5fgov.org  I www.sfbos.org 

City  Hall,  i Dr.  Carlton  B.  Goodlett  Place,  Rm.  244 

San  Francisco,  CA  94102 

Follow  Usl]  Twitter 

Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clickineliEFS 
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SOTF 


SOtF 

Wednesday,  January  30,  2013  8:43  AM 

'dm567@pacbell.net';  Gong,  Olive 

Threet,  Jerry;  'kitt  grant';  'loufischerSOTF@gmaii.com' 

Sunshine  Complaint  Received:  Case  No.  12058  Dominic  Maionchi  v Recreation  and  Park 
1_Complaint  Procedures_4-28-09_Final.pdf;  12058Complaint.pdf;  12058  Respondents 
response.pdf;  12058  Respondents  Response  ExhibitA.pdf 


Good  Afternoon, 


From: 

Sent: 

To: 

Cc; 

Subject: 

Attachments: 


This  e-mail  is  to  confirm  that  the  attdched/following  complaint  and  support  document(s)  was 
received  and  v/ent  through  the  mediation  process  without  .resolve  and  will  proceed  to  be  heard  by 
the  Sunshine  Ordinance  Task  Force,  If  the  Respondent  did  not  submit  a written  response  during 
mediation,  please  do  so  as  It  Is  required  to  submit  a written  response  to  the  allegations  including  any 
and  all  supporting  documents,  recordings,  electronic  media,  etc.,  to  the  Task  Force  within  five  (5) 
business  days  of  receipt  of  this  notice.  This  .is  your  opportunity  to  provide  a full  explanation  with 
enough  advance  time  so  that  the  Task  Force  may  be  fully  informed  in  considering  your  response  prior 
to  the  meeting.  Please  refer  to  Complaint  No,  12058  when  submitting  any  new  information  and/or 
supporting  documents  pertaining  to  this  complaint. 

The  Sunshine  Ordinance  Task  Force  was  suspended  during  the  months  of  June  6,  201 2 through 
November  6,  201 2 from  hearing  complaints,  due  to  it  being  constituted  in  violation  of  Section  67.30 
of  the  Ordinance:  "At  all  times  the  Task  Force  shall  include  at  least  one  member  who  shall  be  a 
member  of  the  public  who  is  physically  handicapped  and  who  has  demonstrated  interest  in  citizen 
access  and  participation  in  local  government." 

Therefore,  due  to  the  backlog  and  complaints  heard  according  to  chronological  submission  both 
parties  (Complainant  and  Respondent)  wilt  be  contacted  once  a hearing  date  is  determined. 

Complainants:  Your  attendance  is  required  at  this  rneeting/heoring.  ' 

Respondents/Departments;  Pursuant  to  Section  67.2 1 (e)  of  the  Ordinance,  attendance  by  the 
custodian  of  records  or  a representative  of  your  department,  who  can  speak  to  the  matter,  is 
required  at  the  meeting/hearing, 

Also,  attached  is  the  Sunshine  Ordinance  Task  Force's  complaint  procedures. 


Thank  you. 


,4ndrea  S.  Ausberry 
Administrator 
Sunshine  Ordinance  Task  Force 
Office  '115.554.7724  I Fax  4i5.5S4i.Sl63. 


City  Hall,  1 Dr.  Carlton  B.  Goodlett  Place,  Rm.  244 
San  Francisco,  CA  94102 
Follow  Usi  I Twitter 


231 


Complete  a Board  of  Supervisors  Customer  Service  Satisfaction  form  by  clickingl'ffiRE 


232 


Ethics  Commission 

City  and  County  of  San  Francisco 


Jenedict  Y.  Hur 
Chairperson 

Paul  A.  Renne 
ce-Chajrperson 

Brett  Andrews 
Commissioner 


EXECUTIVE  DIRECTOR’S  REPORT 
TO  THE  SAN  ERANCISCO  ETHICS  COMMISSION 
For  the  Regular  Meeting  of  April  28,  2014 

1.  Budget/Staffing. 

We  have  chosen  an  applicant  to  fill  the  vacant  auditor  position.  The  appointment  will  be 
final  when  all  requirements  for  Human  Resources  processing  have  been  completed. 


Beverly  Ha  yon 
Commissioner 

Peter  Keane 
Commissioner 


2.  Investigation  and  enforcement  program. 

As  of  April  17,  2014,  there  were  23  pending  formal  complaints  alleging  violations 
within  the  Ethics  Commission’s  jurisdiction. 


Category 

# of  Complaints 

Campaign  Finance 

16 

Conflict  of  Interest 

2 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

0 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

3 

TOTAL 

23 

3.  Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  was  on  January  3 1,  2014  for  the 
First  Semi  Annual  statement,  which  covers  the  reporting  period  ending  December  31, 
2013.  Of  the  183  committees  required  to  file  on  this  deadline,  only  two  have  not  yet 
filed  and  staff  is  pursuing  those  entities  (one  is  an  office  holder  and  one  is  a general 
purpose  committee).  The  next  filing  deadline  is  March  24,  2014  for  the  First  Pre- 
Election  statement,  which  covers  the  reporting  period  ending  March  17,  2014. 


Due  to  recent  changes  to  the  Campaign  Finance  Reform  Ordinance  and  Ethics 
Commission  regulations,  all  committees  must  now  file  electronic  statements  and 
complete  the  electronic  signature  requirements.  Staff  has  informed  treasurers  and 
candidates  about  the  new  requirements  and  has  provided  detailed  instructions.  Staff 
continues  to  inform  and  assist  committees  during  this  transition. 


b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  13-14,  as  of 
March  3 1,  the  Commission  collected  a total  of  $13,736  in  campaign  finance  late  fees 
and  forfeitures.  Outstanding  late  fees  and  forfeitures  total  $18,870,  of  which  $13,260  is 
pending  at  the  Bureau  of  Delinquent  Revenues  (BDR). 


25  Van  Ness  Avenue,  Suite  220  • San  Francisco,  CA  94102-6053*  Phone  (415)  252-3 100«  Fax  (415)  252-3112 
E-Mail  Address:  ethics.commission@sfgov.org  Web  site:  http.V/www.sfethics.org 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  rBDRX  The  following 
chart  provides  details  on  active  accounts  referred  to  BDR  as  of  January  31,  2014: 


# 

Committee/ 

Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 

referral 

effective 

Original 

amount 

referred 

Last 

month’s 

balance 

Current 
balance 
(Changes  are 
in  bold) 

1 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

2 

Coalition  to  Elect 
Chris  Jackson  to 
Community  College 
Board 

1302351 

Chris  Jackson 

6/17/11 

$2,658.90 

$2,658,90 

2,658'.90 

3 

Chris  Jackson  For 
Community  College 
Board 

1347066 

Chris  Jackson 

7/12/13 

$6,600.94 

$6,600.94 

$6,600.94 

TOTAL 

$13,260 

4.  Revenues  report. 

For  FY  13-14,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  April  17, 
2014,  the  Commission  received  $82,159  as  summarized  below.  The  figure  represents  collection 
of  approximately  82  percent  of  expected  revenues  for  FY  13-14,  80  percent  of  the  fiscal  year 
having  elapsed. 


Revenues  received  as  of  April  17,  2014: 


Source 

Budgeted  Amount  FY 
13-14 

Receipts 

Lobbyist  Fees 

$27,000 

$57,500 

Other  Ethics  General 

$1,000 

$12 

Campaign  Finance  Fines 

$50,000 

$13,174 

Campaign  Consultant  Fees 

$18,000 

$5,100 

Lobbyist  Fines 

$1,000 

$200 

Statements  of  Economic  Interests  Fines 

$1,000 

$1,410 

Other  Ethics  Fines 

$1,000 

$4,713 

Campaign  Consultant  Fines 

$1,000 : 

$50 

Unallocated 

$0 

$0 

Total 

$100,000  . 

$82,159 

5.  Lobbyist  program. 

As  of  April  17,  2014,  100  individual  lobbyists  were  registered  with  the  Commission.  Total 
revenues  collected  to  date  for  the  2013-2014  fiscal  year  amount  to  $57,700,  with  $57,500  in 
lobbyist  registration  fees  and  $200  in  fines.  The  filing  deadline  for  the  next  lobbyist  disclosure 
statement  is  May  15,  2014. 


6.  Campaign  Consultant  program. 

As  of  April  18,  2014,  21  campaign  consultants  were  registered  with  the  Commission.  $6,100  in 
registration  fees  and  fines  and  have  been  collected  so  far  during  the  2013-2014  fiscal  year.  The 
next  campaign  consultant  quarterly  report  deadline  is  Monday,  June  16,  2014,  covering  the 
reporting  period  from  March  1,  2014  through  May  31,  2014.  Staff  will  send  reminders  to  all 
active  campaign  consultants  before  the  deadline. 

7.  Statements  of  Economic  Interests. 

Four  hundred  seventy-two  (472)  City  officers,  department  heads  and  commissioners  filed  their 
annual  Form  700s  electronically  using  the  NetFile  system  by  the  April  1 deadline.  (An 
additional  13  individuals  filed  as  of  April  21st.)  This  resulted  in  an  on-time  filing  rate  of  91 
percent,  which  represents  an  increase  of  2 percent  from  last  year.  The  total  number  of 
individuals  filing  with  the  Commission  this  year  also  increased  to  5 17  from  last  year’s  number  of 
488. 

While  a few  found  filing  online  to  be  a challenge,  most  filers  were  able  to  successfully  file  their 
electronic  Form  700  without  assistance. 

Thirty-one  (31)  individuals  have  not  yet  filed  their  Form  700s;  they  will  be  e-mailed  reminders. 
Individuals  who  fail  to  file  after  receiving  the  e-mailed  reminder  will  receive  a written 
notification  of  delinquency  from  the  Commission  in  early  May  and,  if  needed,  another  in  early 
June.  Individuals  who  fail  to  respond  after  the  second  notification  will  be  referred  to  the  Fair 
Political  Practices  Commission  for  enforcement  in  early  July,  2014. 

8.  Outreach  and  Education. 

On  April  17,  2014,  an  educational  meeting  was  held  with  a delegation  from  the  Liaoning 
Province  (in  Northeast  China). 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments  via  web  trainings.  The  following  are  web  video  trainings  available  on  the 
Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates’  Training 

Controller’s  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner’s  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 


Respectfully  submitted. 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
April  28,  2014 
Room  400,  City  Hall 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 

MAY  2 3 2014 


I.  Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:32  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Paul  Renne,  Vice-Chairperson; 
Brett  Andrews,  Commissioner;  Beverly  Hayon,  Commissioner;  Peter  Keane,  Commissioner. 

STAFF  PRESENT : John  St.  Croix,  Executive  Director;  Jesse  Mainardi,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Josh  White,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  Sarah  Ballard,  John  Moren,  Ray  Hartz,  and  David  Pilpel. 

MATERIALS  DISTRIBUTED: 


II. 


Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 


Ray  Hartz  stated  that  he  went  to  Florida  in  March  and  was  surprised  his  hearing  on  a Sunshine  Ordinance 
Task  Force  referral  was  scheduled  to  be  heard  by  the  Ethics  Commission  in  March.  He  stated  that  he  was 
out  of  town  when  the  notice  was  sent  and  when  the  hearing  was  held.  He  stated  that  the  scheduling  of  his 
compliant  was  purposefully  done  so  hb  would  not  be  af  the  hearing. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

On  March  24  this  commission  held  a hearing  on  a case  to  which  I was  a party.  I think  you  can 
imagine  my  reaction  when  on  March  26  I first  became  aware  of  this  series  of  events!  On  further 
consideration,  I realized  that  I was  altogether  pleased  that  this  occurred.  It  allowed  the  other 
party  to  the  case,  -CityTibrariahTi!iis  Herrera,  to  do  what  he  does  so  exquisitely:  lie  through  his 
teeth!  Commissioner  Andrews  raised  the  question  as  to  whether  Mr.  Herrera  had  looked  at  a 
way  to  comply  without  spending  $40,000.  Simple,  take  the  two  Microsoft  PowerPoint  slides  just 
as  they  would  for  presenters  they  quote  "invited."  Commissioner  Keane  was  exactly  on  point, 
this  is  a free  speech  issue!  If  he  is  going  to  discuss  that  matter,  he  might  want  to  point  out  the 
level  of  scrutiny  applied  to  political  free  speech.  It's  a pretty  high  bar! 


Commissioner  Hur  stated  that  the  Commission  was  unaware  that  Mr.  Hartz  was  out  of  town  when  the 
notice  was  sent  and  hearing  scheduled. 

III.  Discussion  and  possible  action  on  a matter  submitted  under  Chapter  Three  of  the  Ethics 
Commission  Regulations  for  Violations  of  the  Sunshine  Ordinance.  Ethics  Complaint 
No.  03-140303,  hearing  regarding  alleged  willful  violation  of  the  Sunshine  Ordinance  by 
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a department  head  (Sunshine  Ordinance  Task  Force  Complaint  12058,  referred  to  the 
Ethics  Commission  on  March  3,  2014):  Complainant,  Dominic  Maionchi;  Respondent 
Phil  Ginsburg, 

Commissioner  Hur  asked  the  parties  to  identify  themselves.  The  Complainant  was  not  present,  the 
Respondent  was  represented  by  Sarah  Ballard. 

Ms.  Ballard,  representing  Recreation  and  Park  General  Manager  Phil  Ginsburg,  stated  that  she  agreed 
with  the  Report  and  Recommendation  finding  that  Mr.  Ginsburg  was  not  a properly  named  Respondent 
by  the  Task  Force.  She  also  stated  that  the  home  addresses  and  phone  numbers  on  the  documents  at  issue 
were  properly  redacted  based  on  individuals’  privacy  rights. 

Commissioner  Keane  asked  Ms.  Ballard  to  identify  an  express  provision  of  law  under  the  California 
Records  Act  or  Sunshine  Ordinance  that  allowed  for  the  redactions  of  home  address  and  phone 
information.  Ms.  Ballard  responded  stating  that  the  California  constitutional  right  to  privacy  allows  for 
the  redaction  of  private  information.  Commissioner  Keane  and  Ms.  Ballard  exchanged  questions  and 
answers  regarding  the  government’s  burden  under  state  law  when  determining  to  withhold  private 
information. 

Ms.  Ballard  responded  to  a question  from  CommissionerJ^enne  reg^ding  why  confidentiality  should 
attach  to  the  names  of  applicants  who  request  a berth  from  me  dep^ment  by  stating  that  the  names  of  all 
applicants  are  released  and  are  public  information,  and  that  the  department  only  redacts  the  home  address 
and  phone  number  of  each  applicant. 

John  Moren,  Harbor  Master  for  the  department,  stated  that  berth  holders  expect  that  their  home  phone 
number  is  not  public  information  that  can  be  released  by  the  department. 

"S. 

In  response  to  Commissioner  Keane,'  IS^.  Ballard  stated  that  the  general  advice  provided  to  City 
departments  by  the  City  'Attorney’s  Office  is  that  home  addresses  and  home  phone  numbers  of  private 
citizens  is  private  information  and  is  not  to  be  disclosed  by  a department  as  part  of  public  records  request. 

DCA  White  stated  that  the  language  promulgated  through  a long  line  of  California  case  law  and  by  the 
California  Supreme  Court  is  that  when  government  is  balancing  the  interests  between  the  public’s  right  to 
information  against  an  individual’s  right  to  privacy,  releasing  private  information  is  warranted  if  it  sheds 
light  on  the  government  agency’s  legislative  duties. 

Responding  to  Chairperson  Hur,  Ms, .‘Ballard  stated  that  the  department  follows  the  general  rule  provided 
for  by  the  City  Atto^e^’s  Office,  ^mdoes  apply  a balancing  test  on  a case  by  case  basis.  She  stated  that 
in  this  matter,  the  department  responded  to  the  records  request  in  the  context  of  an  allegation  that  an 
illegal  berth  transfer  had  occurred.  She  stated  that  the  department  had  factored  into  its  balancing  test  that 
if  the  department  had  not  been  engaged  in  an  active  investigation  regarding  the  berth  transfer,  it  might 
have  released  the  home  address  and  phone  number  of  the  applicants. 

Commissioner  Keane  stated  that  the  City  Attorney’s  advice  provided  in  the  Good  Government  Guide  is 
advisory  with  no  force  of  law.  He  stated  that  section  67.26  of  the  Sunshine  Ordinance  states  that  any 
exemption  must  be  based  on  an  express  exemption  provided  for  by  law. 

Deputy  Executive  Director  Mainardi  stated  that  San  Francisco  Administrative  Code,  Chapter  12M,  does 
provide  a specific  exemption  that  allows  the  City  to  withhold  private  information. 

Public  Comment: 


Page  2 of  6 


(DRAFT) 


David  Pilpel  stated  that  the  Report  and  Recommendation  clearly  outlines  the  two  issues  on  which  the 
Commission  needs  to  make  a determination,  although  he  disagrees  with  the  conclusion.  He  stated  that  the 
information  should  have  been  released,  but  does  not  think  it  was  wilfully  withheld.  He  stated  that  he  did 
not  think  Mr.  Ginsburg  was  the  correctly  named  party. 


Ray  Hartz  stated  that  the  City  Attorney  doesn’t  want  to  bite  the  hand  that  feeds  him.  He  further  stated 
that  he  had  requested  anonymity  in  another  matter  and  the  City  Attorney  released  his  name. 

The  following  written  summary  was  provided  hy  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

George  Orwell  said:  "In  a time  of  deceit,  telling  the  truth  is  a revolutionary  act."  From  gavel  to 
gavel  each  meeting  of  this  Ethics  Commission  is  becoming,  in  fact,  a "time  of  deceit!" 

Questioning  why  a department  head  in  the  city  should  be  held  accountable  for  the  actions 
and/or  inactions  of  those  under  his  direction  and  control  is  without  logical  basis.  When  a 
department  head  accepts  a position,  takes  an  oath,  and  accepts  a salary  they  have  a 
responsibility  to  the  citizens  of  San  Francisco.  Do  you  believe  Mr.  Ginsberg  [sic]  wasn't  informed 
regarding  this  matter?  Do  you  believe  Mr.  Ginsberg  [sic]  didn't  purposefully  avoid  attending  the 
hearing  in  the  matter?  To  now  say  that  Mr.  Ginsber|  [sic]  was  unaware  of  this  matter  is 
something  only  a complete  idiot  would  say!  Again,'  we  have  a ease  where  John  St.  Croix  will  use 
a missing  punctuation  mark  to  thwart  the  will  of  San  Franciscans. 

Responding  to  a question  from  Chairperson  Hur,  David  Pilpel  stated  that  case  law  regarding  the 
applicability  of  balancing  privacy  interests  against  the  public’s  right  to  know  is  not  on  point.  He  further 
stated  that  although  San  Francisco  Administrative  Code,  Chapter  12M  is  a specific  exemption  providing 
for  the  withholding  of  private  information.  Sunshine  Ordinance,  section  67.36,  states  that  the  Sunshine 
Ordinance  supersedes  all  other  local  law. 

Commissioner  Keane  stated  that  the  record  in  this  matter  demonstrates  that  the  redaction  of  private 
citizens’  home  addresses  and  phone  numbers  was  improper  and  that  information  should  have  been 
disclosed  by  the  department.  He  stated  that  no  express  provision  was  cited  that  exempts  the  redacted 
information  from  being  released.  He  fnrther  stated  thafthe  home  addresses  and  phone  numbers,  in  this 
case,  do  not  rise  to  the  level  of  a fundamental  right  to  privacy.  He  stated  that  the  Ethics  Commission 
should  find  a non-willful  violation  of  the  Sunshine  Ordinance  because  the  information  was  redacted  in 
good  faith  reliance  on  the  City  Attorney’s  advice,  and  that  the  redacted  information  should  be  released  to 
the  complainant.  , \ \ 4 

Responding  to  Commissioner  Andrews  regarding  the  legality  of  releasing  private  information,  DCA 
White  stated  that  a court  would  look  at  California  state  law  to  determine  if  the  information  was  properly 
released  by  considering  all  the  factors,  factual  and  legal,  involved  in  this  matter.  He  further  stated  that 
under  California  law,  the  individual  is  the  holder  of  private  information,  not  the  government  agency  who 
happens  to  obtain  that  information. 


Chairperson  Hur  and  Commissioner  Keane  both  stated  that  the  Ethics  Commission  cannot  weigh  into  its 
decision  the  potential  of  litigation  for  ordering  the  release  of  home  address  and  phone  information  in  this 
case. 


Commissioner  Keane  stated  that  the  Ethics  Commission  could  make  a finding  that  the  department 
violated  the  Sunshine  Ordinance  without  finding  Mr.  Ginsburg  was  responsible. 
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DCA  White  stated  that  the  Ethics  Commission  must  make  a finding  against  an  individual. 

Ray  Hartz  stated  that  the  department  head  is  responsible  for  the  whole  department.  He  stated  that  David 
Pilpel  is  a Task  Force  member  and  that  he  often  undercuts  decisions  made  by  the  Task  Force.  Mr.  Hartz 
stated  that  he  questioned  if  staff  properly  noticed  the  complainant  in  this  matter. 

The  Commissioners  engaged  in  a discussion  regarding  the  appropriateness  of  Mr.  Ginsburg  being  the 
named  respondent  in  this  matter  based  on  the  information  provided  in  the  record. 

Motion  14-04-28-01  (Keane/Renne)  Moved,  seconded  and  failed  (2-3;  Hur,  Andrews,  and  Hayon 
dissenting)  that  the  Sunshine  Ordinance  was  violated  by  Mr.  Ginsburg  as  the  head  of  the 
Recreation  and  Park  Department  and  that  the  violation  was  non-wilful,  and  that  the  information 
withheld  in  this  matter  should  be  disclosed. 

Commissioner  Hayon  stated  that  the  average  citizen  does  not  expect  that  a government  agency  is  going  to 
release  their  private  home  address  and  phone  number  to  a member  of  the  public  making  a public  records 
request.  She  stated  that  the  Sunshine  Ordinance  Task  Force  is  not  concerned  with  protecting  the  privacy 
of  citizens. 

Motion  14-04-28-02  (Andrews/Hur)  Moved,  secondM^and  passled  (3-2,  Hayon  and  Keane 
dissenting)  that  the  Ethics  Commission  refer  the  matter  back  to  the  Sunshine  Ordinance  Task 
Force  for  more  factual  information. 

IV.  Closed  Session.  Closed  session  held  pursuant  to  Brown  Act,  section  54956.9(a),  (e)(2), 
and  Sunshine  Ordinance,  section  67.10(d),  to  discuss  anticipated  litigation  as  defendant 
in  light  of  McCutcheon  v.  Federal  Election  Commission,  No.  12-536. 

Motion  14-04-28-03  (Renne/Hayoii)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
move  into  closed  session; 

Public  Comment: 

Ray  Hartz  stated  that  it  is  improper  for  the  Commission  to  go  into  closed  session  because  the  item,  as 
worded  in  the  Agenda,  does  not  provide  sufficient  information  for  a person  of  average  intelligence  to 
know  what  the  item  is  about. 

The  Ethics  Commission  went  into  closed  session  at  7:45  PM.  Sarah  Ballard,  John  Moren,  Ray  Hartz,  and 
David  Pilpel  left  fKplhearing  room!^SDhe  Commission  members.  Executive  Director  St.  Croix,  Deputy 
Executive  Director  Mainardi,  Commission  staff  member  Garrett  Chatfleld,  and  DCA  White  remained  in 
the  hearing  room  during  closed  session. 

The  Ethics  Commission  returned  to  open  session  at  8:00  PM.  Ray  Hartz  and  David  Pilpel  returned  to  the 
hearing  room. 

Motion  14-04-28-04  (Keane/Hayon)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
disclose  part  of  its  closed  session  discussion  in  which  it  resolved  to  discuss  and  possibly  take  action 
on  the  best  policy  response  to  the  United  States  Supreme  Court’s  decision  m McCutcheon  v.  Federal 
Election  Commission,  No.  12-536,  at  the  Commission’s  next  meeting. 

Public  Comment: 

Ray  I lartz  stated  that  this  is  the  first  time  in  his  experience  that  the  Ethics  Commission  has  disclosed  any 
part  of  its  closed  session  discussion. 
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V.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of  March 
24,  2014. 

No  discussion 

Public  Comment: 

Ray  Hartz  stated  that  he  supported  the  approval  of  the  minutes. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

I wholeheartedly  support  the  approval  of  these  minutes!  It  documents  the  efforts  of 
Commissioner  Andrews  and  Commissioner  Keane  to  openly  and  honestly  discuss  my  case  before 
this  commission.  It  documents,  as  a matter  of  public  record,  the  pattern  of  deceit  used  by  City 
Librarian  Luis  Herrera.  It  documents  the  "willful  ignorance"  exhibited  by  commissioners  [sic] 

Renne  and  Hayon.  Renne  is  quite  disingenuous  in  his  questioning  why  Herrera  should  be  held 
responsible.  Herrera  is  the  department  head  aridmothing  happens  at  the  libra.i^  without  his 
approval!  Hayon  participates  in  the  hearing,  sidlmg^with  Herrera,  the  Library  Commission,  and 
"The  Friends!"  Then  prior  to  the  vote,  she  exhibits  concern  about  a "conflict  of  interest."  As  a 
former  library  commissioner,  she  intentionally  participated  in  the  hearing,  siding  with  the 
library,  clearly  exhibiting  that  conflict  of  interest!  I would  suggest  they  both  get/read  "The 
Ethics  of  Willful  Ignorance,"  by  law  professor  Rebecca  Roiphe. 

David  Pilpel  suggested  several  changes  to  make  the  minutes  read  more  clearly. 

Motion  14-04-28-05  (Keane/Andrews)  Moved,  seconded  and  passed  (5-0)  to  approve  the  minutes 
with  Mr.  Pilpel’s  suggested  changes. 

VI.  Discussion  of  Executive  Director’s  Report. 

Executive  Director  St.  Croix  highlighted  the  successful  implementation  of  electronic  Statement  of 
Economic  Interests  filings. 

Commissioner  Keane  stated  that  he  confirmed  that  his  Statement  of  Economic  Interests  was  not  due  to  be 
filed  until  next  ye^’‘s.filing  deadline.' 

Commissioner  Andrews  asked  Executive  Director  St.  Croix  on  the  status  of  delinquent  revenue  accounts. 
Executive  Director  St.  Croix  provided  that  information. 

Public  Comment: 

Ray  Hartz  stated  that  the  monthly  Executive  Director’s  report  is  just  a form.  He  stated  that  Executive 
Director  St.  Croix  abuses  his  position  to  deprive  citizens’  of  their  rights. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

I have  decided,  without  a doubt,  the  Executive  Director  of  this  commission,  John  St.  Croix,  is  an 
apparatchik!  That  is  a Russian  colloquial  term  for  a full-time,  professional  functionary  of  the 
government,  i.e.  an  agent  of  the  government  or  party  apparatus  that  held  any  position  of 
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bureaucratic  or  political  responsibility.  St.  Croix  has  no  compunction  whatsoever  in  abusing  his 
position  to  deprive  the  citizens  of  San  Francisco  of  their  rights  to  participate  in  city  government. 

He  will  do  everything  within  his  power  to  protect  both  elected  and  appointed  officials  from 
responsibility  for  their  actions  and/or  inactions.  I find  it  truly  deplorable  that  this  Ethics 
Commission  will  rely,  without  question,  upon  the  recommendations  of  the  staff,  when  those 
recommendations  are  knowingly  and  willfully  tailored  to  deny  justice!  I do  not  truly  believe  that 
the  staff  is  responsible,  but,  is  wholly  and  totally  at  the  mercy  of  St.  Croix.  A damned 
bureaucrat! 

David  Pilpel  stated  that  the  pending  lawsuit  against  the  Commission  filed  by  Allen  Grossman  is  due  for 
oral  argument  soon. 

VII.  Items  for  future  meetings. 

Commissioner  Keane  requested  a future  item  be  put  on  the  Agenda  to  discuss  the  status  of  the  Grossman 
lawsuit. 

Chairperson  Hur  stated  that  any  discussion  of  pendingditigation  would  have  to  occur  in  closed  session. 
DCA  White  agreed  with  Commissioner  Hur.  ‘i/'v  , 

Public  Comment:  , 

David  Pilpel  stated  that  the  Sunshine  Ordinance  Task  Force  procedure  needs  to  be  addressed. 

Ray  Hartz  stated  that  the  Commission  should  not  hear  a matter  if  a party  does  not  appear.  He  stated  that 
he  informed  the  Sunshine  Ordinance  Task  Force  that  he  was  going  tabe  out  of  town  in  March,  yet  the 
Ethics  Commission  calendared  his  hearing  while  he  was  out  of  town. 

VIII.  Adjournment. 

Motion  14-04-28-06  (Renne/Hayon)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
adjourn. 

The  meeting  adjourned  at  8:24  PM. 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
April  28,  2014 
Room  400,  City  Hall 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


I.  Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:32  PM. 


GOVERNMENT 
DOCUMENTS  DEPT 

MAY  3 0 2014 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Paul  Renne,  Vice-Chairperson; 
Brett  Andrews,  Commissioner;  Beverly  Hayon,  Commissioner;  Peter  Keane,  Commissioner. 


STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Jesse  Mainardi,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Josh  White,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  Sarah  Ballard,  John  Moren,  Ray  Hartz,  and  David  Pilpel. 

MATERIALS  DISTRIBUTED: 

u 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
tci  the  jurisdiction  of  the  Ethics  Commission. 

Ray  Hartz  stated  that  he  went  to  Florida  in  March  and  was  surprised  his  hearing  on  a Sunshine  Ordinance 
Task  Force  referral  was  scheduled  to  be  heard  by  the  Ethics  Commission  in  March.  He  stated  that  he  was 
out  of  town  when  the  notice  was  sent  and  when  the  hearing  was  held.  He  stated  that  the  scheduling  of  his 
complaint  was  purposefully  done  so  he  would  not  be  at  the  hearing. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

On  March  24  this  commission  held  a hearing  on  a case  to  which  I was  a party.  I think  you  can 
imagine  my  reaction  when  on  March  26  I first  became  aware  of  this  series  of  events!  On  further 
consideration,  I realized  that  I was  altogether  pleased  that  this  occurred.  It  allowed  the  other 
party  to  the  case,  City  Librarian  Luis  Herrera,  to  do  what  he  does  so  exquisitely:  lie  through  his 
teeth  I Commissioner  Andrews  raised  the  question  as  to  whether  Mr.  Herrera  had  looked  at  a 
way  to  comply  without  spending  $40,000.  Simple,  take  the  two  Microsoft  PowerPoint  slides  just 
as  they  would  for  presenters  they  quote  "invited."  Commissioner  Keane  was  exactly  on  point, 
this  is  a free  speech  issue!  If  he  is  going  to  discuss  that  matter,  he  might  want  to  point  out  the 
level  of  scrutiny  applied  to  political  free  speech.  IPs  a pretty  high  bar! 

Commissioner  Hur  stated  that  the  Commission  was  unaware  that  Mr.  Hartz  was  out  of  town  when  the 
notice  was  sent  and  hearing  scheduled. 

ni.  Discussion  and  possible  action  on  a matter  submitted  under  Chapter  Three  of  the  Ethics 
Commission  Regulations  for  Violations  of  the  Sunshine  Ordinance.  Ethics  Complaint 
No.  03-140303,  hearing  regarding  alleged  willful  violation  of  the  Sunshine  Ordinance  by 
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a department  head  (Sunshine  Ordinance  Task  Force  Complaint  12058,  referred  to  the 
Ethics  Commission  on  March  3, 2014):  Complainant,  Dominic  Maionchi;  Respondent 
Phil  Ginsburg. 

Commissioner  Hur  asked  the  parties  to  identify  themselves.  The  Complainant  was  not  present,  the 
Respondent  was  represented  by  Sarah  Ballard. 

Ms.  Ballard,  representing  Recreation  and  Park  General  Manager  Phil  Ginsburg,  stated  that  she  agreed 
with  the  Report  and  Recommendation  finding  that  Mr.  Ginsburg  was  not  a properly  named  Respondent 
by  the  Task  Force.  She  also  stated  that  the  home  addresses  and  phone  numbers  on  the  documents  at  issue 
were  properly  redacted  based  on  individuals’  privacy  rights. 

Commissioner  Keane  asked  Ms.  Ballard  to  identify  an  express  provision  of  law  under  the  California 
Records  Act  or  Sunshine  Ordinance  that  allowed  for  the  redactions  of  home  address  and  phone 
information.  Ms.  Ballard  responded  stating  that  the  California  constitutional  right  to  privacy  allows  for 
the  redaction  of  private  information.  Commissioner  Keane  and  Ms.  Ballard  exchanged  questions  and 
answers  regarding  the  government’s  burden  under  state  law  when  determining  to  withhold  private 
information. 

Ms.  Ballard  responded  to  a question  from  Commissioner  Rerme  regarding  why  confidentiality  should 
attach  to  the  names  of  applicants  who  request  a berth  from  the  department  by  stating  that  the  names  of  all 
applicants  are  released  and  are  public  information,  and  that  the  department  only  redacts  the  home  address 
and  phone  number  of  each  applicant. 

John  Moren,  Harbor  Master  for  the  department,  stated  that  berth  holders  expect  that  their  home  phone 
number  is  not  public  information  that  can  be  released  by  the  department. 

In  response  to  Commissioner  Keane,  Ms.  Ballard  stated  that  the  general  advice  provided  to  City 
departments  by  the  City  Attorney’s  Office  is  that  home  addresses  and  home  phone  numbers  of  private 
citizens  is  private  information  and  is  not  to  be  disclosed  by  a department  as  part  of  public  records  request. 

DCA  White  stated  that  the  language  promulgated  through  a long  line  of  California  case  law  and  by  the 
California  Supreme  Court  is  that  when  government  is  balancing  the  interests  between  the  public’s  right  to 
information  against  an  individual’s  right  to  privacy,  releasing  private  information  is  warranted  if  it  sheds 
light  on  the  government  agency’s  legislative  duties. 

Responding  to  Chairperson  Hur,  Ms.  Ballard  stated  that  the  department  follows  the  general  rule  provided 
for  by  the  City  Attorney’s  Office,  and  does  apply  a balancing  test  on  a case  by  case  basis.  She  stated  that 
in  this  matter,  the  department  responded  to  the  records  request  in  the  context  of  an  allegation  that  an 
illegal  berth  transfer  had  occurred.  She  stated  that  the  department  had  factored  into  its  balancing  test  that 
if  the  department  had  not  been  engaged  in  an  active  investigation  regarding  the  berth  transfer,  it  might 
have  released  the  home  address  and  phone  number  of  the  applicants. 

Commissioner  Keane  stated  that  the  City  Attorney’s  advice  provided  in  the  Good  Government  Guide  is 
advisory  with  no  force  of  law.  He  stated  that  section  67.26  of  the  Sunshine  Ordinance  states  that  any 
exemption  must  be  based  on  an  express  exemption  provided  for  by  law. 

Deputy  Executive  Director  Mainardi  stated  that  San  Francisco  Administrative  Code,  Chapter  12M,  does 
provide  a specific  exemption  that  allows  the  City  to  withhold  private  information. 


Public  Comment: 
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David  Pilpel  stated  that  the  Report  and  Recommendation  clearly  outlines  the  two  issues  on  which  the 
Commission  needs  to  make  a determination,  although  he  disagrees  with  the  conclusion.  He  stated  that  the 
information  should  have  been  released,  but  does  not  think  it  was  wilfully  withheld.  He  stated  that  he  did 
not  think  Mr.  Ginsburg  was  the  correctly  named  party. 

Ray  Hartz  stated  that  the  City  Attorney  doesn’t  want  to  bite  the  hand  that  feeds  him.  He  further  stated 
that  he  had  requested  anonymity  in  another  matter  and  the  City  Attorney  released  his  name. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

George  Orwell  said:  "In  a time  of  deceit,  telling  the  truth  is  a revolutionary  act."  From  gavel  to 
gavel  each  meeting  of  this  Ethics  Commission  is  becoming,  in  fact,  a "time  of  deceit!" 

Questioning  why  a department  head  in  the  city  should  be  held  accountable  for  the  actions 
and/or  inactions  of  those  under  his  direction  and  control  is  without  logical  basis.  When  a 
department  head  accepts  a position,  takes  an  oath,  and  accepts  a salary  they  have  a 
responsibility  to  the  citizens  of  San  Francisco.  Do  you  believe  Mr.  Ginsberg  [sic]  wasn't  informed 
regarding  this  matter?  Do  you  believe  Mr.  Ginsberg  [sic]  didn't  purposefully  avoid  attending  the 
hearing  in  the  matter?  To  now  say  that  Mr.  Ginsberg  [sic]  was  unaware  of  this  matter  is 
something  only  a complete  idiot  would  say!  Again,  we  have  a case  where  John  St.  Croix  will  use 
a missing  punctuation  mark  to  thwart  the  will  of  San  Franciscans. 

Responding  to  a question  from  Chairperson  Hur,  David  Pilpel  stated  that  case  law  regarding  the 
applicability  of  balancing  privacy  interests  against  the  public’s  right  to  know  is  not  on  point.  He  further 
stated  that  although  San  Francisco  Administrative  Code,  Chapter  12M  is  a specific  exemption  providing 
for  the  withholding  of  private  information.  Sunshine  Ordinance,  section  67.36,  states  that  the  Sunshine 
Ordinance  supersedes  all  other  local  law. 

Commissioner  Keane  stated  that  the  record  in  this  matter  demonstrates  that  the  redaction  of  private 
citizens’  home  addresses  and  phone  numbers  was  improper  and  that  information  should  have  been 
disclosed  by  the  department.  He  stated  that  no  express  provision  was  cited  that  exempts  the  redacted 
information  from  being  released.  He  further  stated  that  the  home  addresses  and  phone  numbers,  in  this 
case,  do  not  rise  to  the  level  of  a fundamental  right  to  privacy.  He  stated  that  the  Ethics  Commission 
should  find  a non-willfiil  violation  of  the  Sunshine  Ordinance  because  the  information  was  redacted  in 
good  faith  reliance  on  the  City  Attorney’s  advice,  and  that  the  redacted  information  should  be  released  to 
the  complainant. 

Responding  to  Commissioner  Andrews  regarding  the  legality  of  releasing  private  information,  DCA 
White  stated  that  a court  would  look  at  California  state  law  to  determine  if  the  information  was  properly 
released  by  considering  all  the  factors,  factual  and  legal,  involved  in  this  matter.  He  further  stated  that 
under  California  law,  the  individual  is  the  holder  of  private  information,  not  the  government  agency  who 
happens  to  obtain  that  information. 

Chairperson  Hur  and  Commissioner  Keane  both  stated  that  the  Ethics  Commission  cannot  weigh  into  its 
decision  the  potential  of  litigation  for  ordering  the  release  of  home  address  and  phone  information  in  this 
case. 

Commissioner  Keane  stated  that  the  Ethics  Commission  could  make  a finding  that  the  department 
violated  the.  Sunshine  Ordinance  without  finding  Mr.  Ginsburg  was  responsible. 
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DCA  White  stated  that  the  Ethics  Commission  must  make  a finding  against  an  individual. 

Ray  Hartz  stated  that  the  department  head  is  responsible  for  the  whole  department.  He  stated  that  David 
Pilpel  is  a Task  Force  member  and  that  he  often  undercuts  decisions  made  by  the  Task  Force.  Mr.  Hartz 
stated  that  he  questioned  if  staff  properly  noticed  the  complainant  in  this  matter. 

The  Commissioners  engaged  in  a discussion  regarding  the  appropriateness  of  Mr.  Ginsburg  being  the 
named  respondent  in  this  matter  based  on  the  information  provided  in  the  record. 

Motion  14-04-28-01  (Keane/Renne)  Moved,  seconded  and  failed  (2-3;  Hur,  Andrews,  and  Hayon 
dissenting)  that  the  Sunshine  Ordinance  was  violated  by  Mr.  Ginsburg  as  the  head  of  the 
Recreation  and  Park  Department  and  that  the  violation  was  non-wilful,  and  that  the  information 
withheld  in  this  matter  should  be  disclosed. 

Commissioner  Hayon  stated  that  the  average  citizen  does  not  expect  that  a government  agency  is  going  to 
release  their  private  home  address  and  phone  number  to  a member  of  the  public  making  a public  records 
request.  She  stated  that  the  Sunshine  Ordinance  Task  Force  is  not  concerned  with  protecting  the  privacy 
of  citizens. 

Motion  14-04-28-02  (Andrews/Hur)  Moved,  seconded  and  passed  (3-2,  Hayon  and  Keane 
dissenting)  that  the  Ethics  Commission  refer  the  matter  back  to  the  Sunshine  Ordinance  Task 
Force  for  more  factual  information. 

IV.  Closed  Session.  Closed  session  held  pursuant  to  Brown  Act,  section  54956.9(a),  (e)(2), 
and  Sunshine  Ordinance,  section  67.10(d),  to  discuss  anticipated  litigation  as  defendant 
in  light  of  McCutcheon  v.  Federal  Election  Commission,  No.  12-536. 

Motion  14-04-28-03  (Renne/Hayon)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
move  into  closed  session. 

Public  Comment: 

Ray  Hartz  stated  that  it  is  improper  for  the  Commission  to  go  into  closed  session  because  the  item,  as 
worded  in  the  Agenda,  does  not  provide  sufficient  information  for  a person  of  average  intelligence  to 
know  what  the  item  is  about. 

The  Ethics  Commission  went  into  closed  session  at  7:45  PM.  Sarah  Ballard,  John  Moren,  Ray  Hartz,  and 
David  Pilpel  left  the  hearing  room.  The  Commission  members,  Executive  Director  St.  Croix,  Deputy 
Executive  Director  Mainardi,  Commission  staff  member  Garrett  Chatfield,  and  DCA  White  remained  in 
the  hearing  room  during  closed  session. 

The  Ethics  Commission  returned  to  open  session  at  8:00  PM.  Ray  Hartz  and  David  Pilpel  returned  to  the 
hearing  room.  > 

Motion  14-04-28-04  (Keane/Hayon)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
disclose  part  of  its  closed  session  discussion  in  which  it  resolved  to  discuss  and  possibly  take  action 
on  the  best  policy  response  to  the  United  States  Supreme  Court’s  decision  in  McCutcheon  v.  Federal 
Election  Commission,  No.  12-536,  at  the  Commission’s  next  meeting. 

Public  Comment: 

Ray  Hartz  stated  that  this  is  the  first  time  in  his  experience  that  the  Ethics  Commission  has  disclosed  any 
part  of  its  closed  session  discussion. 
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V.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of  March 
24,  2014. 

No  discussion 

Public  Comment: 

Ray  Hartz  stated  that  he  supported  the  approval  of  the  minutes. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

I wholeheartedly  support  the  approval  of  these  minutes!  It  documents  the  efforts  of 
Commissioner  Andrews  and  Commissioner  Keane  to  openly  and  honestly  discuss  my  case  before 
this  commission.  It  documents,  as  a matter  of  public  record,  the  pattern  of  deceit  used  by  City 
Librarian  Luis  Herrera.  It  documents  the  "willful  ignorance"  exhibited  by  commissioners  [sic] 

Renne  and  Hayon.  Renne  is  quite  disingenuous  in  his  questioning  why  Herrera  should  be  held 
responsible.  Herrera  is  the  department  head  and  nothing  happens  at  the  library  without  his 
approval!  Hayon  participates  in  the  hearing,  siding  with  Herrera,  the  Library  Commission,  and 
"The  Friends!"  Then  prior  to  the  vote,  she  exhibits  concern  about  a "conflict  of  interest."  As  a 
former  library  commissioner,  she  intentionally  participated  in  the  hearing,  siding  with  the 
library,  clearly  exhibiting  that  conflict  of  interest!  I would  suggest  they  both  get/read  "The 
Ethics  of  Willful  Ignorance,"  by  law  professor  Rebecca  Roiphe. 

David  Pilpel  suggested  several  changes  to  make  the  minutes  read  more  clearly. 

Motion  14-04-28-05  (Keane/Andrews)  Moved,  seconded  and  passed  (5-0)  to  approve  the  minutes 
with  Mr.  Pilpel’s  suggested  changes. 

VI.  Discussion  of  Executive  Director’s  Report. 

Executive  Director  St.  Croix  highlighted  the  successful  implementation  of  electronic  Statement  of 
Economic  Interests  filings. 

Commissioner  Keane  stated  that  he  confirmed  that  his  Statement  of  Economic  Interests  was  not  due  to  be 
filed  until  next  year’s  filing  deadline. 

Commissioner  Andrews  asked  Executive  Director  St.  Croix  on  the  status  of  delinquent  revenue  accounts. 
Executive  Director  St.  Croix  provided  that  information. 

Public  Comment: 

Ray  Hartz  stated  that  the  monthly  Executive  Director’s  report  is  just  a form.  He  stated  that  Executive 
Director  St.  Croix  abuses  his  position  to  deprive  citizens’  of  their  rights. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics  Commission: 

I have  decided,  without  a doubt,  the  Executive  Director  of  this  commission,  John  St.  Croix,  is  an 
apparatchik!  That  is  a Russian  colloquial  term  for  a full-time,  professional  functionary  of  the 
government,  i.e.  an  agent  of  the  government  or  party  apparatus  that  held  any  position  of 
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bureaucratic  or  political  responsibility.  St.  Croix  has  no  compunction  whatsoever  in  abusing  his 
position  to  deprive  the  citizens  of  San  Francisco  of  their  rights  to  participate  in  city  government. 

He  will  do  everything  within  his  power  to  protect  both  elected  and  appointed  officials  from 
responsibility  for  their  actions  and/or  inactions.  I find  it  truly  deplorable  that  this  Ethics 
Commission  will  rely,  without  question,  upon  the  recommendations  of  the  staff,  when  those 
recommendations  are  knowingly  and  willfully  tailored  to  deny  justice!  I do  not  truly  believe  that 
the  staff  is  responsible,  but,  is  wholly  and  totally  at  the  mercy  of  St.  Croix.  A damned 
bureaucrat! 

David  Pilpel  stated  that  the  pending  lawsuit  against  the  Commission  filed  by  Allen  Grossman  is  due  for 
oral  argument  soon. 

Vn.  Items  for  future  meetings. 

Commissioner  Keane  requested  a future  item  be  put  on  the  Agenda  to  discuss  the  status  of  the  Grossman 
lawsuit. 

Chairperson  Hur  stated  that  any  discussion  of  pending  litigation  would  have  to  occur  in  closed  session. 
DCA  White  agreed  with  Commissioner  Hur. 

Public  Comment: 

David  Pilpel  stated  that  the  Sunshine  Ordinance  Task  Force  procedure  needs  to  be  addressed. 

Ray  Hartz  stated  that  the  Commission  should  not  hear  a matter  if  a party  does  not  appear.  He  stated  that 
he  informed  the  Sunshine  Ordinance  Task  Force  that  he  was  going  to  be  out  of  town  in  March,  yet  the 
Ethics  Commission  calendared  his  hearing  while  he  was  out  of  town. 

Vni.  Adjournment. 

Motion  14-04-28-06  (Renne/Hayon)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
adjourn. 

The  meeting  adjourned  at  8:24  PM. 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING  CANCFT.T.ATTON 
May  26, 2014,  5:30  P.M. 

Room  400  City  Hall 

1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 
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SAN  FRANCISCO  ETHICS  COMMISSION  GOVERNMENT 
NOTICE  OF  SPECIAL  MEETING  DOCUMENTS  DEPT 


May  28, 2014,  5:30  P.M. 
and  AGENDA 


MAY  2 3 2014 


Room  416  City  Hall 

1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


NOTE:  THIS  IS  NOT  THE  DATE  OF  THE  COMMISSION’S  REGULAR 
MEETING  OR  THE  COMMISSION’S  REGULAR  MEETING  ROOM. 


I.  Call  to  order  and  roll  call. 


II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Discussion  and  possible  action  on  the  Ethics  Commission’s  policy  response  to  the 
United  States  Supreme  Court’s  decision  in  McCutcheon  v.  Federal  Election 
Commission^  No.  12-536.  (Attachments:  Memorandum  to  Commission  and  draft 
Resolution.) 

IV.  Discussion  and  possible  action  regarding  pending  litigation  as  defendant,  Grossman 

V.  John  St.  Croix,  Executive  Director,  and  San  Francisco  Ethics  Commission,  San 
Francisco  County  Superior  Court,  Case  No.  CPF-13-513221;  California  Court  of 
Appeal  1st  Dist.,  Case  No.  A140308.  Possible  Closed  Session. 

a.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  FV,  including 
whether  to  meet  in  closed  session. 

b.  Vote  on  whether  to  assert  attorney-client  privilege  and  meet  in  closed  session 
under  Brown  Act  section  54956.9  and  Sunshine  Ordinance  section  67.10(d)  to 
discuss  pending  litigation  as  defendant.  (Action.) 
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c.  Conference  with  Legal  Counsel:  Pending  litigation  as  defendant. 

(Discussion  and  possible  action.) 

Number  of  possible  cases:  1 

d.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  pending  litigation  as  defendant.  (Discussion  and 
possible  action.) 

Motion:  The  Ethics  Commission  moves  (not)  to  disclose  its  closed  session 
deliberations  re:  pending  litigation. 

V.  Discussion  and  possible  action  regarding  a complaint  received  or  initiated  by  the 

Ethics  Commission.  Possible  Closed  Session. 

a.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  V,  including 
whether  to  meet  in  closed  session. 

b.  Vote  on  whether  to  assert  attorney-client  privilege  and  meet  in  closed  session 
under  Charter  section  C3.699-13,  Brown  Act  section  54956.9  and  Sunshine 
Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as  plaintiff.  (Action.) 

c.  Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff. 
(Discussion  and  possible  action.) 

Number  of  possible  cases:  3 

d.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  anticipated  litigation  as  plaintiff.  (Discussion  and 
possible  action.) 

Motion:  The  Ethics  Commission  moves  (not)  to  disclose  its  closed  session 
deliberations  re:  anticipated  litigation. 

VI.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of  April 

28,  2014.  (Attachment:  April  28,  2014  draft  minutes.) 

VII.  Discussion  of  Executive  Director’s  Report.  An  update  of  important  Ethics 

Commission  staff  activities  since  the  previous  monthly  meeting.  The  written  report, 
which  is  available  at  the  Commission  office  and  on  its  website,  covers  the 
investigation  and  enforcement  program,  revenues,  campaign  finance  disclosure 
program,  revenues,  public  financing/campaign  finance  audit  program,  lobbyist 
program,  campaign  consultant  program,  and  outreach  and  education.  Any  of  these 
subjects  may  potentially  be  part  of  the  Director’s  presentation  or  discussed  by  the 
Commission.  (Attachment:  Executive  Director’s  Report.) 
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VIII.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 
and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

IX.  Adjournment. 

There  will  be  an  opportunity  for  public  comment  on  each  agenda  item. 

Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.  Any  materials  distributed  to  members  of  the  Ethics  Commission  within  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  cell  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  order 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1 Dr.  Carlton  B. 
Goodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davies  Hall  and  the  War  Memorial  Complex. 

To  obtain  a disability-related  modification  or  accommodation,  including  auxiliary  aids  or  services,  to 
participate  in  a meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a reader  during  a meeting,  a sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a disability-related 
modification  or  accommodation. 

Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City 
accommodate  these  individuals. 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the 
people's  business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  OR  TO 
REPORT  A VIOLATION  OF  THE  SUNSHINE  ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE 
TASK  FORCE,  City  Hall,  Room  244, 1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco,  CA  94102-4689;  phone: 
(415)  554-7724;  fax:  (415)  554-7854;  email:  SOTF@SFGOV.ORG.  Copies  of  the  Sunshine  Ordinance  can  be 
obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  the  City's 
website  at  http://www.sfgov.org 

Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100-2.160)  to  register  and  report  lobbying  activity. 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100,  fax  (415)  252-3112;  and  website: 
www.sfgov.org/ethics. 
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Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING  CANCELLATION 
May  26,  2014,  5:30  P.M. 

Room  400  City  Hall 

1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

AND 

SAN  FRANCISCO  ETHICS  COMMISSION  GOVERNMENT 
NOTICE  OF  SPECIAL  MEETING  DOCUMENTS  DEPT 
li  May  28,  2014,  5:30  P.M.  2 3 2014 

./  and  AGENDA 

Room  416  City  Hall  SAN  FRANCISCO 

1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  PUBLIC  LIBRARY 

NOTE:  THIS  IS  NOT  THE  DATE  OF  THE  COMMISSION’S  REGULAR 
MEETING  OR  THE  COMMISSION’S  REGULAR  MEETING  ROOM. 

I.  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Discussion  and  possible  action  on  the  Ethics  Commission’s  policy  response  to  the 
United  States  Supreme  Court’s  decision  in  McCutcheon  v.  Federal  Election 
Commission^  No.  12-536.  (Attachments:  Memorandum  to  Commission  and  draft 
Resolution.) 

IV.  Discussion  and  possible  action  regarding  pending  litigation  as  defendant,  Grossman 

V.  John  St.  Croix,  Executive  Director,  and  San  Francisco  Ethics  Commission,  San 
Francisco  County  Superior  Court,  Case  No.  CPF-13-513221;  California  Court  of 
Appeal  1st  Dist.,  Case  No.  A140308.  Possible  Closed  Session. 

a.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  IV,  including 
whether  to  meet  in  closed  session. 

b.  Vote  on  whether  to  assert  attorney-client  privilege  and  meet  in  closed  session 
under  Brown  Act  section  54956.9  and  Sunshine  Ordinance  section  67.10(d)  to 
discuss  pending  litigation  as  defendant.  (Action.) 
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c.  Conference  with  Legal  Counsel:  Pending  litigation  as  defendant. 

(Discussion  and  possible  action.) 

Number  of  possible  cases:  1 

d.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  pending  litigation  as  defendant.  (Discussion  and 
possible  action.) 

Motion:  The  Ethics  Commission  moves  (not)  to  disclose  its  closed  session 
deliberations  re:  pending  litigation. 

V.  Discussion  and  possible  action  regarding  a complaint  received  or  initiated  by  the 

Ethics  Commission.  Possible  Closed  Session. 

a.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  V,  including 
whether  to  meet  in  closed  session. 

b.  Vote  on  whether  to  assert  attorney-client  privilege  and  meet  in  closed  session 
under  Charter  section  C3. 699-13,  Brown  Act  section  54956.9  and  Sunshine 
Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as  plaintiff.  (Action.) 

c.  Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff. 
(Discussion  and  possible  action.) 

Number  of  possible  cases:  3 

d.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  diseussions  held 
in  closed  session  regarding  anticipated  litigation  as  plaintiff.  (Discussion  and 
possible  action.) 

Motion:  The  Ethics  Commission  moves  (not)  to  disclose  its  closed  session 
deliberations  re:  anticipated  litigation. 

VI.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of  April 

28,  2014.  (Attachment:  April  28,  2014  draft  minutes.) 

VII.  Discussion  of  Executive  Director’s  Report.  An  update  of  important  Ethics 

Commission  staff  activities  since  the  previous  monthly  meeting.  The  written  report, 
which  is  available  at  the  Commission  office  and  on  its  website,  covers  the 
investigation  and  enforcement  program,  revenues,  campaign  finance  disclosure 
program,  revenues,  public  financing/campaign  finance  audit  program,  lobbyist 
program,  campaign  consultant  program,  and  outreach  and  education.  Any  of  these 
subjects  may  potentially  be  part  of  the  Director’s  presentation  or  discussed  by  the 
Commission.  (Attachment:  Executive  Director’s  Report.) 
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VIII.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

IX.  Adjournment. 

There  will  be  an  opportunity  for  public  comment  on  each  agenda  item. 

Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.  Any  materials  distributed  to  members  of  the  Ethics  Commission  within  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  cell  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  order 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1 Dr.  Carlton  B. 
Goodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davies  Hall  and  the  War  Memorial  Complex. 

To  obtain  a disability-related  modification  or  accommodation,  including  auxiliary  aids  or  services,  to 
participate  in  a meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a reader  during  a meeting,  a sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a disability-related 
modification  or  accommodation. 

Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City 
accommodate  these  individuals. 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the 
people's  business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  OR  TO 
REPORT  A VIOLATION  OF  THE  SUNSHINE  ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE 
TASK  FORCE,  City  Hall,  Room  244,  1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco,  CA  94102-4689;  phone: 
(415)  554-7724;  fax:  (415)  554-7854;  email:  SOTF@SFGOV.ORG.  Copies  of  the  Sunshine  Ordinance  can  be 
obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  the  City's 
website  at  http://www.sfgov.org 

Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100-2.160)  to  register  and  report  lobbying  activity. 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100,  fax  (415)  252-3112;  and  website: 
www.sfgov.org/ethics. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 

Paul  a.  Renne 
/ice-Chairperson 

Brett  Andrews 
Commissioner 


Date: 


To: 


From: 


May  18,  2014 

Members,  Ethics  Commission 

John  St.  Croix,  Executive  Director 

By:  Jesse  Mainardi,  Deputy  Executive  Director 


Beverly  Ha  yon 
Commissioner 


Re: 


Commission  Response  to  McCutcheon  v.  Federal  Election  Commission 


Peter  Keane 
Commissioner 


Introduction 


John  St.  Croix 
ECUTivE  Director 


This  memorandum  briefly  discusses  recommended  Commission  actions  with 
respect  to  Campaign  and  Governmental  Conduct  Code  section  1.1 14(a)(2)  (“Section 
1.1 14(a)(2)”),  the  aggregate  limit  on  contributions  to  City  candidates  in  a given 
election,  in  light  of  the  United  States  Supreme  Court’s  opinion  in  McCutcheon  v. 
Federal  Election  Commission,  No.  12-536. 


In  short,  staff  recommends  that  the  Commission  resolve  to  suspend  enforcement 
of  Section  1.1 14(a)(2),  and  that  it  direct  staff  to  prepare  an  ordinance  repealing  that 
section,  either  alone  or  as  part  of  a package  of  amendments  to  the  City’s  Campaign 
Finance  Reform  Ordinance  (“CFRO”). 

Legal  Background 

In  McCutcheon,  the  Court  struck  down  as  unconstitutional  a federal  law  limiting 
how  much  an  individual  could  contribute  to  federal  candidates,  parties  and  PACs  in  a 
two-year  election  cycle.  The  Court  found  that  this  federal  aggregate  limit  violated  the 
First  Amendment  because  it  did  not  serve  to  prevent  quid  pro  quo  corruption  and 
because  it  unnecessarily  abridged  contributors’  associational  freedoms. 

Section  1.1 14(a)(2)  similarly  imposes  an  aggregate  limit  on  contributions  to  City 
candidates  in  a given  City  election.*  Although  the  federal  and  City  aggregate  limits  are 
not  identical,  staff  believes  that  there  are  no  constitutionally  significant  differences 
between  the  two  limits,  and  that  Section  1 . 1 14(a)(2)  is  therefore  not  likely  to  withstand 
constitutional  challenge. 


‘ Section  1.1 14(a)(2)  provides  that  “[n]o  person  shall  make  any  contribution  which  will  cause  the  total 
amount  contributed  by  such  person  to  all  candidate  committees  in  an  election  to  exceed  $500  multiplied 
by  the  number  of  city  elective  offices  to  be  voted  on  at  that  election.” 
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Options  and  Decision  Points 


Given  that  the  McCutcheon  case  indicates  that  Section  1.1 14(a)(2)  is  constitutionally 
suspect,  staff  recommends  that  the  Commission  do  the  following: 

1 . Adopt  a resolution  of  non-enforcement.  Staff  recommends  that  the  Commission  adopt 
a resolution  stating  that  the  aggregate  limit  in  Section  1.1 14(a)(2)  will  not  be  enforced  against 
contributors  in  City  elections.  A draft  resolution  to  this  effect  is  attached  as  Exhibit  A.  If  the 
Commission  adopts  this  (or  a substantially  similar)  resolution,  staff  will  publicize  the  resolution, 
update  the  Commission’s  educational  materials,  and  advise  that  contributors  to  City  candidates 
are  not  subject  to  the  aggregate  limit  in  Section  1.1 14(a)(2). 

In  this  regard,  it  is  worth  noting  that  other  jurisdictions  with  their  own  aggregate 
contribution  limits,  including  the  City  of  Los  Angeles  and  the  states  of  Maryland,  Massachusetts 
and  Wisconsin  have  already  publicly  announced  that  they  will  suspend  enforcement  of  those 
limits  in  response  to  McCutcheon. 


Decision  Point  1:  Shall  the  Commission  adopt  the  attached  resolution  stating  that  the  aggregate 
contribution  limit  in  Section  1.1 14(a)(2)  will  not  be  enforced? 


2.  Propose  a repeal  of  Section  1 . 1 14(a)(2).  Staff  also  recommends  that  it  prepare  for 
consideration  by  the  Commission  and  the  Board  of  Supervisors  (“Board”)  an  ordinance  repealing 
Section  1 . 1 1 4(a)(2). ^ The  repeal  may  be  proposed  either  alone  or  as  part  of  a package  of 
amendments  to  CFRO.  A simple  repeal  of  Section  1.1 14(a)(2)  could  of  course  be  accomplished 
more  expeditiously,  and  the  Commission  could  consider  such  a repeal  as  early  as  at  its  next 
meeting. 

However,  waiting  for  staff  to  produce  a package  of  amendments  would  allow  the 
Commission  to  propose  other  improvements  and  changes  to  CFRO  without  having  to  return  to 
the  Board  at  a later  date.  Moreover,  a statement  of  non-enforcement  of  Section  1 . 1 14(a)(2) 
should  alleviate  any  constitutional  concerns  regarding  the  aggregate  limit  pending  approval  of 
the  new  ordinance. 

In  addition  to  repealing  Section  1.1 14(a)(2),  a package  of  amendments  might  include, 
among  other  things,  provisions  that: 

• Consolidate  and  clarify  the  City’s  disclaimer  and  reporting  requirements  for  campaign 
communications  by  City  candidates  and  by  third  parties,  and  institute  more  frequent 
reporting  requirements  for  certain  communications. 

• Extend  the  City’s  disclaimer  requirements  to  certain  electronic  communications  and 
otherwise  harmonize  these  requirements  to  a greater  degree  with  state  law. 


^ Amendments  to  CFRO  must  be  approved  by  a four-fifths  vote  of  the  Ethics  Commission  and  a two-thirds  vote  of 
the  Board.  (CFRO  § 1.103.) 


• Allow  a candidate  receiving  public  financing  to  designate  a certain  percentage  of  his  or 
her  campaign  expenditures  as  compliance  costs  that  would  not  count  towards  the 
individual  expenditure  ceiling. 

• Repeal  the  $500  annual  contribution  limit  to  PACs  that  support  or  oppose  candidates, 
which  a court  has  permanently  enjoined  the  City  from  enforcing. 

Staff  anticipates  that  the  process  of  drafting  a package  of  proposed  amendments, 
including  the  solicitation  of  public  input  through  interested  persons  meetings,  will  require 
approximately  six  to  nine  months.  Staff  would  aim  to  make  such  amendments  effective  in 
advance  of  the  November  2015  Mayoral  election. 


Decision  Point  2:  Shall  the  Commission  direct  the  staff  to  draft  an  ordinance  repealing  solely 
Section  1.1 14(a)(2),  or  shall  it  direct  the  staff  to  include  such  a provision  in  a planned  future 
package  of  CFRO  amendments? 


Conclusion 


Staff  has  proposed  the  actions  it  believes  are  called  for  by  the  McCutcheon  opinion, 
namely  a resolution  suspending  enforcement  of  Section  1 .1 14(a)(2),  and  an  ordinance  repealing 
that  section. 


* * 


* =H 
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RESOLUTION 


WHEREAS  the  United  States  Supreme  Court,  in  a 5-4  vote,  decided  McCutcheon  v. 

Federal  Election  Commission,  572  U.S. , No.  12-536  (S.  Ct.  Apr.  2,  2014)  on  April  2,  2014, 

striking  down  section  441a(a)(3)  of  Title  2 of  the  United  States  Code;  and 

WHEREAS  section  1 .1 14(a)(2)  of  the  San  Francisco  Campaign  Finance  Reform 
Ordinance  (“CFRO”),  Article  I,  Chapter  1 of  the  Campaign  & Governmental  Conduct  Code,  is 
similar  to  the  provision  at  issue  in  the  McCutcheon  case  in  that  it  imposes  an  aggregate 
contribution  limit  how  much  a person  may  contribute  to  multiple  candidates  in  a single  City 
election;  and 

WHEREAS  in  light  of  the  legal  precedent  and  reasoning  set  forth  in  the  McCutcheon 
case,  CFRO  section  1.1 14(a)(2)  should  not  be  enforced  at  this  time;  and 

THEREFORE,  BE  IT  RESOLVED  by  the  San  Francisco  Ethics  Commission  that,  as  of 
the  date  of  this  resolution,  it  will  do  the  following: 

• Suspend  enforcement  of  CFRO  section  1 .1 14(a)(2) 

• Advise  that  contributors  and  committees  are  not  subject  to  an  aggregate  limit  on 
total  contributions  in  a single  election 

I certify  that  this  resolution  was  adopted  by  the  San  Francisco  Ethics  Commission  on 
May  28,  2014. 


John  St.  Croix,  Executive  Director 
San  Francisco  Ethics  Commission 
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City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 

Paul  A.  Renne 
Vice-Chairperson 

Brett  Andrews 
Commissioner 

Beverly  Hayon 
Commissioner 

Peter  Keane 
Commissioner 

John  St.  Croix 
XECUTivE  Director 


EXECUTIVE  DIRECTOR’S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Special  Meeting  of  May  28,  2014 


1.  Budget/Staffing. 

The  Mayor’s  general  department  budget  should  be  announced  on  June  1,  2014.  Budget 
hearings  at  the  Board  of  Supervisors  are  underway;  the  Ethics  Commission  will  appear  at 
the  BOS  later  in  June. 

2.  Investigation  and  enforcement  program. 

As  of  May  19,  2014,  there  were  21  pending  formal  complaints  alleging  violations 
within  the  Ethics  Commission’s  jurisdiction. 


Category 

# of  Complaints 

Campaign  Finance 

15 

Conflict  of  Interest 

2 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

0 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

2 

TOTAL 

21 

3,  Campaign  Bnance  disclosure  program. 

a.  Filing  deadline.  May  22,  2014  was  the  filing  deadline  for  the  Second  Pre-Election 
statement,  which  covers  the  reporting  period  ending  May  17,  2014. 

Due  to  recent  changes  to  the  Campaign  Finance  Reform  Ordinance  and  Ethics 
Commission  regulations,  ail  committees  must  now  file  electronic  statements  and 
complete  electronic  signature  requirements.  Staff  has  informed  treasurers  and 
candidates  about  the  new  requirements  and  has  provided  detailed  instructions.  Staff 
continues  to  inform  and  assist  committees  during  this  transition. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  fiscal  year  2013-2014, 
as  of  April  30,  2014,  the  Commission  collected  a total  of  $13,736  in  campaign  finance 
late  fees  and  forfeitures.  Outstanding  late  fees  and  forfeitures  total  $17,795,  of  which 
$13,260  is  pending  at  the  Bureau  of  Delinquent  Revenues  (BDR). 

c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  fBDRT  The 
following  chart  provides  details  on  active  accounts  referred  to  BDR  as  of  April  30, 
2014: 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
May  28,  2014 
Room  416,  City  Hall 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 

I.  Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Paul  Renne,  Vice-Chairperson; 
Brett  Andrews,  Commissioner;  Beverly  Hayon,  Commissioner  (arrived  at  5:45  PM);  Peter  Keane, 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Jesse  Mainardi,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Josh  White,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  Allen  Grossman;  Ray  Hartz;  Derek  Kerr;  Peter  Warfield;  Hope  Johnson;  Michael 
Petrelis;  Patrick  Monette-Shaw;  David  Pilpel;  Anita  Mayo;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

Staff  Memorandum  re:  Commission  Response  to  McCutcheon  v.  Federal  Election  Commission 
and  Resolution,  dated  May  1 8,  20 1 4; 

Draft  minutes  of  the  Commission’s  Regular  Meeting  of  April  28,  20 1 4; 

- Executive  Direot^s  Rcport?i|^ 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 

Allen  Grossman  stated  that  Executive  Director  St.  Croix  is  hostile  to  open  government.  He  stated  that 
Executive  Director  St.  Croix  dismissed  40  Sunshine  Ordinance  Task  Force  referrals  since  2005.  Mr. 
Grossman  stated  that  he  is  currently  a litigant  in  a pending  action  against  the  Ethics  Commission  and 
that  he  successfully  .sued  the  EthicsfCommission  in  2009. 

Ray  Hartz  stated  that  the  City  Attorney  encourages  City  employees  to  withhold  public  records.  He 
stated  that  he  has  1 7 orders  of  determination  from  the  Sunshine  Ordinance  Task  Force  and  one 
against  Deputy  City  Attorney  Paula  lessen. 

Derek  Kerr  stated  that  the  City  had  to  pay  $25,000  in  2009  to  Mr.  Grossman.  He  stated  that  the 
Ethics  Commission  is  tasked  with  enforcing  all  ethics  laws  including  those  related  to  open 
government. 

Hope  Johnson  stated  that  the  City  Attorney  is  overreaching  regarding  the  current  litigation  with  Mr. 
Grossman.  She  stated  that  the  bylaws  for  the  Ethics  Commission  require  the  Commission  to  comply 
with  the  Sunshine  Ordinance.  She  stated  that  the  City  Attorney  cannot  give  assistance  to  City 
departments  regarding  the  withholding  of  public  records. 
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Commissioner  Keane  objected  to  postponing  this  item  until  the  next  meeting.  He  stated  that  there  was  no 
substantive  violation  of  the  spirit  of  the  Sunshine  Ordinance  by  not  providing  the  documents.  He  stated 
that  the  agenda  references  the  court  case  number  and  that  those  documents  are  publicly  available  from  the 
court. 


DCA  White  stated  that  the  reference  to  the  court  case  number  is  insufficient  to  meet  the  requirements  of 
the  Sunshine  Ordinance  and  he  recommended  that  the  Commission  calendar  this  item  for  another  meeting 
and  provide  the  court  documents  that  were  given  to  the  Commission  members. 

Chairperson  Hur  continued  the  item  to  a future  meeting. 

V.  Discussion  and  possible  action  regarding  three  complaints  received  or  initiated  by  the 
Ethics  Commission.  Possible  Closed  Session.  ; , , , 


Public  Comment: 


Ray  Hartz  stated  that  closed  session  items  give  the  appearance  that  the  Ethics  Commission  has  something 
to  hide.  He  stated  that  the  agenda  does  not  properly  inform  the  public  about  the  closed  session 
discussion.  * i ~ ; ^ 

Motion  14-05-28-02  (Renne/Hur)  Moved,  seconded  and  passed  (3-2,  Andrews  and  Keane  dissenting) 
that  the  Ethics  Commission  move  into  closed  session. 

The  Ethics  Commission  went  into  closed  s*^ion 'ht'^48  PM.  AliUdmbers  of  the  public  left  the  hearing 
room.  The  Commission  members,  Executive  Du^ector  St.  Croix,  Deputy  Executive  Director  Mainardi, 
staff  member  Mr.  Chatfield,  and  DCA  White  remained  in  the  hearing  room  during  closed  session. 


The  Ethics  Commission  returned  to  open  session  at  7:30  PM.  No  members  of  the  public  returned  to  the 
hearing  room. 

Chairperson  Hur  stated  that  durmg  closed  session  the  Commission  made  a motion  to  disclose  the  reason 
why  the  Gomhilssioh  which^as^  address  three  probable  cause  reports,  and  that 

the  Commission  is  required  under  its  regulations  to  go  Into  closed  session  to  discuss  probable  cause 
reports.  He  stated  that  the  Commission  also  aiscussea  mat  in  the  future  the  Commission  will  disclose  the 
reasons  for  the  closed  session  prior  to  and  when  it  returns  from  closed  session. 

Executive  Director  St.  Croix  announced  that  the  Commission  found  probable  cause  to  believe  that  Alpha 
Buie,  the  treasurer  of  the  African  American  Democratic  Club,  committed  three  violations  of  the  San 
Francisco  Campaign  Finance  Reform' Ordinance  by  failing  to  file  campaign  statements. 

Executive  Director  St.  Croix^^^nced  that  the  Commission  found  probable  cause  to  believe  that 
Jacqueline  Norman,  a former  candidate  and  the  treasurer  of  the  Committee  to  Elect  Norman  Supervisor 
2012,  committed  six  violations  of  the  San  Francisco  Campaign  Finance  Reform  Ordinance  by  failing  to 
file  campaign  statements. 


Executive  Director  St.  Croix  announced  that  the  Commission  found  probable  cause  to  believe  that  Ted 
Gullicksen,  Treasurer  for  the  Committee  To  Stop  Mass  Demolition  of  Housing,  A Committee  to  Support 

Proposition , committed  six  violations  of  the  San  Francisco  Campaign  Finance  Reform  Ordinance  by 

failing  to  file  campaign  statements. 


(DRAFT) 


The  Commissioners  each  certified  that  he  or  she  personally  heard  or  read  the  testimony,  reviewed  the 
evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings  for  each  of  the  three  probable  cause 
hearings  conducted  in  closed  session. 

Public  Comment: 

None. 

VI.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of  April  28, 
2014. 

Motion  14-05-28-03  (Renne/Keane)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
approve  the  minutes  of  the  Commission’s  meeting  of  April  28, 2014. 

Public  Comment: 

None.  T’  : ' 

Vn.  Discussion  of  Executive  Director’s  Report. 

Executive  Director  St.  Croix  introduced  the  item  and  briefly  outlined  the  budget  process  in  response  to 
Commissioner  Andrews. 

Responding  to  a question  from  Chairperson  Hur,  Executive  Director  St.  Croix  stated  that  the  Ethics 
Commission  has  no  jurisdiction  to  enforco  Eprm  700  Statement  of  Economic  Interests  violations  because 
the  California  Fair  Political  Practices  Commission  has  exclusive  jurisdiction  over  those  matters.  He 
stated  that  the  Ethics  Commission  may  only  impose  late  fines  for  the  failure  to  file  a Form  700  by  the 
required  deadline. 

Public  Comment: 

None.  V ■'  i' 

Vin.  /Items  for  future  meetings;  ' ^ . 

Commissioner  Andrews  requested  that  Commission  discuss  the  Board  of  Supervisors’  proposed  changes 
to  the  Lobbyist  Ordinance. 

Public  Comment: 

None. 

EX.  Adjournment.  f 

Motion  14-05-28-04  (Hayon/Renne)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics  Commission 
adjourn. 


The  meeting  adjourned  at  7:45  PM. 


->  JUs  •< 


) iilj 
'■•it'  A'lphftlU 
Sa'l 

Mil 


(Approved  6/23/2014) 


Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
May  28,  2014 
Room  416,  City  Hall 
1 Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


government 
documents  dept 


JUN  2 4 2014 


I.  Call  to  order  and  roll  call. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Paul  Renne,  Vice-Chairperson; 
Brett  Andrews,  Commissioner;  Beverly  Hayon,  Commissioner  (arrived  at  5:45  PM);  Peter  Keane, 
Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Jesse  Mainardi,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator/Legal  Analyst. 

^ ,1  OFFICE  OF  THE  CITY  ATTORNEY:  Josh  White,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  Allen  Grossman;  Ray  Hartz;  Derek  Kerr;  Peter  Warfield;  Hope  Johnson;  Michael 
Petrelis;  Patrick  Monette-Shaw;  David  Pilpel;  Anita  Mayo;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

Staff  Memorandum  re:  Commission  Response  to  McCutcheon  v.  Federal  Election  Commission 
and  Resolution,  dated  May  18,  2014; 

Draft  minutes  of  the  Commission’s  Regular  Meeting  of  April  28,  2014; 

Executive  Director’s  Report. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within 
the  jurisdiction  of  the  Ethics  Commission. 

Allen  Grossman  stated  that  Executive  Director  St.  Croix  is  hostile  to  open  government.  He  stated  that 
Executive  Director  St.  Croix  dismissed  40  Sunshine  Ordinance  Task  Force  referrals  since  2005.  Mr. 
Grossman  stated  that  he  is  currently  a litigant  in  a pending  action  against  the  Ethics  Commission  and 
that  he  successfully  sued  the  Ethics  Commission  in  2009. 

Ray  Hartz  stated  that  the  City  Attorney  encourages  City  employees  to  withhold  public  records.  He 
stated  that  he  has  17  orders  of  determination  from  the  Sunshine  Ordinance  Task  Force  and  one 
against  Deputy  City  Attorney  Paula  lessen. 

Derek  Kerr  stated  that  the  City  had  to  pay  $25,000  in  2009  to  Mr.  Grossman.  He  stated  that  the 
Ethics  Commission  is  tasked  with  enforcing  all  ethics  laws  including  those  related  to  open 
government. 

Hope  Johnson  stated  that  the  City  Attorney  is  overreaching  regarding  the  current  litigation  with  Mr. 
Grossman.  She  stated  that  the  bylaws  for  the  Ethics  Commission  require  the  Commission  to  comply 
with  the  Sunshine  Ordinance.  She  stated  that  the  City  Attorney  cannot  give  assistance  to  City 
departments  regarding  the  withholding  of  public  records. 
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Michael  Petrelis  stated  that  he  is  a gay  blogger  and  person  with  AIDS.  He  stated  that  he  was  wearing 
a button  that  said  silence  equals  death.  He  stated  that  more  sunshine  is  needed  in  government.  He 
stated  that  sunshine  equals  life. 

Patrick  Monette-Shaw  stated  that  the  description  of  Item  IV  does  not  meet  the  requirements  under  the 
Sunshine  Ordinance,  and  it  violates  section  67.1 1 of  the  Sunshine  Ordinance  by  failing  to  describe 
what  will  be  considered  in  closed  session. 

David  Pilpel  stated  that  he  had  suggested  edits  for  the  draft  minutes  and  would  like  the  Commission 
to  set  an  agenda  item  at  a future  meeting  to  discuss  changes  to  the  lobbyist  ordinance  and  Civil  Grand 
Jury  report. 

HI.  Discussion  and  possible  action  on  the  Ethics  Commission’s  policy  response  to  the  United 
States  Supreme  Court’s  decision  in  McCutcheon  v.  Federal  Election  Commission^  No.  12- 
536. 

Executive  Director  St.  Croix  introduced  the  item. 

Commissioner  Keane  stated  that  McCutcheon  makes  enforcing  aggregate  limits  unconstitutional.  He 
stated  that  the  Commission  should  adopt  the  resolution  to  give  notice  to  committees  that  the  Commission 
will  not  enforce  its  aggregate  limit  proscriptions. 

In  response  to  Commissioner  Andrews,  Executive  Director  St.  Croix  stated  that  the  Campaign  Finance 
Reform  Ordinance  will  need  some  future  changes. 

Commission  Andrews  stated  that  it  makes  sense  to  adopt  the  resolution  then  make  the  amendments  to  the 
aggregate  limit  laws  along  with  other  necessary  changes. 

Public  Comment: 

Ray  Hartz  stated  that  the  Commission  is  just  rearranging  deck  chairs  on  the  Titanic  with  regard  to 
campaign  finance  rules.  He  stated  that  the  Commission  spends  90  percent  of  its  time  dealing  with 
campaign  finance  issues  and  ignores  misconduct  by  public  officials.  He  stated  that  the  Ethics 
Commission  is  not  a fair  body  and  always  grants  waivers  to  City  employees  who  want  to  work  for  City 
contractors. 

Anita  Mayo  stated  she  supported  the  resolution  and  repeal  of  the  aggregate  limit  rules. 

David  Pilpel  stated  that  he  supported  the  adoption  of  the  resolution  and  that  the  Commission  should  hold 
interested  persons  meetings  for  any  proposed  changes  to  campaign  finance  laws. 

Michael  Petrelis  stated  that  the  Ethics  Commission  never  enforced  the  aggregate  limit  rules  anyway.  He 
stated  that  the  Commission  is  not  a public  watchdog. 

Patrick  Monette-Shaw  stated  that  the  Ethics  Commission  is  a failure  at  enforcing  Sunshine  Ordinance 
Task  Force  referrals.  He  stated  that  the  Ethics  Commission  now  wants  to  stop  enforcing  aggregate  limits. 
He  stated  that  if  the  Ethics  Commission  continues  to  abrogate  its  duties  it  should  be  disbanded. 

Peter  Warfield  stated  that  the  language  used  in  the  agenda  for  this  item  does  not  apprise  an  ordinary 
person  on  whether  his  or  her  interests  would  be  affected.  He  stated  that  someone  might  not  know  that  the 
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McCutcheon  decision  relates  to  aggregate  limits.  He  stated  that  McCutcheon  interpreted  federal  law  and 
this  action  is  about  a local  law. 

Motion  14-05-28-01  (Keane/Renne)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
suspend  enforcement  of  the  aggregate  contribution  limit  found  in  Campaign  and  Governmental 
Conduct  code  section  1.114(a)(2)  given  the  United  States  Supreme  Court’s  decision  in  McCutcheon 
V.  Federal  Election  Commission,  No.  12-536,  and  direct  staff  to  prepare  a package  of  amendments 
to  the  San  Francisco  Campaign  Finance  Reform  Ordinance,  including  a repeal  of  section 
1.114(a)(2). 

rV.  Discussion  and  possible  action  regarding  pending  litigation  as  defendant,  Grossman  v. 
John  St.  Croix,  Executive  Director,  and  San  Francisco  Ethics  Commission,  San 
Francisco  County  Superior  Court,  Case  No.  CPF-13-513221;  California  Court  of 
Appeal  1st  Dist.,  Case  No.  A140308.  Possible  Closed  Session. 

Public  Comment: 


Allen  Grossman  stated  that  he  has  no  way  of  knowing  what  the  Commission  knows  about  this  litigation. 
He  stated  that  any  materials  the  Commission  received  in  connection  with  this  item  should  have  been 
provided  to  the  public. 

Derek  Kerr  stated  that  the  Commission  does  not  need  to  go  into  closed  session  regarding  this  item. 

Patrick  Monette-Shaw  stated  that  the  appeal  for  this  item  was  not  properly  brought  to  the  court.  He  stated 
that  the  Ethics  Commission  cannot  delegate  litigation  to  the  Executive  Director. 

Ray  Hartz  stated  that  the  Ethics  Commission  has  descended  into  political  theater.  He  stated  that  the 
agenda  does  not  let  the  public  know  what  will  be  discussed  in  closed  session.  He  stated  that  the  citizens 
of  San  Francisco  want  open  government. 

Michael  Petrelis  stated  that  the  Commission  should  discuss  this  item  in  open  session.  He  stated  that  City 
Attorney  Herrera  allowed  an  author  into  the  attorney-client  conversations  regarding  the  marriage  equality 
cases. 

An  unidentified  member  of  the  public  stated  that  the  Ethics  Commission  never  authorized  this  litigation. 

Peter  Warfield  stated  that  this  item  should  be  discussed  in  open  session.  He  stated  that  the  Civil  Grand 
Jury  called  the  Ethics  Commission  a sleeping  watchdog,  but  it  really  is  awake  and  guarding  secrecy. 

An  unidentified  member  of  the  public  stated  that  she  sat  on  the  Civil  Grand  Jury  three  years  ago  and 
nothing  has  changed.  She  stated  that  the  Ethics  Commission  has  abrogated  its  authority  to  the  Executive 
Director. 

Hope  Johnson  stated  that  if  materials  were  provided  to  the  Ethics  Commission  then  those  documents 
should  be  provided  to  the  public. 

DCA  White  stated  that  the  Commission  was  provided  with  the  documents  filed  with  the  court  regarding 
the  litigation.  He  stated  that  those  documents  should  have  been  made  available  at  the  meeting  and  the 
Commission  should  put  this  item  over  to  the  next  meeting  so  it  can  be  noticed  with  the  documents 
available  to  the  public. 
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(Approved  6/23/2014) 


Commissioner  Keane  objected  to  postponing  this  item  until  the  next  meeting.  He  stated  that  there  was  no 
substantive  violation  of  the  spirit  of  the  Sunshine  Ordinance  by  not  providing  the  documents.  He  stated 
that  the  agenda  references  the  court  case  number  and  that  those  documents  are  publicly  available  from  the 
court. 

DCA  White  stated  that  the  reference  to  the  court  case  number  is  insufficient  to  meet  the  requirements  of 
the  Sunshine  Ordinance  and  he  recommended  that  the  Commission  calendar  this  item  for  another  meeting 
and  provide  the  court  documents  that  were  given  to  the  Commission  members. 

Chairperson  Hur  continued  the  item  to  a future  meeting. 

V.  Discussion  and  possible  action  regarding  three  complaints  received  or  initiated  by  the 
Ethics  Commission.  Possible  Closed  Session. 

Public  Comment: 


Ray  Hartz  stated  that  closed  session  items  give  the  appearance  that  the  Ethics  Commission  has  something 
to  hide.  He  stated  that  the  agenda  does  not  properly  inform  the  public  about  the  closed  session 
discussion. 

Motion  14-05-28-02  (Renne/Hur)  Moved,  seconded  and  passed  (3-2,  Andrews  and  Keane  dissenting) 
that  the  Ethics  Commission  move  into  closed  session. 

The  Ethics  Commission  went  into  closed  session  at  6:48  PM.  All  members  of  the  public  left  the  hearing 
room.  The  Commission  members,  Executive  Director  St.  Croix,  Deputy  Executive  Director  Mainardi, 
staff  member  Mr.  Chatfield,  and  DCA  White  remained  in  the  hearing  room  during  closed  session. 

The  Ethics  Commission  returned  to  open  session  at  7:30  PM.  No  members  of  the  public  returned  to  the 
hearing  room. 

Chairperson  Hur  stated  that  during  closed  session  the  Commission  made  a motion  to  disclose  the  reason 
why  the  Commission  held  a closed  session,  which  was  to  address  three  probable  cause  reports,  and  that 
the  Commission  is  required  under  its  regulations  to  go  into  closed  session  to  discuss  probable  cause 
reports.  He  stated  that  the  Commission  also  discussed  that  in  the  future  the  Commission  will  disclose  the 
reasons  for  the  closed  session  prior  to  and  when  it  returns  from  closed  session. 

Executive  Director  St.  Croix  announced  that  the  Commission  found  probable  cause  to  believe  that  Alpha 
Buie,  the  treasurer  of  the  African  American  Democratic  Club,  committed  three  violations  of  the  San 
Francisco  Campaign  Finance  Reform  Ordinance  by  failing  to  file  campaign  statements. 

Executive  Director  St.  Croix  announced  that  the  Commission  found  probable  cause  to  believe  that 
Jacqueline  Norman,  a former  candidate  and  the  treasurer  of  the  Committee  to  Elect  Norman  Supervisor 
2012,  committed  six  violations  of  the  San  Francisco  Campaign  Finance  Reform  Ordinance  by  failing  to 
file  campaign  statements. 

Executive  Director  St.  Croix  announced  that  the  Commission  found  probable  cause  to  believe  that  Ted 
Gullicksen,  Treasurer  for  the  Committee  To  Stop  Mass  Demolition  of  Housing,  A Committee  to  Support 

Proposition , committed  six  violations  of  the  San  Francisco  Campaign  Finance  Reform  Ordinance  by 

failing  to  file  campaign  statements. 
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(Approved  6/23/2014) 


The  Commissioners  each  certified  that  he  or  she  personally  heard  or  read  the  testimony,  reviewed  the 
evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings  for  each  of  the  three  probable  cause 
hearings  conducted  in  closed  session. 

Public  Comment: 

None. 

VI.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of  April  28, 
2014. 

Motion  14-05-28-03  (Renne/Keane)  Moved,  seconded  and  passed  (5-0)  that  the  Ethics  Commission 
approve  the  minutes  of  the  Commission’s  meeting  of  April  28,  2014. 

Public  Comment: 

None. 


VII.  Discussion  of  Executive  Director’s  Report. 

Executive  Director  St.  Croix  introduced  the  item  and  briefly  outlined  the  budget  process  in  response  to 
Commissioner  Andrews. 

Responding  to  a question  from  Chairperson  Hur,  Executive  Director  St.  Croix  stated  that  the  Ethics 
Commission  has  no  jurisdiction  to  enforce  Form  700  Statement  of  Economic  Interests  violations  because 
the  California  Fair  Political  Practices  Commission  has  exclusive  jurisdiction  over  those  matters.  He 
stated  that  the  Ethics  Commission  may  only  impose  late  fines  for  the  failure  to  file  a Form  700  by  the 
required  deadline. 

Public  Comment: 

None. 


Vm,  Items  for  future  meetings. 

Commissioner  Andrews  requested  that  Commission  discuss  the  Board  of  Supervisors’  proposed  changes 
to  the  Lobbyist  Ordinance. 

Public  Comment: 

None. 

IX.  Adjournment. 

Motion  14-05-28-04  (Hayon/Renne)  Moved,  seconded,  and  passed  (5-0)  that  the  Ethics  Commission 
adjourn. 

The  meeting  adjourned  at  7:45  PM. 
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25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 
June  23,  2014,  5:30  P.M. 
and  AGENDA 
Room  400  City  Hall 

1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 


I.  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Discussion  regarding  legislation  passed  by  the  Board  of  Supervisors  on  June  17, 
2014,  which  amends  the  City’s  Lobbyist  Ordinance  to,  among  other  things:  (1) 
change  the  lobbyist  qualification  threshold;  (2)  increase  the  number  of  City  officials 
covered  by  the  ordinance;  (3)  modify  certain  exemptions  from  the  lobbyist 
registration  requirement;  (4)  impose  certain  Commission  mandates;  (5)  add  new 
enforcement  provisions;  and  (6)  require  reporting  by  certain  permit  expediters  and 
developers  (BOS  File  No.  130374).  (Attachment:  Memorandum  to  Commission.) 

IV.  Discussion  and  possible  action  regarding  proposed  stipulation,  decision  and  order  in 
connection  with  a complaint  initiated  or  received  by  the  Ethics  Commission. 

Possible  Closed  Session. 

a.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  IV,  including 
whether  to  meet  in  closed  session. 

b.  Vote  on  whether  to  assert  attorney-client  privilege  and  meet  in  closed  session 
under  Charter  section  C3.699-13,  Brown  Act  section  54956.9  and  Sunshine 
Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as  plaintiff.  (Action.) 

c.  Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff. 
(Discussion  and  possible  action.) 

Number  of  possible  cases:  1 

d.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  anticipated  litigation  as  plaintiff.  (Discussion  and 
possible  action.) 
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Motion:  The  Ethics  Commission  moves  (not)  to  disclose  its  closed  session 
deliberations  re:  anticipated  litigation. 

V.  Discussion  and  possible  action  regarding  probable  cause  determinations  in 

connection  with  complaints  received  or  initiated  by  the  Ethics  Commission.  Possible 
Closed  Session. 

a.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  V,  including 
whether  to  meet  in  closed  session. 

b.  Vote  on  whether  to  assert  attorney-client  privilege  and  meet  in  closed  session 
under  Charter  section  C3. 699-13,  Brown  Act  section  54956.9  and  Sunshine 
Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as  plaintiff.  (Action.) 

c.  Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff. 
(Discussion  and  possible  action.) 

Number  of  possible  cases:  3 

d.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  anticipated  litigation  as  plaintiff.  (Discussion  and 
possible  action.) 

Motion:  The  Ethics  Commission  moves  (not)  to  disclose  its  closed  session 
deliberations  re:  anticipated  litigation. 

VI.  Discussion  regarding  the  status  and  background  of  pending  litigation  as  defendant, 

Grossman  v.  John  St.  Croix,  Executive  Director,  and  San  Francisco  Ethics 
Commission,  San  Francisco  County  Superior  Court,  Case  No.  CPF-13-513221; 
California  Court  of  Appeal  1st  Disk,  Case  No.  A140308.  Possible  Closed  Session. 
(Attachments:  Order  to  Show  Cause,  Court  Docket  and  Appellate  Briefs.) 

a.  Public  comment  on  all  matters  pertaining  to  Agenda  Item  VI,  including 
whether  to  meet  in  closed  session. 

b.  Vote  on  whether  to  assert  attorney-client  privilege  and  meet  in  closed  session 
under  Brown  Act  section  54956.9  and  Sunshine  Ordinance  section  67.10(d)  to 
discuss  pending  litigation  as  defendant.  (Action.) 

c.  Conference  with  Legal  Counsel:  Pending  litigation  as  defendant. 

(Discussion  and  possible  action.) 

Number  of  possible  cases:  1 

d.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  pending  litigation  as  defendant.  (Discussion  and 
possible  action.) 
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Motion:  The  Ethics  Commission  moves  (not)  to  disclose  its  closed  session 
deliberations  re:  pending  litigation. 

VII.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of  May 

28,  2014.  (Attachment:  May  28,  2014  draft  minutes.) 

VIII.  Discussion  of  Executive  Director’s  Report.  An  update  of  important  Ethics 

Commission  staff  activities  since  the  previous  monthly  meeting.  The  written  report, 
which  is  available  at  the  Commission  office  and  on  its  website,  covers  the 
investigation  and  enforcement  program,  revenues,  campaign  finance  disclosure 
program,  revenues,  public  financing/campaign  finance  audit  program,  lobbyist 
program,  campaign  consultant  program,  and  outreach  and  education.  Any  of  these 
subjects  may  potentially  be  part  of  the  Director’s  presentation  or  discussed  by  the 
Commission.  (Attachment:  Executive  Director’s  Report.) 

IX.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

X.  Adjournment. 

There  will  be  an  opportunity  for  public  comment  on  each  agenda  item. 

Materials  contained  in  the  Commission  packets  for  meetings  are  available  for  inspection  and  copying  during 
regular  office  hours  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  at  least  72  hours  prior  to 
meetings.  Any  materials  distributed  to  members  of  the  Ethics  Commission  within  72  hours  of  the  meeting  or 
after  the  agenda  packet  has  been  delivered  to  the  members  are  available  for  public  inspection  at  the  Ethics 
Commission,  25  Van  Ness  Avenue,  Suite  220,  San  Francisco,  during  normal  office  hours. 

Cell  phones,  pagers  and  similar  sound-producing  electronic  devices:  The  ringing  of  and  use  of  cell  phones, 
pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  The  Chair  may  order 
the  removal  from  the  meeting  room  of  any  person  responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or 
other  similar  sound-producing  electronic  devices. 

Disability  Access:  The  Ethics  Commission  meeting  will  be  held  in  Room  400,  City  Hall,  1 Dr.  Carlton  B. 
Goodlett  Place,  San  Francisco,  CA.  The  Commission  meeting  room  is  wheelchair  accessible.  The  closest 
accessible  BART  station  is  the  Civic  Center  Station  at  United  Nations  Plaza  and  Market  Street.  Accessible 
MUNI  lines  serving  this  location  are:  #42  Downtown  Loop,  and  #71  Haight/Noriega  and  the  F Line  to  Market 
and  Van  Ness  and  the  Metro  Stations  at  Van  Ness  and  Market  and  at  Civic  Center.  For  information  about 
MUNI  accessible  services  call  (415)  923-6142.  There  is  accessible  curbside  parking  adjacent  to  City  Hall  on 
Grove  Street  and  Van  Ness  Avenue  and  in  the  vicinity  of  the  Veterans  Building  at  401  Van  Ness  Avenue 
adjacent  to  Davies  Hall  and  the  War  Memorial  Complex. 

To  obtain  a disability-related  modification  or  accommodation,  including  auxiliary  aids  or  services,  to 
participate  in  a meeting,  please  contact  the  Ethics  Commission  at  least  48  hours  before  the  meeting,  except  for 
Monday  meetings,  for  which  the  deadline  is  4:00  p.m.  the  previous  Friday.  Late  requests  will  be  honored,  if 
possible.  Services  available  on  request  include  the  following:  American  sign  language  interpreters  or  the  use 
of  a reader  during  a meeting,  a sound  enhancement  system,  and/or  alternative  formats  of  the  agenda  and 
minutes.  Please  contact  the  Ethics  Commission  (415)  252-3100  to  make  arrangements  for  a disability-related 
modification  or  accommodation. 

Chemical-Based  Products:  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are 
reminded  that  other  attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City 
accommodate  these  individuals. 
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KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  (Chapter  67  of  the  San  Francisco 
Administrative  Code):  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the 
public.  Commissions,  boards,  councils,  and  other  agencies  of  the  City  and  County  exist  to  conduct  the 
people's  business.  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE  OR  TO 
REPORT  A VIOLATION  OF  THE  SUNSHINE  ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE 
TASK  FORCE,  City  Hall,  Room  244,  1 Dr.  Carlton  B.  Goodlett  Place,  San  Francisco,  CA  94102-4689;  phone: 
(415)  554-7724;  fax:  (415)  554-7854;  email:  SOTF@SFGOV.ORG.  Copies  of  the  Sunshine  Ordinance  can  be 
obtained  from  the  Clerk  of  the  Sunshine  Task  Force,  at  the  San  Francisco  Public  Library,  and  on  the  City's 
website  at  http://w>vw.sfgov.org 

Lobbyist  Registration  and  Reporting  Requirements:  Individuals  who  influence  or  attempt  to  influence  local 
policy  or  administrative  action  may  be  required  by  the  San  Francisco  Lobbyist  Ordinance  (San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  2.100  - 2.160)  to  register  and  report  lobbying  activity. 
For  more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness 
Avenue,  Suite  220,  San  Francisco,  CA  94102;  telephone  (415)  252-3100,  fax  (415)  252-3112;  and  website: 
www.sfgov.org/ethics. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 

Paul  A.  Renne 
'ice-Chairperson 

■ Brett  Andrews 
. Commissioner 


Date: 

To: 


From: 


Beverly  Hayon 
Commissioner 


Re: 


June  18,  2014 

Members,  Ethics  Commission 


John  St.  Croix,  Executive  Director  f / 

By:  Jesse  Mainardi,  Deputy  Executive  Doctor 


Pending  Amendments  to  the  City’s  Lobbyist  Ordinance 


Peter  Keane 
Commissioner 

John  St.  Croix 
■cutive  Director 


This  memorandum  summarizes  the  key  provisions  of  legislation  amending  the 
City’s  Lobbyist  Ordinance,  which  was  introduced  by  Board  of  Supervisors  President 
David  Chiu  and  passed  by  the  Board  on  June  17,  2014  (the  “Chiu  legislation”).^  The 
Chiu  legislation  makes  the  following  changes  to  the  Lobbyist  Ordinance: 


1 . Lobbyist  qualification  threshold.  The  Chiu  legislation  eliminates  the  current 
monetary  threshold  necessary  to  qualify  as  a City  lobbyist  (i.e.,  earning  $3,000  in  a 
three-month  period  for  lobbying  services,  including  one  lobbying  contact),  and  imposes 
a bright-line  “contacts”  test.  More  specifically,  an  individual  will  qualify  as  a lobbyist 
by  making  either: 


• One  or  more  compensated  lobbying  contacts  on  behalf  of  a client,  or 

• Five  or  more  compensated  lobbying  contacts  within  one  calendar  month  on 
behalf  of  his  or  her  employer  (unless  the  individual  owns  20  percent  or  more 
of  the  employing  entity). 

The  intent  behind  this  change  is  to  make  the  lobbyist  registration  rules  easier  to 
enforce. 


2.  Covered  City  officials.  The  Chiu  legislation  expands  the  list  of  those  City 
officials  with  whom  contacts  will  trigger  lobbyist  registration  and  reporting.^ 


' Unlike  CFRO,  the  Lobbyist  Ordinance  may  be  amended  by  the  Board  without  approval  by  the 
Commission.  The  ordinance  will  take  effect  30  days  after  the  Mayor’s  signs  it.  The  Mayor  had  not 
signed  the  ordinance  as  of  the  date  of  this  memorandum. 

^ Those  additional  City  officials  include  members  of  the  First  Five  Commission,  the  Law  Library  Board 
of  Trustees,  the  Local  Agency  Formation  Commission,  the  Health  Authority  Board,  the  Housing 
Authority  Commission,  the  Parking  Authority,  the  Relocation  Appeals  Board,  the  Successor  Agency  to 
the  former  Redevelopment  Agency  and  its  Oversight  Board,  the  Successor  Agency  Commission,  and  the 
Workforce  Investment  San  Francisco  Board.  The  Lobbyist  Ordinance  will  also  apply  to  any  CEO 
appointed  by  any  City  board  or  commission. 


25  Van  Ness  Avenue,  Suite  220  • San  Francisco,  CA  94102-6053*  Phone  (415)  252-3 100*  Fax  (415)  252-3112 
E-Mail  Address:  ethics.commission@sfgov.org  Web  site:  http://www.sfethics.org 


3.  Exemptions  from  lobbyist  registration.  The  Lobbyist  Ordinance  currently  exempts  a 
number  of  communications  with  City  officials  from  triggering  lobbyist  registration.  In  this 
regard,  the  Chiu  legislation: 

• Eliminates  the  exemption  for  communications  by  persons  “performing  a duty  or 
service  that  can  be  performed  only  by  an  attorney.”  However,  the  legislation  also 
clarifies  that  attorneys  contacting  City  officials  while  engaged  in  the  “practice  of  law” 
does  not  constitute  lobbying. 

• Narrows  the  exemption  for  communications  in  connection  with  bidding  on  a City 
contract,  negotiating  the  terms  of  a City  contract,  or  administering  a City  contract. 

The  exemption  will  no  longer  apply  to  a City  contractor’s  outside  consultants  or 
independent  contractors. 

• Adds  an  exemption  for  communications  by  officers  and  employees  of  501(c)(3)  non- 
profit organizations.  The  exemption  also  applies  to  communications  by  officers  and 
employees  of  501(c)(4)  non-profit  organizations  that  file  either  an  IRS  Form  990-N  or 
an  IRS  Form  990-EZ  (i.e.,  having  annual  gross  receipts  of  less  than  $200,000  and 
assets  valued  at  less  than  $500,000). 

4.  Commission  mandates.  In  addition  to  requiring  the  Commission  to  process  the 
registration  and  reporting  of  additional  lobbyists  under  the  new  rules,  the  Chiu  legislation 
imposes  a number  of  new  mandates  on  the  Commission,  some  of  which  are  not  directly  related 
to  the  Lobbyist  Ordinance.  More  specifically,  it  requires  the  Commission  to: 

• Conduct  random  audits  of  at  least  one  lobbyist  per  year. 

• Post  reports  on  the  Commission’s  website  on  April  10  and  May  10  of  each  year 
listing  those  high-ranking  City  officials  who  fail  to  file  their  annual  Statement  of 
Economic  Interests  (FPPC  Form  700)  with  the  Commission. 

• Make  lobbyist  training  available  online.^  (The  Commission  already  provides  such 
online  training,  but  will  have  to  update  it  to  incorporate  the  Chiu  legislation.) 

• Publish  a public  guide  regarding  City  contribution  limits  and  prohibitions,  reporting 
requirements,  and  other  relevant  campaign  finance  rules.  (The  Commission  already 
makes  such  a guide  available  on  its  website.) 


^ Lobbyists  will  also  be  required  to  file  a statement  with  the  Commission  certifying  that  they  have  completed  the 
training  annually. 


5.  Enforcement  provisions.  The  Chiu  legislation  contains  provisions  that  will  facilitate 
or  otherwise  impact  enforcement  of  the  Lobbyist  Ordinance.  The  legislation: 

• Requires  any  lobbyist,  or  person  required  to  be  registered  as  a lobbyist,  to  provide  the 
Commission  with  any  documentation  required  to  be  maintained  under  the  Lobbyist 
Ordinance,  within  ten  days  of  a request. 

• Imposes  a duty  for  City  officers  and  employees  to  assist  the  Commission,  the  City 
Attorney,  or  the  District  Attorney  with  any  investigations  of  violations  of  the 
Lobbyist  Ordinance. 

• Establishes  that  a lobbyist’s  client  or  employer  is  jointly  and  severally  liable  for  any 
lobbyist  violations  of  the  Lobbyist  Ordinance  occurring  in  the  course  of  the  lobbyist’s 
representation  of  that  client  or  employer. 

6.  Permit  expediters.  The  Chiu  legislation  creates  new  registration  and  reporting 
requirements  for  permit  expediters  effective  in  2015.  More  specifically,  permit  expediters  for 
certain  large  projects  will  have  to  register  and  file  quarterly  reports  with  the  Commission  when 
they  contact  officers  or  employees  of  the  Department  of  Building  Inspection,  the  Entertainment 
Commission,  the  Planning  Commission,  or  the  Department  of  Public  Works  on  behalf  of  a 
client.  The  reporting  requirements  differ  somewhat  from  those  of  lobbyists.  Lor  example, 
permit  expediters  will  have  to  describe  all  permits  they  are  seeking,  the  clients  for  whom  they  are 
seeking  the  permits,  and  each  City  official  they  contact  in  connection  with  each  permit. 

However,  they  will  not  have  to  report  “activity  expenses”  (e.g.,  gifts)  or  the  dates  of  their 
contacts.  The  Commission  must  report  to  the  Board  on  the  implementation  of  the  permit 
expediter  reporting  system  in  2016  and  2017. 

7.  Developer  disclosures.  The  Chiu  legislation  requires  developers  of  major  City 
projects  to  file  reports  with  the  Commission  disclosing  donations  of  $5,000  or  more  to  nonprofit 
entities  that  have  lobbied  the  City  regarding  the  developers’  projects. 
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ALLEN  GROSSMAN, 

RealPartyjnTi^^ 

by  THE  COURT:'  ordER  TO  SHOW  CAUSE 

fd“efon"Uar-LythereUef«^^^^  d filed  within  thirty  (30)  days^ftoe 

OA 


on 


T * Tudee  of  the  Conti 

;??ilifomiaConstitufion. 


Contra  Costa 

section  6 ot 


1 


The  justices  will  be  familiar  with  tire  facts  and  issues,  will  have  conferred  among 
themselves  on  the  case,  and  will  not  require  oral  argument.  If  oral  argument  is  requested, 
the  request  must  be  seiwed  and  filed  on  or  before  February  3,  2014.  If  no  request  for  oral 
argument  is  filed  on  or  before  that  date,  the  matter  will  be  submitted  at  such  time  as  the 
court  approves  the  waiver  and  the  time  for  filing  all  briefs  and  papers  has  expire  . 
(California  Rules  of  Court,  rule  8.256(d)(1).)  If  oral  ai-gument  is  requested,  the  court 
will  notify  the  parties  of  the  exact  date  and  time  set  for  oral  argument,  which  will  occur 
before  Division  One  of  this  court  at  the  courtroom  located  on  the  fourth  floor  of  the  State 
Building,  350  McAllister  Street,  San  Francisco,  California. 


m 2 3 201  ^ 


dondero,  J. 


Acting  P.J. 


Date: 
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A140308 


Andrew  N.  Shen 

Office  of  the  City  Attorney 

1 Dr.  Carlton  B.  Goodlett  Place 

City  Hall,  Room  234 

San  Francisco,  CA  94102-4682 


Effective  March  17,  2014 

NEW  Local  Rule  Regarding  Mandatory  e-filing  in  the  First 
District  Court  of  Appeal 

Civil  Cases  must  be, filed  electronically  starting  on  March  17,  2014. 

Criminal  and  Juvenile  cases  must  be  filed  electronically  starting  on  April  14,  2014. 
It  is  anticipated  that  registration  for  the  mandatory  e-filing  will  begin 
March  10,  2014  for  the  March  17,  2014  go-live  date.  Please  consult  our 
website  for  further  updates  on  the  registi-ation  process. 

Free  training  for  e-filers  will  be  offered  on  Januaiy  31,  2014,  in  the 
Milton  Marks  Auditorium,  350  McAllister  Street,  San  Francisco.  A 
morning  session  (10:00  a.m.)  and  an  afternoon  session  (1 :30  p.m.)  will 
be  offered.  Sign  up  for  either  of  the  free  sessions  by  sending  an  e-mail  to 
E-Filing.Course@jud.ca.gov.  Please  indicate  the  following  information 
when  signing  up:  1)  name  and  job  tilte  of  those  registering;  2) 
professional  affiliation;  and  3)  first  preference  for  time  slot  on  January 
3 1st.  You  will  be  notified  if  your  first  preference  is  not  available. 
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CALIFORNIA  COURTS 

THE  J UDICIAL  BILAjqCH  OF  CALIFORNIA 


1st  Appellate  District  Change  court  ’ 

Court  data  last  updated:  1 1/22/2013  03:05  PM 


Docket  (Register  of  Actions) 

St.  Croix  et  al.  v.  Superior  Court  of  the  City  and  County  of  San 

Francisco 

Division  1 

Case  Number  A140308 


Date 

Description 

Notes 

11/22/2013 

Exempt 
filing  fee. 

11/22/2013 

Filed 

petition  for 
writ  of; 

Premptory  Writ  of  Mandate  and/or 
Prohibition  Emergency  Relief  Requested 

11/22/2013 

Exhibits 

lodged. 

1 Volume 

11/22/2013 

Request  for 
judicial 
notice  filed. 

By  petitioner 

11/22/2013 

Motion  filed. 

Motion  for  Stay  Under  California 
Government  Code  Section  6259(c) 

11/22/2013 

Order  filed. 

BY  THE  COURT;  Petitioner's  motion 
for  stay  pursuant  to  Government  Code 
section  6259,  subdivision  (c),  filed 
concurrently  with  the  petition  in  the 
above-captioned  matter,  is  hereby 
granted.  The  order  entered  by  the 
superior  court  on  October  29,  2013,  in 
case  number  CPF-13-51322,  ordering 
petitioner  to  deliver  copies  of  24 
responsive  documents  to  Real  Party  in 
Interest  is  hereby  stayed  pending 
resolution  of  this  writ  proceeding.  The 
clerk  of  the  court  is  directed  to  notify  the 
superior  court  clerk  by  telephone  of  the 
imposition  of  this  stay.  All  parties  are  by 
this  letter  placed  on  notice  that  the  court 
may  choose  to  act  by  issuing  a 
peremptory  writ  in  the  first  instance.  (See 
Palma  V.  U.S.  Industrial  Fasteners,  Inc. 
(1984)  36  Cal.3d  171,  177-180.)  Real 
party  in  interest  shall  serve  and  file 
opposition,  if  any,  to  the  petition  on  or 
before  December  23,  2013.  (California 
Rules  of  Court,  rule  8.487(b)(1)-(2).)  The 
opposition  shall  include  a Certificate  of 
Interested  Entities  or  Persons  in 
compliance  with  Rule  8.488  of  the 
California  Rules  of  Court.  Your 
opposition  may  be  in  letter  form; 
however,  please  submit  an  original  plus 
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four  copies  of  your  letter  brief.  If  you  are 
not  filing  an  opposition,  please  inform  the 
court  in  writing.  Counsel  are  required  to 
list  their  State  Bar  numbers  on  all 
documents  sent  to  the  Court.  All  parties 
are  directed  to  include  citations  and 
record  references  in  the  body  of  their 
briefs  and  not  in  footnotes.  Please  note 
California  Rules  of  Court,  rules  8.200(a) 
(5)  & 8.25(b)(3)  are  not  applicable  to  this 
proceeding.  Petitioner  may  serve  and  file 
a reply  by  January  7,  2014.  (California 
Rules  of  Court,  rule  8.487(b)(3).) 

11/22/2013 

Note: 

Faxed  a copy  of  the  stay  order  to 
Judge  Ernest  H.  Goldsmith  Notified  the 
Superior  Court  by  telephone  regarding 
stay  order 

Click  here  to  request  automatic  e-mail  notifications  about  this  case. 

Careers  | Contact  Us  [ Accessibility  | Public  Access  to  Records  | Terms  of  Use  | Privacy  © 2012 
Judicial  Council  of  California /Administrative  Office  of  the  Courts 


COURT  OF  APPEAL  OF  THE  STATE  OF  CALIFORNIA 
FIRST  APPELLATE  DISTRICT,  DIVISION 


JOHN  ST.  CROIX,  EXECUTIVE 
DIRECTOR,  SAN  FRANCISCO 
ETfflCS  COMMISSION;  and  SAN 
FRANCISCO  ETHICS  COMMISSION, 


Case  No. 

San  Francisco  County  Superior 
Court  No.  CPF-13-513221 


Petitioners/Respondents, 

vs. 


EMERGENCY  RELIEF 
REQUESTED 


SUPERIOR  COURT  OF  CALIFORNIA 
FOR  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO, 


Respondent/Appellant. 


ALLEN  GROSSMAN, 


Real  Party  in  Interest. 


PETITION  FOR  PEREMPTORY  WRIT  OF 
MANDATE  AND/OR  PROHIBITION 
[CALIFORNIA  GOVERNMENT  CODE 
SECTION  6259(c)] 


The  Honorable  Ernest  H.  Goldsmith 


DENNIS  J.  HERRERA,  state  Bar  #139669 
City  Attorney 

THERESE  M.  STEWART,  state  Bar  #104930 
Chief  Deputy  City  Attorney 
VTNCE  CHHABRIA,  state  Bar  #208557 
Chief  of  Appellate  Litigation 
ANDREW  SHEN,  state  Bar  #232499 
JOSHUA  S.  WHITE,  state  Bar  #237223 
Deputy  City  Attorneys 
1 Dr.  Carlton  B.  Goodlett  Place 
City  Hall,  Room  234 
San  Francisco,  California  94102-4682 
Telephone;  (415)  554-4780  [Shen] 
Telephone:  (415)  554-4661  ['WTiite] 

Facsimile;  (415)  554-4745 
E-Mail:  andrew.shen@sfgov.org 

E-Mail:  joshua.white@sfgov.org 

Attorneys  for  Petitioners 


CERTIFICATE  OF  INTERESTED  ENTITIES  OR  PERSONS 


^ There  are  no  interested  entities  or  persons  to  list  in  this  Certificate 
per  California  Rules  of  Court,  Rule  8.208. 

I I Interested  entities  or  persons  are  listed  below; 


Name  of  Interested  Entity  or  Person 

Nature  of  Interest 

1. 

2. 

3. 

4. 

Please  attach  additional  sheets  with  person  or  entity  information  if 
necessary. 


Dated:  November  22,  2013 


DENNIS  J.  HERRERA 
City  Attorney 
THERESE  M.  STEWART 
Chief  Deputy  City  Attorney 
VINCE  CHHABRIA 
Chief  of  Appellate  Litigation 
ANDREW  SHEN 
JOSHUA  S.  WHITE 
Deputy  City  Attorneys 


By:  s/Andrew  Shen 
ANDREW  SHEN 


Printed  Name; 


Address: 


State  Bar#: 

Party  Represented: 


ANDREW  SHEN 
Deputy  City  Attorney 

San  Francisco  City  Attorney’s  Office 
1 Dr.  Carlton  B.  Goodlett  Place 
City  Hall,  Room  234 
San  Francisco,  CA  94102 

232499 

Petitioners  JOHN  ST.  CROIX,  in  his  official 
capacity  as  Executive  Director  of  the  San  Francisco 
Ethics  Commission  and  SAN  FRANCISCO 
ETHICS  COMMISSION 


PETITION  FOR  WRIT  OF  PEREMP.  WRIT 
OF  MANDATE;  CASE  NO. 


n:\eth  ics\l  i20 1 3M  40334\00887340.doc 


TABLE  OF  CONTENTS 


CERTIFICATE  OF  INTERESTED  ENTITIES  OR  PERSONS i 

TABLE  OF  CONTENTS ii 

TABLE  OF  AUTHORITIES iv 

INTRODUCTION 1 

PETITION  FOR  PEREMPTORY  WRIT  OF  MANDATE  AND/OR 
PROHIBITION 2 

A.  Relief  Requested 2 

B.  Jurisdiction  and  Timeliness 2 

C . Authenticity  of  Exhibits 4 

D.  The  Parties 4 

E.  The  Proceedings  Below  and  Supporting 

Documents  Filed  Herewith 4 

F.  Basis  for  Relief  By  Writ 8 

G.  Prayer 10 

VERIFICATION 12 

MEMORANDUM  OF  POINTS  AND  AUTHORITIES 13 

I.  BACKGROUND 13 

A.  The  San  Francisco  Charter  Establishes  The  City 

Attorney’s  Office  And  Its  Primary  Duties 13 

B.  The  San  Francisco  Sunshine  Ordinance,  And 

The  1999  Amendments  Concerning  Attorney- 
Client  Communications .15 

C.  Grossman’s  Public  Records  Request  To  The 
Ethics  Commission  For  Privileged  Materials, 

And  The  Documents  Withheld 16 

D.  The  Superior  Court’s  Ruling  On  Grossman’s 

Petition  For  A Writ  Of  Mandate 18 

n.  ARGUMENT 20 

A.  Through  The  San  Francisco  Charter,  The  Voters 
Established  That  The  Attorney-Client  Privilege 
And  Attorney  Work  Product  Applies  To  The 
City  Attorney’s  Office’s  Communications  With 
Its  Clients 20 


PETITION  FOR  WRIT  OF  PEREMP.  WRIT  ii  n:\ethics\Ii20I3\140334\00887340.doc 

OF  MANDATE;  CASE  NO. 


1 . In  establishing  the  City  Attorney’s 

specific  duties,  the  voters  necessarily 
intended  that  the  City  Attorney’s  advice 
to  clients  would  be  confidential  and 
privileged 21 

2.  In  the  Charter,  the  voters  additionally 

provided  that  the  City  Attorney’s  Office 
is  subject  to  the  duties  of  confidentiality 
imposed  by  state  law 26 

B.  As  An  Ordinance,  The  Local  Sunshine  Law 

Cannot  Limit  The  Confidentiality  And  Privilege 
Afforded  By  The  Charter  To  Attorney-Client 
Communications 27 

C.  The  Disputed  Provision  Of  The  Sunshine 
Ordinance  Would  Impermissibly  Interfere  With 

The  City  Attorney’s  Charter-Mandated  Duties 29 

m.  CONCLUSION 31 

CERTIFICATE  OF  COMPLIANCE 33 


hi 


PETITION  FOR  WRIT  OF  PEREMP.  WRIT 
OF  MANDATE;  CASE  NO. 


i:\eth  ics\l  i20 1 3\1 40334\00887340.doc 


TABLE  OF  AUTHORITIES 


State  Cases 

Citizens  for  Ceres  v.  Superior  Court 

(2013)  217  Cal.App.4th  889 24 

Citizens  for  Responsible  Behavior  v.  Superior  Court 
(1991)  1 Cal.App.4th  1013 10,  27 

City  and  County  of  San  Francisco  v.  Cobra  Solutions,  Inc. 

(2006)  38  Cal.4th  839 26 

Currieri  v.  City  of  Roseville 

(1970)4  Cal.App.3d997 21 

Domar  Electric,  Inc.  v.  City  of  Los  Angeles 

(1994)  9 Cal.4thl61 20 

Johnston  v.  Baker 

(1914)  167  Cal.  260 21 

Lungren  v.  Deuhnejian 

(1988)  45  Cal.3d727. 20 

Michael  Leslie  Productions,  Inc.  v.  City  of  Los  Angeles 

(2012)  207  Cal.App.4th  1011 10,  20 

MinCal  Consumer  Law  Group  v.  Carlsbad  Police  Department 
(2013)214  Cal.App.4th  259 8 

People  ex  rel.  Deuhnejian  v.  Brown 

(1981)29  Cal.3dl50 26 

People  V.  Gionis 

(1995)  9 Cal.4thll96 23 

People  V.  SpeeDee  Oil  Change  Systems,  Inc. 

(1999)  20  Cal.4thll35 22 

People  V.  Superior  Court  (Laff) 

(2001)25  Cal.4th703 26 

Powers  V.  City  of  Richmond 

(1995)  10  Cal.4th85 3 

Roberts  v.  City  of  Palmdale 

(1993)  5 Cal.4th  363 22,  23,  24,  25 

PETITION  FOR  WRIT  OF  PEREMP.  WRIT  iv  n:\ethics\li2013\I40334\00887340.doc 

OF  MANDATE;  CASE  NO. 


Sacramento  Newspaper  Guild  v.  Sacramento  County  Bd.  ofSup'rs 

(1967)  255  Cal.App.2d51 25 

Santa  Clara  County  Counsel  Attys.  Assoc,  v.  Woodside 
(1994)7  Cal.4th525 26 

Scott  V.  Common  Council  of  the  City  of  San  Bernardino 
(1996)  44  Cal.App.4th  684 9,  29 

State  Department  of  Public  Health  v.  Superior  Court 
(2013)  219  Cal.App.4th  966 3 

Trimont  Land  Co.  v.  Truckee  Sanitary  Dist. 

(1983)  145  Cal.App.3d  330 21 

Ward  V.  Superior  Court 

(1977)  70  Cal.App.3d23 . 26 

Welfare  Rights  Org.  v.  Crisan 

(1983)  33  Cal.3d766 21,22,  25 

Federal  Cases 
Hunt  V.  Blackburn 

(1888)  128  U.S.  464 23 

Constitutional  Provisions 

Cal.  Const,  art.  XI,  § 3(a) 13,20 

State  Statutes  & Codes 

Cal.  Bus.  & Prof.  Code  § 6068 9,  25,  26 

Cal.  Code  Civ.  Proc.  § 2018.030 17 

Cal.  Elec.  Code  § 9255 13 

Cal.  Evid.  Code  § 952 17 

Cal.  Evid.  Code  § 954 17 

Cal.  Evid.  Code  § 955 9,  26 

Cal.  Gov.  Code  § 54950,  et  seq. 

("Ralph  M.  Brown  Act") 23,  24 

Cal.  Gov.  Code  § 54956.9 23,24 

Cal.  Gov.  Code  § 54964 16 

PETITIONFOR  WRIT  OF  PEREMP.  WRIT  V n;\ethics\li2013\I40334\00887340.doc 

OF  MANDATE;  CASE  NO. 


Cal.  Gov.  Code  § 6250,  et  seq. 

("Cal.  Public  Records  Act") passim 

Cal.  Gov.  Code  § 6259(c) passim 

Cal.  Wei.  & Inst.  Code  § 10950 22 

Rules 

Cal.  Rule  of  Court  8.486 2 

Cal.  Rule  of  Prof  Cond.  3-100 9,  26 

San  Francisco  Charter  Sections  & Ordinances 
S.F.  Admin  Code  § 67,  et  seq. 

("San  Francisco  Sunshine  Ordinance") passim 

S.F.  Admin.  Code  § 67.1 15 

S.F.  Admin.  Code  § 67.2 15 

S.F.  Admin.  Code  § 67.24 passim 

S.F.  Admin.  Code  § 67.34 17 

S.F.  Admin.  Code  § 67.35 17 

S.F.  Charter  § 13.104.5 14 

S.F.  Charter  .§  14.101 13 

S.F.’ Charter  § 15.100 16 

S.F.  Charter  § 15.101 16 

S.F.  Charter  § 15.102 14 

S.F.  Charter  § 6.100  passim 

S.F.  Charter  § 6.102 passim 

S.F.  Charter  § 8A.100 14 

S.F.  Charter  §B3. 585 14 

S.F.  Charter  § C3. 699- 10 16 

PETITION  FOR  WRIT  OF  PEREMP.  WRIT  vi  n:\ethics\li2013\140334\00887340.doc 

OF  MANDATE;  CASE  NO. 


Other  Authorities 

Cal.  State  Bar  Formal  Opn.  2001-156 26 

Cal.  State  Bar  Formal  Opn.  2003-161 26 

Other  References 

E.  Imwinkelried,  The  New  Wigmore:  Evidentiary  Privileges 

§ 2.2  (Aspen  Pub.) 22 

Francis  V.  Keesling,  San  Francisco  Charter  of 1931  (1933) 13 


OF  MANDATE;  CASE  NO. 


INTRODUCTION 


Under  the  San  Francisco  Charter,  the  City  Attorney  is  responsible 
for  providing  candid,  confidential  legal  advice  to  the  Mayor,  the  Board  of 
Supervisors,  and  the  City’s  various  agencies  and  commissions.  For  over  a 
century  the  City  Attorney’s  Office  has  fulfilled  these  duties  by  advising  its 
clients  subject  to  the  attorney-client  privilege  and  attorney  work  product 
protection. 

In  1999  the  San  Francisco  voters  enacted  an  ordinance  that,  among 
other  things,  purports  to  prevent  the  City  Attorney’s  clients  from  asserting 
privilege  with  respect  to  certain  issues.  But  it  is  beyond  dispute  that  an 
ordinance  cannot  trump  the  provisions  of  a city  charter,  any  more  than  a 
state  statute  can  trump  the  California  Constitution.  If  the  voters  wish  to 
withdraw  the  attorney-client  and  attorney  work  product  privileges  from  the 
City  or  its  constituent  agencies,  they  may  only  do  so  by  amending  the 
Charter. 

Notwithstanding  this,  the  Superior  Court  ordered  the  City  to  turn 
over  written,  privileged  communications  between  the  City  Attorney’s 
Office  and  one  of  its  clients  to  a local  resident.  The  only  reason  the 
Superior  Court  provided  in  its  ruling  was  that  the  1999  ordinance  purports 
to  eliminate  the  attorney-client  and  attorney  work  product  privileges  for 
those  documents.  Although  the  City’s  principal  argument  was  that  the 
1999  ordinance  is  invalid  because  it  conflicts  with  the  Charter,  the  Superior 
Court  ordered  the  City  to  disclose  the  documents  without  so  much  as 
considering  this  fundamental  issue.  The  Superior  Court  insisted  that  the 
Charter  argument  was  not  before  it,  even  though  both  sides  agreed  that  it 
was,  as  reflected  in  the  City’s  opposition  brief,  the  other  side’s  reply  to  the 
City’s  opposition  and  the  dialogue  at  the  hearing. 
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The  Superior  Court’s  refusal  to  consider  the  City’s  primary 
argument  is  inexplicable,  and  its  decision  to  require  the  City  to  disclose 
privileged  attorney-client  communications  is  indefensible.  The 
confidentiality  of  communications  between  attorney  and  client  are  to  be 
jealously  guarded,  not  blithely  waived  away.  Under  the  expedited  appeal 
process  set  forth  by  Government  Code  section  6259(c)  for  California 
Public  Records  Act  matters,  the  Court  should  issue  a writ  ordering  the 
Superior  Court  to  set  aside  its  ruling. 

PETITION  FOR  PEREMPTORY  WRIT  OF  MANDATE  AND/OR 
PROHIBITION 

A.  Relief  Requested 

1 . By  this  verified  petition,  John  St.  Croix,  Executive  Director 
of  the  San  Francisco  Ethics  Commission,  in  his  official  capacity,  and  the 
San  Francisco  Ethics  Commission  (referred  to  collectively  as  “the  City”), 
defendants/respondents  in  Grossman  v.  St.  Croix,  et  al,  San  Francisco 
Superior  Court  Case  No.  CGC- 13-5 13221  (“the  Action”),  seek  a 
peremptory  writ  of  prohibition  and/or  mandate  or  other  extraordinary  writ 
compelling  the  Superior  Court  of  San  Francisco  County  (Honorable  Ernest 
H.  Goldsmith)  to  set  aside  its  ruling  granting  a petition  for  a writ  of 
mandate  in  favor  of  Real  Party  in  Interest  Allen  Grossman  and  instead  to 
deny  Grossman’s  petition  for  a writ  of  mandate  and  other  requested  relief. 

B.  Jurisdiction  and  Timeliness 

2.  This  Court  has  jurisdiction  over  this  matter  under  California 
Rule  of  Court  8.486.  The  City  has  a beneficial  interest  in  the  outcome  of 
this  case,  which  challenges  the  Superior  Court’s  issuance  of  a writ  of 
mandate  against  the  City.  On  October  29,  2013,  the  Superior  Court  filed 
and  served  its  order. 
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3.  California  Government  Code  section  6259(c)  provides  an 

expedited  appeal  process  for  California  Public  Records  Act  disputes: 

In  an  action  filed  on  or  after  January  1,  1991,  an  order 
of  the  court,  either  directing  disclosure  by  a public 
official  or  supporting  the  decision  of  the  public  official 
refusing  disclosure,  is  not  a final  judgment  or  order 
within  the  meaning  of  Section  904.1  of  the  Code  of 
Civil  Procedure  from  which  an  appeal  may  be  taken, 
but  shall  be  immediately  reviewable  by  petition  to  the 
appellate  court  for  the  issuance  of  an  extraordinary 
writ.  Upon  entry  of  any  order  pursuant  to  this  section, 
a party  shall,  in  order  to  obtain  review  of  the  order,  file 
a petition  within  20  days  after  service  upon  him  or  her 
of  a written  notice  of  entry  of  the  order,  or  within  such 
further  time  not  exceeding  an  additional  20  days  as  the 
trial  court  may  for  good  cause  allow.  If  the  notice  is 
served  by  mail,  the  period  within  which  to  file  the 
petition  shall  be  increased  by  five  days. 

Pursuant  to  section  6259(c),  the  City  filed  its  petition  24  days  after  the 

Superior  Court  served  its  order  by  mail.  {See  State  Department  of  Public 

Health  v.  Superior  Court  (2013)  219  Cal.App.4th  966,  972  n.5  [under 

section  6259(c),  25-day  deadline  for  writ  petition  when  notice  of  ruling 

served  by  mail].) 

4.  In  enacting  section  6259(c),  the  Legislature  intended  to 
replace  “review  by  direct  appeal  with  review  by  extraordinary  writ”  in 
order  “to  expedite  the  process  and  thereby  to  make  the  appellate  remedy 
more  effective.”  {Powers  v.  City  of  Richmond  (1995)  10  Cal. 4th  85,  113.) 
And  “[wjhen  an  extraordinary  writ  proceeding  is  the  only  avenue  of 
appellate  review,  a reviewing  court’s  discretion  is  quite  restricted.”  {Id.  at 
113-14.)  Thus,  under  6259(c),  “an  appellate  court  may  not  deny  an 
apparently  meritorious  writ  petition,  timely  presented  in  a formally  and 
procedurally  sufficient  manner.”  (M  at  114.) 
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C.  Authenticity  of  Exhibits 

5.  All  exhibits  that  accompany  this  petition  are  true  and  correct 
copies  of  original  documents  on  file  with  Respondent  Superior  Court  and 
the  transcript  of  the  hearing  on  Grossman’s  petition  for  a writ  of  mandate. 
The  exhibits  are  incorporated  herein  by  reference  as  though  fully  set  forth 
in  this  petition.  The  City  is  also  filing  a Request  for  Judicial  Notice  in 
connection  with  this  petition,  and  the  documents  attached  thereto  are 
incorporated  herein  by  reference  as  though  fully  set  forth  in  this  petition. 

D.  The  Parties 

6.  Petitioners  are  the  Executive  Director  of  the  San  Francisco 
Ethics  Commission  John  St.  Croix  in  his  official  capacity,  and  the  San 
Francisco  Ethics  Commission.  Petitioners  were  the  named 
defendants/respondents  in  the  Action. 

7.  Respondent  is  the  Superior  Court  of  the  State  of  California 
for  the  County  of  San  Francisco. 

8.  Real  Party  in  Interest  is  Allen  Grossman,  plaintiff/petitioner 
in  the  Action. 

E.  The  Proceedings  Below  and  Supporting  Documents  Filed 
Herewith 

9.  On  September  18,  2013,  Grossman  filed  a verified  petition  for 
writ  of  mandate  (“Petition”).  A true  and  correct  copy  of  the  Petition  is 
attached  as  Exhibit  A to  the  City’s  Exhibits.  As  set  forth  in  the  Petition,  on 
October  3,  2012,  Grossman  submitted  a public  records  request,  pursuant  to 
the  California  Public  Records  Act  and  the  San  Francisco  Sunshine 
Ordinance,  to  Petitioner  St.  Croix  for  (1)  all  drafts  and  versions  of  the 
Ethics  Commission’s  regulations  for  enforcement  of  Sunshine  Ordinance 
violations,  and  (2)  all  documents  relating  to  the  preparation  and  review  of 
those  regulations,  including  any  communications  with  the  City  Attorney’s 
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Office.  {See  Exhibits  in  Support  of  Petition  [“Exh.”]  A at  6 [emphasis 
added].)  On  October  12,  2012,  the  Ethics  Commission  provided  Grossman 
with  127  documents,  six  of  which  were  partially  redacted.  {Id.  at  22-23, 

50.)  At  that  time,  the  Ethics  Commission  withheld  additional  documents 
responsive  to  Grossman’s  request,  citing  attorney-client  privilege  and 
attorney  work-product  as  the  bases  for  withholding.  {Id.  at  6,  22-23.) 

10.  On  September  18,  2013,  Grossman  filed  his  Petition  and  a 
Memorandum  of  Points  and  Authorities  in  Support  of  his  Petition,  a true 
and  correct  copy  of  which  is  attached  as  Exhibit  C.  Grossman’s  primary 
argument  was  that  the  City  could  not  withhold  those  privileged  documents 
because  under  Sunshine  Ordinance  section  67.24(b)(l)(iii),  “[ajdvice  on 
compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any 
communication  otherwise  concerning”  state  and  local  open  meetings, 
public  records,  and  ethics  laws  were  subject  to  disclosure.  {Id.  at  14-15, 

Exh.  C at  16-11.) 

11.  On  October  9,  2013,  the  City  filed  its  opposition,  a tme  and 
correct  copy  of  which  is  attached  as  Exhibit  D.  The  City’s  opposition 
principally  argued  that  the  San  Francisco  Charter  establishes  that  the 
attorney-client  and  attorney  work  product  privileges  apply  to 
communications  between  the  City  Attorney’s  Office  and  City  officials  and 
departments,  and  that  the  Charter  trumps  the  Sunshine  Ordinance  provision 
purporting  to  limit  those  protections.  That  argument  was  the  subject  of  the 
first  paragraph  of  the  introduction  to  the  City’s  brief,  and  appeared  at  pages 
five  through  nine  of  the  discussion  section.  (Exh.  D at  87,  91-95.)  In 
support  of  its  opposition,  the  City  filed  the  Declaration  of  Andrew  Shen,  a 
true  and  correct  copy  of  which  is  attached  as  Exhibit  E;  the  declaration  of 
John  St.  Croix,  a true  and  correct  copy  of  which  is  attached  as  Exhibit  F;  a 
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Request  for  Judicial  Notice,  a true  and  correct  copy  of  which  is  attached  as 
Exhibit  G;  and  a Proof  of  Service,  a true  and  correct  copy  of  which  is 
attached  as  Exhibit  H. 

12.  The  Declaration  of  Andrew  Shen  specified  that  the  Ethics 
Commission  had  withheld  24  documents  on  the  basis  of  attorney-client 
privilege  and  the  attorney  work  product  doctrine.  (Exh.  E at  104.)  Of  the 
24  documents,  15  constituted  requests  from  the  Ethics  Commission’s  staff 
to  the  City  Attorney’s  Office  for  legal  advice  concerning  the  proposed 
regulations.  {Id.)  The  nine  remaining  documents  provided  legal  advice 
from  the  City  Attorney’s  Office  in  response  to  those  requests.  {Id.)  One  of 
the  nine  documents  is  a May  6,  2010  memorandum  to  the  Ethics 
Commission  and  the  Ethics  Commission’s  staff  that  analyzes  the  legal 
issues  implicated  by  the  proposed  regulations.  {Id.) 

13.  On  October  15,  2013,  Grossman  filed  his  reply,  a true  and 
correct  copy  of  which  is  attached  as  Exhibit  I.  In  his  reply,  Grossman 
responded  to  the  City’s  principal  argument  that  the  Charter  prevailed  over 
the  Sunshine  Ordinance.  (Exh.  I at  200-01.) 

14.  In  his  October  24,  2013  tentative  ruling.  Judge  Goldsmith 
indicated  that  he  would  grant  Grossman’s  petition  for  a writ  of  mandate.  A 
true  and  correct  copy  of  the  tentative  ruling  is  attached  as  Exhibit  J.  The 
tentative  ruling  stated  that  “Respondents  have  not  met  their  burden  that  the 
withheld  documents  are  exempt  under  the  California  Public  Records  Act 
and  the  San  Francisco  Sunshine  Ordinance[].”  (Exh.  J at  203.)  The 
tentative  ruling  further  stated  that  under  the  Sunshine  Ordinance,  “public 
records  regarding  advice  on  compliance  with,  analysis  of,  and  opinion 
concerning  liability  under,  or  any  communication  otherwise  concerning  the 

PETITION  FOR  WRIT  OF  PEREMP.  WRIT  6 n:\ethics\li2013\140334\00887340.doc 

OF  MANDATE;  CASE  NO. 


CPRA  or  the  Sunshine  Ordinance  are  subject  to. disclosure,”  citing  section 
67.24(b)(l)(iii).  {Id.) 

15.  The  tentative  ruling  did  not  address  the  City’s  principal 
argument  that  the  Charter  establishes  that  attorney-client  privilege  and 
attorney  work  product  applies  to  the  City  Attorney’s  communications  with 
its  clients,  and  that  Sunshine  Ordinance  section  67.24(b)(l)(iii)  is  invalid 
because  it  is  in  conflict  with  the  Charter. 

16.  The  matter  came  on  for  hearing  on  October  25,  2013,  and  the 
transcript  is  attached  as  Exhibit  M.  Tracking  the  opposition  brief,  counsel 
for  the  City  began  by  stating,  “the  crux  of  the  City’s  argument  in  this  case 
with  respect  to  Mr.  Grossman’s  petition  is  that  the  San  Francisco  charter 
establishes  an  attorney-client  relationship  between  the  City  Attorney  and  all 
of  the  City’s  constituent  officials  and  City  departments.”  (Exh.  M at  215 
[Transcript  at  2:15-19].)  The  City’s  counsel  continued  by  arguing  that  “the 
Sunshine  Ordinance  provision  cited  by  petitioner  . . . conflicts  with  that 
charter  obligation”  and  is  “invalid.”  {Id.  at  218  [Transcript  at  5:7-9].) 

Despite  this.  Judge  Goldsmith  stated  that  he  had  not  addressed  the  City’s 
principal  argument  in  his  tentative  ruling  because  “the  fact  that  67.24(b) 
conflicts  with  the  City  charter  is  just  not  before  me”  and  was  “not  on  my 
table.”  {Id.  at  221,  229  [Transcript  at  8:7-8,  16:18].)  Further,  Judge 
Goldsmith  appeared  to  believe  that  the  Sunshine  Ordinance  itself  was  a 
“charter  amendment”  rather  than  a mere  ordinance  - even  though  counsel 
for  the  City  attempted  to  correct  this  misunderstanding.  {Id.  at  2 1 6-1 8 
[Transcript  at  3:20,  4:20-5:1].)  At  the  conclusion  of  the  hearing.  Judge 
Goldsmith  took  the  matter  under  submission.  {Id.  at  232  [Transcript  at 
19:6-20].) 
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17.  On  October  29,  2013,  Judge  Goldsmith  filed  his  order 
granting  Grossman’s  petition  for  a writ  of  mandate,  attached  as  Exhibit  K. 
Judge  Goldsmith’s  order  reiterated  his  tentative  ruling  with  one  addition,  at 
lines  17-18,  stating:  “Respondents’  request  to  strike  SF  Admin.  Code 
§67.24(b)(l)(iii)  is  denied  without  prejudice,  as  the  issue  is  not  properly 
before  this  Court  for  the  present  motion.”  (Exh.  K at  205.) 

F.  Basis  for  Relief  By  Writ 

18.  Government  Code  section  6259(c)  provides  an  expedited 
appeal  process  for  actions  brought  under  the  California  Public  Records  Act: 
“an  order  of  the  court,  either  directing  disclosure  by  a public  official  or 
supporting  the  decision  of  the  public  official  refusing  disclosure, . . . shall 
be  immediately  reviewable  by  petition  to  the  appellate  court  for  the 
issuance  of  an  extraordinary  writ.”  Section  6259(c)  “expressly  authorizes  a 
writ  as  the  sole  and  exclusive  means  to  challenge  the  trial  court’s  ruling”  in 
California  Public  Records  Act  cases.  (MinCal  Consumer  Law  Group  v. 
Carlsbad  Police  Department  (2013)  214  Cal.App.4th  259,  263.)  The 
legislative  intent  of  this  provision  is  to  ensure  that  “the  determination  of  the 
obligation  to  disclose  records  requested  from  a public  agency  be  made 
expeditiously.”  {Id.  at  265  [quotations  and  citation  omitted].) 

1 9.  Charter  section  6. 1 02  imposes  many  duties  on  the  City 
Attorney  that  require  the  provision  of  candid  and  confidential  legal  advice 
to  City  officials,  including: 

» “[r]epresent[ing]  the  City  and  County  in  legal  proceedings”; 

• in  certain  circumstances,  “[r]epresent[ing]  an  officer  or 
official  of  the  City  and  County”; 

• if  “a  cause  of  action  exists  in  favor  of  the  City  and  County, 
commenc[ing]  legal  proceedings”; 
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e “[u]pon  request,  provid[ing]  advice  or  written  opinion  to  any 
officer,  department  head  or  board,  commission  or  other  unit 
of  government  of  the  City  and  County”; 
e “[m]ak[ing]  recommendations  for  or  against  the  settlement  or 
dismissal  of  legal  proceedings  to  the  Board  of  Supervisors 
prior  to  any  such  settlement  or  dismissal”;  and 
a through  a Claims  Bureau,  “investigat[ing],  evaluat[ing]  and 
settling]  for  the  several  boards,  commissions  and 
departments  all  claims  for  money  or  damages.” 

(Exh.  G at  183-84  [Charter  § 6.102(l)-(5),  (9)].)  In  establishing  the  City 
Attorney’s  Office  and  its  duties,  the  voters  necessarily  intended  that  the 
Office  carry  out  those  tasks  subject  to  the  attorney-client  and  attorney  work 
product  privileges. 

20.  The  Charter  also  provides  that  the  City  Attorney  shall  be 
subject  to  the  “duties  prescribed  by  state  laws”  for  the  office.  (Request  for 
Judicial  Notice  (“RJN”),  Exh.  B [Charter  § 6.100].)  State  law  imposes 
duties  on  the  City  Attorney  - like  all  attorneys  in  California  - to  maintain 
the  confidentiality  of  attorney-client  communications,  and  to  protect 
attorney-client  privileged  communications.  {See  Cal.  Bus.  & Prof  Code 

§ 6068(e)(1);  Cal.  Evid.  Code  § 955;  Cal.  Rule  of  Prof  Cond.  3-100.) 

21 . The  Charter,  by  setting  forth  the  City  Attorney’s  specific 
duties,  also  establishes  that  City  officials  and  departments  must  have  a City 
Attorney’s  Office  that  can  carry  out  those  prescribed  responsibilities.  Any 
ordinance  impeding  the  duties  assigned  to  the  City  Attorney’s  Office  would 
therefore  conflict  with  the  Charter.  {See  Scott  v.  Common  Council  of  the 
City  of  San  Bernardino  (1996)  44  Cal.App.4th  684,  695-97.) 
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22.  For  charter  cities  such  as  San  Francisco,  the  charter  is  the 
City’s  “constitution”  and  the  “supreme  law  of  the  municipality.”  {Michael 
Leslie  Productions,  Inc.  v.  City  of  Los  Angeles  (2012)  207  Cal.App.4th 
101 1,  1021.)  An  ordinance  cannot  trump  an  inconsistent  provision  of  the 
Charter  any  more  than  a statute  could  overrule  an  inconsistent  provision  of 
the  Constitution.  {See  Citizens  for  Responsible  Behavior  v.  Superior  Court 
(1991)  1 Cal.App.4th  1013,  1034.)  Under  Grossman’s  reasoning,  city 
agencies  would  be  prevented  from  receiving  confidential  written  advice 
from  the  City  Attorney  on  a wide  array  of  issues.  Grossman’s  argument,  if 
accepted,  could  prompt  further  efforts,  by  ordinance,  to  prevent  the  City 
from  invoking  attorney-client  privilege  on  every  other  subject  on  which  the 
City  Attorney  provides  legal  advice  pursuant  to  its  Charter  obligations. 

23.  The  Superior  Court’s  ruling  has  created  uncertainty  about  the 
ability  of  the  City  Attorney’s  Office  to  provide  confidential  legal  advice  to 
its  clients.  Because  the  Office  provides  legal  advice  on  a daily  basis  and 
needs  to  ensure  that  it  is  talcing  proper  measures  to  protect  the 
confidentiality  of  its  advice,  the  City  respectfully  requests  that  the  Court 
promptly  adjudicate  this  matter.  To  prevent  any  irreparable  harm  resulting 
from  the  Superior  Court’s  order,  the  City  has  also  concurrently  filed  a 
motion  for  an  immediate  stay  pursuant  to  Government  Code  section 
6259(c). 

G.  Prayer 

WHEREFORE,  Petitioners  pray  that: 

24.  The  City  prays  that  this  Court  issue  a peremptory  writ  of 
mandate  and/or  prohibition  or  other  extraordinary  writ  directing  the 
Superior  Court  to: 
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(1)  set  aside  and  vacate  its  order  granting  a writ  of  mandate, 
and  to  enter  a new  order  denying  Grossman’s  petition  for  a writ  of 
mandate; 

(2)  order  that  the  City  recover,  its  costs  incurred;  and 

(3)  grant  other  such  relief  as  may  be  just  and  proper. 


Dated:  November  22,  2013  Respectfully  submitted, 

DENNIS  J.  HERRERA 
City  Attorney 
THERESE  M.  STEWART 
Chief  Deputy  City  Attorney 
VINCE  CHHABRIA 
Chief  of  Appellate  Litigation 
ANDREW  SHEN 
JOSHUA  S.  WHITE 
Deputy  City  Attorneys 


By:  s/Andrew  Shen 

ANDREW  SHEN 

Attorneys  for  Petitioners  JOHN  ST. 
CROIX,  in  his  official  capacity  as 
Executive  Director  of  the  San  Francisco 
Ethics  Commission  and  SAN 
FRANCISCO  ETHICS  COMMISSION 
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VERIFICATION 


I,  Andrew  Shen,  declare  as  follows: 

I am  an  attorney  admitted  to  practice  in  the  State  of  California.  I was 
appointed  to  represent  petitioners  herein. 

In  my  capacity  as  attorney  for  petitioners,  I am  making  this 
verification  on  their  behalf 

I wrote  and  have  read  and  considered  the  foregoing  Petition  for  Writ 
of  Mandate/Prohibition  and  the  Memorandum  of  Points  and  Authorities  are 
within  my  loiowledge,  except  as  to  those  matters  which  are  alleged  therein 
on  information  and  behalf  and  as  to  those  matters,  I believe  them  to  be  true. 

I declare  under  penalty  of  perjury  pursuant  to  the  laws  of  the  State  of 
California  that  the  foregoing  is  true  and  correct. 

Executed  this  22nd  day  of  November  2013,  at  San  Francisco, 
California. 

s/Andrew  Shen 

ANDREW  SHEN 
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MEMORANDUM  OF  POINTS  AND  AUTHORITIES 
I.  BACKGROUND 

A.  The  San  Francisco  Charter  Establishes  The  City 
Attorney’s  Office  And  Its  Primary  Duties. 

The  voters  structured  San  Francisco’s  government  through  the 
Charter.  The  first  modem  Charter,  adopted  in  1932,  was  a ballot  measure 
approved  by  the  voters,  and  every  Charter  amendment  proposed  since  then 
has  been  decided  by  the  voters  at  the  ballot  box.  (See  Cal.  Const,  art.  XI, 

§ 3(a)  [requiring  voter  approval  of  Charter  amendments];  see  generally 
Francis  V.  Keesling,  San  Francisco  Charter  of  193 1 (1933).) 

It  is  much  more  difficult  for  voters  to  amend  the  Charter  than  to 
enact  an  ordinance.  This  is  not  surprising,  since  the  Charter  is  the  City’s 
foundational  governing  document.  To  place  a Charter  amendment  on  the 
ballot,  the  proponents  of  the  measure  must  gather  the  signatures  of  ten 
percent  of  all  of  San  Francisco’s  registered  voters,  or  approximately  50,000 
signatures.  (See  Cal.  Elec.  Code  § 9255(b)(3).)  An  initiative  ordinance 
requires  far  fewer  signatures:  a number  equal  to  five  percent  of  the  votes 
cast  for  Mayor  in  the  last  mayoral  election,  presently  about  9,700 
signatures.  (See  RJN,  Exh.  E [Charter  § 14.101].) 

Through  the  Charter  process,  the  voters  decided  from  the  very  start 
that  San  Francisco  should  have  an  elected  City  Attorney  charged  with 
representing  the  City  and  its  officials  in  legal  matters.  (See  Exh.  G at  183- 
85  [Charter  § 6.102].)  For  decades,  the  elected  City  Attorney  has  played 
this  role  without  any  suggestion  that  the  City  Attorney’s  advice  to  its  clients 
is  not  privileged. 

The  Charter  lists  some  of  the  City  Attorney’s  primary  duties.  Many 
of  these  Charter-mandated  duties  require  that  the  City  Attorney’s  Office 
provide  candid  and  confidential  legal  advice  to  its  clients,  in  litigation  and 
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non-litigation  contexts.  Under  the  Charter,  the  City  Attorney  is  required  to 
“Represent  the  City  and  County  in  legal  proceedings  with  respect  to  which 
it  has  an  interest.”  {Id.  at  183  [Charter  § 6.102(1)].)  In  certain 
circumstances,  the  City  Attorney  must  also  represent  individual  City 
officers  and  officials  in  litigation.  {Id.  at  184  [Charter  § 6.102(2)].)  When 
“a  cause  of  action  exists  in  favor  of  the  City  and  County,”  the  City  Attorney 
may  also  “commence  legal  proceedings.”  {Id.  [Charter  § 6.102(3)].)  The 
City  Attorney  is  also  the  legal  advisor  to  the  City  as  a whole,  providing  oral 
and  written  legal  advice  to  the  Mayor  and  Board  of  Supervisors  as  well  as 
City  officers,  department  heads,  boards  and  commissions.^  {Id.  [Charter 
§ 6.102(4)].)  The  City  Attorney  must  “[m]alce  recommendations  for  or 
against  the  settlement  or  dismissal  of  legal  proceedings  to  the  Board  of 
Supervisors  prior  to  any  such  settlement  or  dismissal.”  {Id.  [Charter 
§ 6. 102(5)].)  The  City  Attorney  must  also  review  and  approve  as  to  form 
“bonds,  contracts  and,  prior  to  enactment,  all  ordinances”  as  well  as 
“examine  and  approve  title  to  all  real  property  to  be  acquired  by  the  City 
and  County.”  {Id.  [Charter  § 6.102(6)].)  The  Charter  also  requires  the  City 
Attorney  to  establish  a Claims  Bureau  “to  investigate,  evaluate  and  settle 
for  the  several  boards,  commissions  and  departments  all  claims  for  money 
or  damages.”  {Id.  [Charter  § 6.102(9)].) 

In  addition  to  these  Charter-imposed  duties,  the  City  Attorney  is 
responsible  for  the  City’s  other  legal  affairs,  such  as  drafting  proposed 
legislation  (in  addition  to  approving  such  legislation  as  to  form),  reviewing 


The  voters  have  also  specifically  designated  the  City  Attorney  as 
the  legal  advisor  for  certain  City  bodies.  {See  RJN,  Exhs.  C-D,  F-G 
Charter  §§  8A.100  (Municipal  Transportation  Agency);  13.104.5 
Elections  Commission  and  Department  of  Elections) ; 15.102  (Ethics 
Commission);  B3.585  (Port  Commission)].) 
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and  drafting  regulations,  and  advising  City  officials,  boards,  commissions 
and  departments  on  all  aspects  of  their  operations.  (See  Exh.  E at  103.) 

The  City  Attorney’s  role  is  substantively  broad  as  well.  The  City  Attorney 
advises  and  represents  the  City  and  its  constituent  bodies  and  officials  on  an 
array  of  subjects,  including  transportation,  energy  and  telecommunications, 
public  utilities,  public  health,  environment  and  land  use,  contracts, 
construction,  real  estate  and  finance,  law  enforcement,  health  and  safety 
code  enforcement,  child  and  family  services,  ethics  and  campaign  finance, 
elections,  labor  and  emplo3mient,  taxation  and  litigation  of  all  kinds.  (Id.) 

In  its  role  as  legal  counsel  to  City  departments  and  officials,  the  City 
Attorney  provides  written  advice  to  City  employees  and  officers,  either 
through  formal  memoranda  or  more  informal  means  such  as  e-mails.  (Id.) 
The  City  Attorney’s  Office  generally  provides  its  advice  confidentially. 

(Id.)  Communicating  with  clients  in  confidence  is  important  because  it 
encourages  clients  to  confide  in  the  City  Attorney  and  provide  all 
information  that  may  be  critical  to  the  City  Attorney’s  ability  to  give 
thorough  and  accurate  advice.  (Id.) 

B.  The  San  Francisco  Sunshine  Ordinance,  And  The  1999 
Amendments  Concerning  Attorney-Client 
Communications. 

In  1993,  the  San  Francisco  Board  of  Supervisors  enacted  the  first 
version  of  San  Francisco’s  Simshine  Ordinance.  (See  RJN,  Exh.  A [S.F. 
Admin.  Code  §§  67.1-67.2].)  The  Sunshine  Ordinance  establishes  the 
City’s  obligations  to  provide  public  access  to  meetings  of  City  officials  and 
to  respond  to  requests  for  public  records  concerning  the  City’s  business,  in' 
addition  to  the  requirements  set  forth  by  state  law.  The  1993  version  of  the 

PETITION  FOR  WRIT  OF  PEREMP.  WRIT  1 5 n:\ethics\li2013\140334\00887340.doc 

OF  MANDATE;  CASE  NO. 


Sunshine  Ordinance  did  not  address  the  confidentiality  of  attorney-client 
communications.  (See  Exh.  G at  155,  176.) 

In  1999,  a group  of  San  Francisco  voters  prepared  and  advocated  for 
amendments  to  the  Sunshine  Ordinance.  (See  id.  at  155.)  Because  the 
1999  amendments  were  a ballot  measure,  the  City  Attorney’s  Office  did  not 
draft  any  of  its  provisions.  (See  Cal.  Gov.  Code  § 54964  [prohibiting  local 
agencies  from  using  public  resources  to  support  a ballot  measure  . 
campaign].)  Nor  did  the  Office  approve  the  1999  amendments  as  to  form.^ 
The  proponents  of  the  measure  gathered  signatures  from  registered  San 
Francisco  voters  to  place  these  amendments  before  the  voters,  and  the 
measure  appeared  on  the  ballot  for  the  November  2,  1999  municipal 
election.  (See  Exh.  G at  155.)  The  voters  approved  it.  Section 
67.24(b)(l)(iii)  of  the  Sunshine  Ordinance  now  provides  that  “[ajdvice  on 
compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any 
communication  otherwise  concerning”  state  and  local  public  meeting, 
public  records,  and  ethics  laws  are  subject  to  disclosure.  (See  id.  at  176.) 

C.  Grossman’s  Public  Records  Request  To  The  Ethics 
Commission  For  Privileged  Materials,  And  The 
Documents  Withheld. 

The  San  Francisco  Ethics  Commission  (“Ethics  Commission”)  is  a 
five-member  body  that  oversees  the  City’s  campaign  finance,  lobbying, 
conflicts  of  interest,  and  governmental  ethics  laws.  (RIM,  Exhs.  F,  H 
[Charter  §§  15.100,  C3. 699-10].)  The  Ethics  Commission’s  Executive 
Director,  John  St.  Croix,  and  his  staff  carry  out  the  department’s  day-to-day 
work.  (See  id.,  Exh.  F [Charter  § 15.101].) 

^ Approval  “as  to  form”  means  that  the  legislation  is  in  the  proper 
fonnat  and  that  the  substance  of  the  proposal  is  not  patently 
unconstitutional  or  otherwise  clearly  illegal. 
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The  Sunshine  Ordinance  designates  the  Ethics  Commission  as  one  of 
the  bodies  with  authority  to  enforce  that  Ordinance.  (See  RJN,  Exh.  A [S.F. 
Admin.  Code  §§  67.34,  67.35(d)].)  However,  the  Sunshine  Ordinance  does 
not  specify  the  procedures  that  govern  the  Ethics  Commission’s 
adjudication  or  enforcement  of  complaints  alleging  Sunshine  Ordinance 
violations.  After  a multi-year  process,  at  its  September  14,  2012  meeting 
the  Ethics  Commission  first  considered  the  adoption  of  final  regulations  for 
its  handling  of  complaints  alleging  violations  of  the  Sunshine  Ordinance.^ 
(See  Exh.  F at  107.) 

On  October  3,  2012,  Grossman  submitted  a public  records  request 
under  the  California  Public  Records  Act  and  the  Sunshine  Ordinance  for 
documents  relating  to  the  Ethics  Commission’s  Sunshine  Ordinance 
regulations.  (See  Exh.  A at  6,  19-20.)  Elis  request  sought  all  drafts  of  the 
regulations,  a September  14,  2012  staff  report  regarding  the  regulations, 
and  all  documents  relating  to  “the  preparation,  review,  revision  and 
distribution  of  all  prior  drafts  and  final  versions  of  the  Draft  Regulation  and 
Staff  Report,  including,  without  limitation,  emails,  memoranda,  notes, 
letters  or  other  correspondence  or  communications  to  or  from”  the  City 
Attorney’s  Office.  (Id) 

On  October  12,  2012,  the  Ethics  Commission  responded  to 
Grossman’s  request,  producing  127  documents,  six  of  which  were  partially 
redacted.  (Id.  at  22-23,  50.)  As  explained  in  its  response,  the  Ethics 
Commission  withheld  other  documents  in  their  entirety  based  on  attorney- 


^ The  Ethics  Commission  concluded  its  review  of  the  proposed 
regulations  and  adopted  them  at  its  November  26,  2012  meeting.  (See  Exh. 
Fat  107.) 
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client  privilege  and  work  product,  citing  Evidence  Code  sections  952  and 
954  and  Code  of  Civil  Procedure  section  2018.030.  {Id.  at  22-23.) 

On  September  18,  2013,  Grossman  filed  his  petition  for  writ  of 
mandate  in  the  Superior  Court.  {Id.  at  1-56.)  In  the  course  of  litigating  this 
matter,  the  City  Attorney’s  Office  specified  that  the  Ethics  Commission  has 
withheld  24  documents  subject  to  attorney-client  privilege  and  attorney 
work  product  protection.  (Exh.  E at  104.) 

D.  The  Superior  Court’s  Ruling  On  Grossman’s  Petition  For 
A Writ  Of  Mandate. 

Superior  Court  Judge  Ernest  H.  Goldsmith  issued  his  tentative  ruling 
on  October  24,  2013.  In  it,  Judge  Goldsmith  indicated  that  he  would  grant 
Grossman’s  petition  for  a writ  of  mandate.  (Exh.  J at  203.)  The  tentative 
ruling  stated  that  “Respondents  have  not  met  their  burden  that  the  withheld 
documents  are  exempt  under  the  California  Public  Records  Act  and  the  San 
Francisco  Sunshine  Ordinance[].”  {Id.)  The  tentative  ruling  further  stated 
that  under  the  Sunshine  Ordinance,  “public  records  regarding  advice  on 
compliance  with,  analysis  of,  and  opinion  concerning  liability  under,  or  any 
communication  other  wise  concerning  the  CPRA  or  the  Sunshine 
Ordinance  are  subject  to  disclosure,”  citing  section  67.24(b)(l)(iii).  {Id.) 

The  tentative  ruling  did  not  address  the  City’s  principal  argument 
that  the  Charter  establishes  that  attorney-client  privilege  and  attorney  work 
product  applies  to  the  City  Attorney’s  communications  with  its  clients,  and 
that  section  67.24(b)(l)(iii)  is  invalid  because  it  conflicts  with  the  Charter. 
{See  id.)  This  argument  was  the  subject  of  the  first  paragraph  of  the 
introduction  to  the  City’s  brief,  and  appeared  in  the  discussion  section  at 
pages  five  through  nine.  (Exh.  D at  87,  91-95.) 
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At  the  hearing,  counsel  for  the  City  began  by  stating,  “the  crux  of  the 
City’s  argument  in  this  case  with  respect  to  Mr.  Grossman’s  petition  is  that 
the  San  Francisco  charter  establishes  an  attorney-client  relationship 
between  the  City  Attorney  and  all  of  the  City’s  constituent  officials  and 
City  departments.”  (Exh.  M at  215  [Transcript  at  2:15-19].)  The  City’s 
counsel  continued,  “the  Sunshine  Ordinance  provision  cited  by  petitioner  . . 

. conflicts  with  that  charter  obligation”  and  is  “invalid.”  {Id.  at  218 
[Transcript  at  5:7-9].)  Despite  this.  Judge  Goldsmith  stated  that  he  had 
not  addressed  the  City’s  principal  argument  in  his  tentative  ruling  because 
“the  fact  that  67.24(b)  conflicts  with  the  City  charter  is  just  not  before  me” 
and  was  “not  on  my  table.”  {Id.  at  221,  229  [Transcript  at  8:7-8,  16: 1 8].) 
Further,  Judge  Goldsmith  appeared  to  believe  that  the  Sunshine  Ordinance 
itself  was  a “charter  amendment”  rather  than  a mere  ordinance  - even 
though  counsel  for  the  City  attempted  to  correct  this  misunderstanding.  {Id. 
at  216-18  [Transcript  at  3:20,  4:20-5:1].)  At  the  conclusion  of  the  hearing. 
Judge  Goldsmith  took  the  matter  under  submission.  {Id.  at  232  [Transcript 
at  19:6-20].) 

On  October  29,  2013,  Judge  Goldsmith  issued  his  order  granting 
Grossman’s  petition  for  a writ  of  mandate.  Substantively,  the  order 
reiterated  the  tentative  ruling  with  one  addition,  at  lines  17-18,  stating: 
“Respondents’  request  to  strike  SF  Admin.  Code  §67.24(b)(l)(iii)  is  denied 
without  prejudice,  as  the  issue  is  not  properly  before  this  Court  for  the 
present  motion.”  (Exh.  K at  205.)"^ 


"^The  idea  that  the  City  requested  the  Court  to  “strike”  a portion  of 
the  Sunshine  Ordinance  is  not  precisely  accurate.  The  City,  as  respondent, 
argued  that  the  Court  should  not  grant  the  writ  seeking  to  require 
production  of  privileged  documents  because  the  provision  of  the  Ordinance 
purporting  to  abrogate  the  privilege  is  trumped  by  the  Charter. 
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II.  ARGUMENT 

A.  Through  The  San  Francisco  Charter,  The  Voters 

Established  That  The  Attorney-Client  Privilege  And 
Attorney  Work  Product  Applies  To  The  City  Attorney’s 
Office’s  Communications  With  Its  Clients. 

For  charter  cities  such  as  San  Francisco,  the  charter  is  the  “local 
constitution”  and  the  “supreme  law  of  the  municipality.”  {Michael  Leslie 
Productions,  Inc.  v.  City  of  Los  Angeles  (2012)207  Cal.App.4th  1011, 

1021.)  A charter  city  “may  not  act  in  conflict  with  its  charter,”  and  “[a]ny 
act  that  is  violative  of  or  not  in  compliance  with  the  charter  is  void.” 

{Domar  Electric,  Inc.  v.  City  of  Los  Angeles  (1994)  9 Cal.4th  161,  171.) 

Only  the  voters  may  adopt  a charter  for  their  city,  and  only  the  voters  may 
malce  further  amendments  to  a charter.  (Cal.  Const,  art.  XI,  § 3(a).)  San 
Francisco  voters  have  exercised  this  charter  power  to  establish  the  City 
Attorney’s  Office  and  its  responsibilities  to  protect  client  confidences, 
including  attorney-client  privileged  cOmmimications  and  attorney  work 
product. 

To  interpret  a city  charter,  courts  should  “construe  the  charter  in  the 
same  manner  as  ...  a statute.”  {Domar  Electric,  9 Cal. 4th  at  171.)  The 
court’s  “sole  objective  is  to  ascertain  and  effectuate  legislative  intent.”  {Id. 
at  172.)  To  determine  the  voters’  intent,  courts  should  “look  first  to  the 
language  of  the  charter,  giving  effect  to  its  plain  meaning.”  {Id.)  In 
examining  the  charter’s  language,  “each  sentence  must  be  read  not  in 
isolation  but  in  light  of  the  statutory  scheme.”  {Liingren  v.  Deukmejian 
(1988)  45  Cal.3d727,  735.) 

In  creating  the  City  Attorney’s  Office  through  the  Charter,  San 
Francisco  voters  intended  that  the  City  Attorney  would  be  able  to  provide 
confidential  legal  advice  to  City  departments  and  officials.  The  key 
language  is  in  Charter  sections  6.102  and  6.100.  Section  6.102  lists  the 

PETITION  FOR  WRIT  OF  PEREMP.  WRIT  20  n;\ethics\li2013\I40334\00887340.doc 

OF  MANDATE;  CASE  NO. 


duties  of  the  City  Attorney,  and  under  section  6.100  the  City  Attorney  must 
carry  out  those  duties  subject  to  the  professional  obligations  that  apply  to 
all  California  attorneys.  The  duties  that  the  voters  imposed  on  the  City 
Attorney’s  Office  in  section  6.102  necessarily  evince  an  intent  that  the 
attorney-client  privilege  and  attorney  work  product  apply  to  the  Office’s 
legal  advice.  Further,  in  enacting  Charter  section  6.100,  the  voters 
provided  that  the  City  Attorney  was  subject  to  the  duties  “prescribed  by 
state  law”  for  that  office.  The  applicable  duties  include  the  duty  of  the 
public  lawyers  to  protect  client  confidences  and  privileged  legal  advice. 

1.  In  establishing  the  City  Attorney’s  specific  duties, 
the  voters  necessarily  intended  that  the  City 
Attorney’s  advice  to  clients  would  be  confidential 
and  privileged. 

In  interpreting  statutes,  courts  have  recognized  that  “whatever  is 
necessarily  implied  in  a statute  is  as  much  part  of  it  as  that  which  is 
expressed.”  {Johnston  v.  Baker  (1914)  167  Cal.  260,  264;  cf.  Trimont  Land 
Co.  V.  Truckee  Sanitary  Dist.  (1983)  145  Cal.App.3d  330,  349  [courts 
should  not  presume  that  lawmakers  “intend[]  to  overthrow  long-established 
principles  of  law  unless  such  intention  is  made  clearly  to  appear  either  by 
express  declaration  or  by  necessary  implication”].)  Court  have  applied  this 
rule  of  necessary  implication  to  city  charters.  {See  Currieri  v.  City  of 
Roseville  (1970)  4 Cal.App.3d  997,  1001  [interpreting  charter  as 
necessarily  implying  that  certain  probationary  employees  have  right  to 
notice  and  hearing  prior  to  termination].)  Because  confidentiality  is  well- 
understood  to  apply  to  the  attorney- client  relationship  and  because  it  is 
fundamental  to  that  relationship,  the  voters  necessarily  intended  that  the 
privilege  apply  to  the  City  Attorney’s  advice. 
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In  a similar  context,  the  California  Supreme  Court  held  that  statutes 
regarding  the  representation  of  clients  in  welfare  benefits  proceedings 
necessarily  included  basic  confidentiality  protections.  In  Welfare  Rights 
Org.  V.  Crisan  (1983)  33  Cal.3d  166,  the  Court  considered  whether  Welfare 
and  Institutions  Code  section  10950  created  a confidentiality  privilege  for 
applicants  where  lay  persons,  rather  than  lawyers,  represented  them  in  their 
efforts  to  obtain  welfare  benefits.  Section  10950  provides  that  applicants 
for  welfare  benefits  may  appear  through  an  “authorized  representative”  who 
may  be  either  an  attorney  or  a layperson.  {Id.  at  770.)  The  Supreme  Court 
held  that  in  enacting  section  10950  - even  though  it  did  not  explicitly 
discuss  any  privileges  - the  Legislature  necessarily  intended  to  protect 
confidentiality:  “Suffice  it  to  say  that  the  considerations  which  support  the 
privilege, are  so  generally  accepted  that  the  Legislature  must  have  implied 
its  existence  as  an  integral  part  of  the  right  to  representation  by  lay 
persons.”  {Id.  at  771.)  Section  10950  necessarily  implied  “a  guarantee  of 
confidentiality  in  its  extension  of  the  right  of  representation.”  {Id.  at  772.) 

The  same  analysis  applies  more  strongly  here,  because  unlike  lay 
persons’ communications,  attorneys ’ communications  with  clients 
pertaining  to  legal  advice  have  been  treated  as  confidential  under  the 
attorney-client  privilege,  which  was  recognized  as  far  back  as  the  reign  of 
Elizabeth  I.  {See  E.  Imwinlcelried,  The  New  Wigmore:  Evidentiary 
Privileges  § 2.2  (Aspen  Pub.);  see  also  Roberts  v.  City  of  Palmdale  (1993) 

5 Cal. 4th  363,  380  [“The  attorney-client  privilege  has  a venerable  pedigree 
that  can  be  traced  back  400  years.”].)  “Protecting  the  confidentiality  of 
communications  between  attorney  and  client  is  fundamental  to  our  legal 
system,”  and  the  privilege  that  applies  to  those  communication  is  a 
“hallmark  of  our  jurisprudence.”  {People  v.  SpeeDee  Oil  Change  Systems, 
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Inc.  (1999)  20  Cal. 4th  1135,  1 146.)  “The  attorney-client  privilege  is  based 
on  grounds  of  public  policy  and  is  in  furtherance  of  the  proper  and  orderly 
functioning  of  our  judicial  system,  which  necessarily  depends  on  the 
confidential  relationship  between  the  attorney  and  the  client.”  {People  v. 
Gionis  (1995)  9 Cal. 4th  1196,  1207.)  The  attorney-client  privilege  allows 
clients  to  share  all  relevant  facts  with  their  counsel,  and  counsel  to  be 
equally  franlc  in  providing  clients  with  legal  advice.  “[B]y  encouraging 
complete  disclosures,  the  attorney-client  privilege  enables  the  attorney  to 
provide  suitable  legal  representation.”  {Id.]  see  also  Hunt  v.  Blackburn 
(1888)  128  U.S.  464,  470  [“The  rule  which  places  the  seal  of  secrecy  upon 
communications  between  client  and  attorney  is  founded  upon  the  necessity, 
in  the  interest  and  administration  of  justice,  of  the  aid  of  persons  having 
knowledge  of  the  law  and  skilled  in  its  practice,  which  assistance  can  only 
be  safely  and  readily  availed  of  when  free  from  the  consequences  or  the 
apprehension  of  disclosure.”].) 

In  the  proceeding  below,  Grossman  argued  that  attorney-client 
privilege  is  unnecessary  for  public  law  offices,  and  cited  California 
Government  Code  section  54956.9(b)  (the  Brown  Act)  as  support  for  that 
proposition.  (Exh.  I at  195-96.)  But  section  54956.9  explicitly  abrogates 
attorney-client  privilege,  and  does  so  only  for  communications  that  take 
place  in  public  meetings,  with  certain  exceptions.^  And  except  for  this 
express  abrogation,  attorney-client  communications  remain  privileged,  by 
default.  Therefore,  section  54956.9(b)  only  supports  the  City’s  position 


^ Government  Code  section  54956.9(b)  provides;  “For  purposes  of 
this  chapter,  all  expressions  of  the  lawyer-client  privilege  other  than  those 
provided  in  this  section  are  hereby  abrogated.  This  section  is  the  exclusive 
expression  of  the  lawyer-client  privilege  for  purposes  of  conducting  closed- 
session  meetings  pursuant  to  this  chapter.” 
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that  absent  an  express  abrogation  in  the  Charter,  the  privilege  necessarily 
applies  to  the  City  Attorney’s  Charter-conferred  duties. 

Indeed,  the  California  Supreme  Court  rejected  an  argument  similar 
to  Grossman’s  in  Roberts  v.  City  of  Palmdale  (1993)  5 Cal. 4th  363.  There, 
a member  of  the  public  demanded  disclosure  of  a memorandum  provided 
by  the  city  attorney  to  city  council  members  in  connection  with  a public 
meeting  concerning  approval  of  a parcel  map.  The  petitioner  contended 
that  section  54956.9  abrogated  the  privilege  not  only  as  to  public  meetings 
but  also  for  written  communications  pertaining  to  such  meetings.  The 
Court  of  Appeal  had  agreed  with  the  petitioner,  reasoning  that  abseni 
pending  litigation,  for  which  there  was  an  exception,  the  privilege  wasn’t 
necessary  because  “the  public  is  not  the  adversary  of  the  public  agency  and 
there  is  no  need  for  secrecy  between  them.”  {Id.  at  369.) 

The  California  Supreme  Court  reversed,  rejecting  that  argument.  It 
held  that  the  abrogation  of  the  privilege  contained  section  54956.9  was 
expressly  “for  the  purpose  of  the  open  meeting  requirements  of  the  Brown 
Act,”  whereas  “written  matter  sent  from  attorney  to  governmental  client  is 
regulated  by  the  Public  Records  Act  and  not  this  section.”  {Id.  at  377 
[emphases  in  original].)  The  Court  declined  to  interpret  the  section  as 
repealing  the  attorney-client  privilege  “by  implication.”  {Id.  at  378-79.) 

The  Court  also  observed  that  while  “[ojpen  government  is  a constructive 
value  in  our  democratic  society,”  the  attorney-client  privilege  is  “vital  to 
the  effective  administration  of  justice.”  {Id.  at  380.)  Moreover,  it  affirmed 
that  local  government  “needs  freedom  to  confer  with  its  lawyers 
confidentially  in  order  to  obtain  adequate  advice,  just  as  does  a private 
citizen  who  seeks  legal  counsel,  even  though  the  scope  of  confidential 
meetings  is  limited  by  this  state's  public  meeting  requirements.”  (5  Cal.  4th 
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at  380;  see  also  Citizens  for  Ceres  v.  Superior  Court  (2013)  217 

Cal.App.4th  889,  913  [similar  considerations  apply  to  attorney  work 

product  doctrine].)  Thus,  open  meeting  laws  notwithstanding, 

[tjhere  is  a public  entitlement  to  the  effective  aid  of 
legal  counsel  in  civil  litigation.  Effective  aid  is 
impossible  if  opportunity  for  confidential  legal  advice 
is  banned.  . . . Several  California  decisions  recognize 
that  the  attorney-client  privilege  is  as  vital  to  public  as 
to  private  clients. 

(Sacramento  Newspaper  Guild  v.  Sacramento  County  Bd.  ofSup'rs  (1967) 
255  Cal.App.2d  51,  54,  mod.  & affd.  Roberts,  5 Cal.4th  at  380.) 

Thus,  the  attorney-client  privilege  and  attorney  work  product 
protection  are  presumed  to  be  an  integral  part  of  the  City  Attorney’s 
functions  as  prescribed  in  the  Charter.  To  take  but  one  practical  example, 
the  Charter  requires  the  City  Attorney’s  Office  to  make  recommendations 
to  the  Board  of  Supervisors  about  settlement  or  dismissal  of  pending 
litigation.  (Exh.  G at  184  [Charter  § 6.102(5)].)  This  would  be  an 
impossible  task  if  the  City  Attorney  could  not  provide  such 
recommendations  in  confidence.  By  providing  the  Board  of  Supervisors 
with  its  view  of  the  strengths  and  wealcnesses  of  the  City’s  position,  the 
best  and  worst  facts  revealed  through  discovery  and  its  analysis  of  the 
relevant  case  law,  the  City  Attorney  would  be  providing  the  same 
information  to  the  City’s  adversary,  who  could  then  use  it  against  the  City 
in  the  same  or  similar  litigation.  To  read  the  Charter  as  not  incorporating 
the  privilege  would  require  the  Court  to  assume  that  the  voters  “intended 
that  the  only  sound  advice  the  [City  Attorney]  could  give  was,  ‘Don't  talk  to 
me.’”  (Welfare  Rights  Org.,  supra,  33  Cal. 3d  at  111  n.3.) 
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2.  In  the  Charter,  the  voters  additionally  provided 
that  the  City  Attorney’s  Office  is  subject  to  the 
duties  of  confidentiality  imposed  by  state  law. 

Section  6.100  provides  that  the  City  Attorney  is  subject  to  the 
“duties  prescribed  by  state  laws.”  (iSee  RJN,  Exh.  B.)  The  State  Bar  Act 
requires  an  attorney  “[t]o  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself  or  herself  to  preserve  the  secrets,  of  his  or  her  client.”  (Cal. 
Bus.  & Prof  Code  § 6068(e)(1).)  The  Rules  of  Professional  Conduct 
similarly  prohibit  an  attorney  from  revealing  confidential  client  information 
without  the  client’s  informed  consent.  (Cal.  Rule  of  Prof  Cond.  3-100.) 

The  confidential  information  subject  to  these  duties  includes  all  “matters 
communicated  in  confidence  by  the  client”  including,  but  not  limited  to, 
communications  “protected  by  the  attorney-client  privilege”  and  “matters 
protected  by  the  work  product  doctrine.”  (See  Cal.  Rule  of  Prof  Cond.  3- 
100,  note  2;  see  also  Cal.  State  Bar  Formal  Opn.  2003-161  [“The  attorney’s 
ethical  duty  of  confidentiality  under  Business  and  Professions  Code  section 
6068,  subdivision  (e)  is  broader  than  the  attorney-client  privilege.”].)  In 
addition,  California  Evidence  Code  section  955  provides  that  an  attorney 
“who  received  or  made  a communication  subject  to  the  attorney-client 
privilege  ‘shall  claim  the  privilege  whenever  he  is  present  when  the 
communication  is  sought  to  be  disclosed.’”  (See,  e.g.,  People  v.  Superior 
Court  (Lajf)  (2001)  25  Cal.4th  703,  713.) 

It  is  well-established  that  public  sector  attorneys  are  subject  to  the 
provisions  of  the  State  Bar  Act  and  “[a]ll  members  of  the  State  Bar  of 
California,  including  those  who  represent  governmental  entities,  are 
governed  by  the  Rules  of  Professional  Conduct.”  (See  Cal.  State  Bar 
Formal  Opn.  2001-156.)  These  state  law  duties  apply  to  all  public  lawyers 
in  California.  (See,  e.g..  City  and  County  of  San  Francisco  v.  Cobra 
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Solutions,  Inc.  (2006)  38  Cal.4th  839,  846  [duty  of  confidentiality  applies 
to  San  Francisco  City  Attorney];  Santa  Clara  County  Counsel  Attys.  Assoc. 

V.  Woodside  (1994)  7 Cal. 4th  525,  545-48  [applying  Rules  of  Professional 
Conduct  to  county  counsel];  People  ex  rel.  Deukmejian  v.  Brown  (1981)  29 
Cal.3d  150,  156-57  [California  Attorney  General  is  “bound  by  the  rules  that 
control  the  conduct  of  other  attorneys  in  the  state,”  such  as  duty  of 
confidentiality];  Ward  v.  Superior  Court  (1977)  70  Cal.App.3d  23,  32-33 
[analyzing  county  counsel’s  purported  conflict  of  interest  under  the  Rules 
of  Professional  Conduct].) 

In  enacting  Charter  section  6.100,  the  voters  incorporated 
compliance  with  the  State  Bar  Act,  the  Rules  of  Professional  Conduct,  and 
relevant  provisions  of  the  California  Evidence  Code  into  the  City 
Attorney’s  Office’s  duties.  By  referencing  these  state  law  duties,  the  voters 
intended  that  the  City  Attorney’s  Office’s  communications  to  and  from  its 
clients  would  be  privileged  and  confidential. 

B.  As  An  Ordinance,  The  Local  Sunshine  Law  Cannot  Limit 
The  Confidentiality  And  Privilege  Afforded  By  The 
Charter  To  Attorney-Client  Communications. 

For  Charter  cities,  “a  charter  bears  the  same  relationship  to 
ordinances  that  the  state  Constitution  does  to  statutes.”  {Citizens  for 
Responsible  Behayior,  1 Cal.App.4th  at  1034.)  As  a statute  cannot  amend 
a constitution,  “an  ordinance  cannot  alter  or  limit  the  provisions  of  a city 
charter.”  {Id.)  For  this  reason,  the  San  Francisco  Charter  preempts  any 
conflicting  local  ordinance.  Consequently,  the  Charter’s  establishment  of 
attorney-client  privilege  and  attorney  work  product  trumps  section 
67.24(b)(l)(iii)  which  invalidly  purports  to  make  such  communications 
subject  to  public  disclosure.  Because  the  Charter  imports  attorney-client 
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and  work  product  privileges,  only  a Charter  amendment  could  eliminate  the 
ability  of  the  either  the  City  Attorney  or  his  City  and  County  clients  from 
invoking  those  privileges. 

In  providing  its  legal  advice  regarding  the  draft  regulations  at  issue 
in  this  case,  the  City  Attorney’s  Office  was  performing  one  of  its  Charter 
duties  subject  to  the  attorney-client  privilege  and  work  product  protection. 
Through  the  deputies  assigned  to  the  Ethics  Commission,  the  Office  was 
“[u]pon  request,  provid[ing]  advice  or  written  opinion”  to  a City 
department.  (Exh.  G at  184  [Charter  § 6.102(4)].)  In  seeking  that  advice, 
the  Ethics  Commission  was  exercising  its  right  under  the  Charter  to  request 
such  advice.  Grossman’s  insistence  that  he  is  entitled  to  these 
communications,  relying  on  section  67.24(b)(l)(iii),  contravenes  Charter 
sections  6. 102  and  6.100  and  the  confidentiality  that  the  voters  intended  to 
protect  for  communications  requesting  and  providing  legal  advice. 

In  the  proceedings  below,  Grossman  virtually  ignored  the  City’s 
argument  that  Sunshine  Ordinance  section  67.24(b)(l)(iii)  is  void  because  it 
conflicts  with  the  Charter,  dedicating  one  paragraph  to  the  issue  at  the  very 
end  of  his  reply  brief  In  that  paragraph,  Grossman  argued  that:  (i)  the 
California  Public  Records  Act  authorizes  local  governments  to  provide  for 
even  more  generous  disclosure  of  public  records  than  state  law 
contemplates;  and  therefore  (ii)  section  67.24(b)(l)(iii)  may  permissibly 
conflict  with  the  City  Charter.  {See  Exh.  I at  200.)  This  is  a non-sequitur. 
Although  it  is  true  that  local  governments  are  authorized  to  adopt  public 
records  laws  that  are  more  generous  with  respect  to  disclosure  than  the 
Public  Records  Act  itself,  that  does  not  mean  cities  are  authorized  to 
contradict  their  charters  by  mere  ordinance.  If  a city  charter  prevents  a city 
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from  accomplishing  something  authorized  by  state  law,  the  answer  is  to 
amend  the  charter,  not  to  enact  an  ordinance  that  violates  the  charter. 

C.  The  Disputed  Provision  Of  The  Sunshine  Ordinance 

Would  Impermissibly  Interfere  With  The  City  Attorney’s 
Charter-Mandated  Duties. 

The  confidentiality  of  attorney-client  communications  is  not  the  only 
right  conferred  by  the  Charter  upon  the  City  Attorney’s  clients.  The 
Charter,  by  setting  forth  the  City  Attorney’s  duties,  necessarily  assumes 
that  City  officials  and  departments  will  have  a City  Attorney’s  Office  that 
can  effectively  carry  out  those  prescribed  responsibilities.  Any  ordinance 
impeding  the  duties  assigned  to  the  City  Attorney’s  Office  would  therefore 
conflict  with  the  Charter.  The  provision  of  the  Sunshine  Ordinance 
invoked  by  Grossman  is  invalid  for  this  independent  reason  as  well. 

In  Scott  V.  Common  Council  of  the  City  of  San  Bernardino  (1996)  44 
Cal.App.4th  684,  the  Court  of  Appeal  considered  whether  a budget 
resolution  adopted  by  the  San  Bernardino  city  council  impermissibly 
violated  the  city  charter  by  eliminating  funding  for  the  only  two 
investigator  positions  in  its  city  attorney’s  office.  San  Bernardino’s  charter 
established  a city  attorney’s  office  and  prescribed  a duty  on  the  part  of  the 
office  to  conduct  investigations.  {Id.  at  686.)  The  petitioner  argued  that  the 
proposed  removal  of  that  personnel  would  prevent  the  city  attorney’s  office 
from  carrying  out  its  charter-mandated  duty  to  perform  investigations.  {Id. 
at  687.)  The  Court  of  Appeal  agreed  and  held  that  the  city  council  could 
not  impair  the  city  attorney’s  charter  duties  through  a budget  ordinance. 

{Id.  at  695-97.)  Only  the  voters  could  change  the  city  attorney’s  duties  by 
amending  the  city’s  charter. 
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The  same  analysis  applies  here,  because  the  abrogation  of  the 
privilege  significantly  impedes  the  City  Attorney’s  functions.  If  a proposed 
ethics  ordinance  presents  significant  legal  issues,  the  City  Attorney’s  Office 
will  provide  its  advice  regarding  the  legal  risks  in  a confidential 
memorandum.  The  City  Attorney’s  Office  could  not  do  this  absent  the 
privilege,  because  the  memorandum  would  give  a roadmap  to  a prospective 
plaintiff  to  challenge  the  legality  of  the  ethics  legislation.  If  Grossman’s 
argument  were  correct,  the  City  Attorney’s  Office  could  not  provide  the  11- 
member  Board  of  Supervisors  with  a legal  memorandum  addressing  the 
potential  legal  issues  and  risks  presented  by  a proposed  ordinance  - thus 
interfering  with  its  Charter-mandated  duty  to  provide  such  advice.  (See 
Exh.  G at  184  [Charter  § 6.102(4)].)  In  such  a circumstance,  the  City 
Attorney  could  not  provide  candid  or  thorough  legal  advice,  possibly 
frustrating  the  efforts  of  the  Board  of  Supervisors  to  address  an  ethics  issue 
facing  the  City  and  to  explore  alternate  vehicles  to  achieve  its  policy 
objectives. 

Similarly,  if  Grossman’s  position  were  correct,  the  City  Attorney 
could  not  effectively  defend  City  boards  and  officials  in  litigation  about 
ethics,  open  meeting  or  public  records  matters,  since  the  City  Attorney’s 
communications  with  the  officials  or  bodies  whose  conduct  was  claimed  to 
violate  those  laws  would  be  open  to  the  City’s  opponents  in  the  litigation. 

Nor  could  the  City  Attorney  effectively  carry  out  his  duty  to  advise  City 
officials  and  boards  about  those  laws  since  the  possibility  of  receiving 
advice  that  a city  actor’s  course  of  conduct  entailed  some  legal  risk  - advice 
that  an  adversary  would  be  entitled  to  review  -would  discourage  officials 
from  ever  seeking  such  advice  in  the  first  instance.  Of  course,  the  City 
Attorney  could  refrain  from  ever  putting  such  advice  in  writing,  but  this 
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would  be  unworkable,  since  advice  about  ethics,  public  records,  and  open 
meetings  laws  can  be  complicated  and  fact-dependent. 

Lastly,  if  voters  could  withdraw  the  privilege  by  ordinance  in  regard 
to  the  matters  mentioned  above,  why  could  they  not  do  the  same  for  any 
subject  on  which  the  City.  Attorney  advises  City  officials?  If,  for  example, 
a group  of  residents  disagreed  with  the  City  Attorney’s  defense  of  cases 
against  City  police  officers,  Grossman’s  argument  would  seem  to  allow 
them  to  legislate  that  the  City  Attorney  must  turn  over  its  work  product  and 
advice  on  such  litigation  to  the  City’s  adversaries.  But  police  officers  are 
entitled  to  an  effective  defense  - something  that  cannot  happen  without  the 
attorney-client  privilege.  And  overall,  under  the  Charter,  the  City 
Attorney’s  clients  are  entitled  to  confidentiality.  The  idea  that  this 
confidentiality  could  be  totally  obliterated  by  ordinance  malces  no  sense, 
m.  CONCLUSION 

In  the  Charter,  the  voters  established  the  City  Attorney  as  an  elected 
office,  enumerated  the  primary  duties  of  the  Office,  and  in  listing  those 
duties,  necessarily  intended  that  attorney-client  privilege  and  attorney  work 
product  applied  to  the  Office's  communications  with  its  clients.  While  the 
voters  later  adopted  amendments  to  the  Sunshine  Ordinance,  including 
section  67.24(b)(l)(iii),  such  an  initiative  ordinance  must  yield  to  the 
/// 

/// 

/// 
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Charter.  The  Superior  Court  failed  to  heed  this  legal  truism  and  its  order 
granting  the  petition  for  a writ  of  mandate  should  therefore  be  reversed. 


Dated;  November  22,  2013 


DENNIS  J.  HERRERA 
City  Attorney 
THERESE  M.  STEWART 
Chief  Deputy  City  Attorney 
VINCE  CHHABRIA 
Chief  of  Appellate  Litigation 
ANDREW  SEEN 
JOSHUA  S.  WHITE 
Deputy  City  Attorneys 

Deputy  City  Attorneys 


By:  s/Andrew  Shen 
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Executive  Director  of  the  San  Francisco 
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FRANCISCO  ETHICS  COMMISSION 
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I. 


INTRODUCTION 


The  dispute  here  arises  out  of  a proper  public  records  request  by 
Real  Party  in  Interest  Allen  Grossman  (“Grossman”)  to  the  San  Francisco 
Ethics  Commission  and  its  Executive  Director  (collectively,  “Petitioners”) 
pursuant  to  the  California  Public  Records  Act,  Government  Code  sections 
6250  etseq.  (the  “CPRA”)  and  the  San  Francisco  Sunshine  Ordinance,  San 
Francisco  Administrative  Code  sections  67.1  etseq.  (the  “Sunshine 
Ordinance”).  The  requested  records  relate  to  the  Ethics  Commission’s 
drafting  of  proposed  regulations  governing  the  handling  of  Sunshine 
Ordinance  Task  Force  referrals  and  direct  complaints  filed  with  the  Ethics 
Commission  under  the  Sunshine  Ordinance. 

The  CPRA  permits  a locality  to  “adopt  requireriients  for  itself  that 
allow  for  faster,  more  efficient,  or  greater  access  to  records  than  prescribed 
by  the  minimum  standards  set  out  in  [the  CPRA.]”  (Gov.  Code,  § 6253, 
subd.  (e).)  The  Sunshine  Ordinance,  adopted  by  an  overwhelming  majority 
of  San  Francisco  voters  in  1999,  does  exactly  that,  by  providing  greater 
access  to  San  Francisco’s  public  records  and  meetings.  Of  pertinence  here, 
the  Sunshine  Ordinance  provides  that  “[njotwithstanding  a department’s 
legal  discretion  to  withhold  certain  information  under  the  California  Public 
Records  Act,”  upon  request  a San  Francisco  agency  must  produce  “[ajdvice 
on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or 
any  communication  otherwise  concerning  the  California  Public  Records 
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Act ...  any  San  Francisco  governmental  ethics  code,  or  this  Ordinance  [i.e., 
the  Sunshine  Ordinance].”  (San  Francisco  Admin.  Code,  § 67.24,  subd. 
(b)(1).)  (See  Request  for  Judicial  Notice  in  Support  of  Opposition  to 
Petition  for  Peremptory  Writ  of  Mandate  (“RJN”),  Ex.  1.) 

Though  all  records  requested  by  Grossman  fall  within  the  scope  of 
that  seetion.  Petitioners  refused  to  produce  certain  responsive 
communications  with  the  San  Francisco  City  Attorney’s  Office,  invoking 
the  CPRA’s  exemption  for  attorney- client  privilege  and  attorney  work 
product.  Petitioners  argue  that  Sunshine  Ordinance  section  67.24(b)  is 
invalid  because  it  conflicts  with  the  general  appointment  in  the  Charter  of 
San  Francisco  City  and  County  (“City  Charter”)  of  the  City  Attorney  as 
counsel  for  San  Francisco  agencies  and  officers.  In  essence,  Petitioners 
contend  that  merely  by  naming  an  attorney  for  the  city,  the  City  Charter 
implicitly  requires  that  all  communications  with  that  attorney  must  be 
confidential,  notwithstanding  the  voters’  specific  mandate  to  the  contrary. 

That  novel  invalidation  theory  fails  both  legally  and  as  a matter  of 
basic  logic.  There  is  no  conflict  between  the  general  naming  of  the  City 
Attorney  as  counsel  and  a specific  requirement  that  certain  communications 
with  the  City  Attorney  remain  publicly  accessible.  Not  all  communications 
between  an  attorney  and  his  or  her  client  are  confidential — ^those  that  were 
never  confidential  in  the  first  place  are  not  protected  by  privilege.  That  an 
attorney  has  an  obligation  to  protect  confidential  communications  with  a 
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client  does  not  shield  expressly  public  communications  with  the  attorney 
from  public  access  laws.  Petitioners  would  have  the  Court  impose  a rule 
that  having  appointed  the  City  Attorney  to  act  for  their  public  officials,  the 
voters  of  San  Francisco  cannot  require  that  certain  communications 
between  the  attorney  and  those  officials  be  public.  There  is  no  legal  basis 
for  that  claim.  Public  attorneys  often  provide  advice  in  public  forums, 
including  meetings  that  state  law  mandate  be  open,  and  there  is  nothing 
inherent  to  the  provision  of  legal  advice  that  requires  that  it  can  only  be 
administered  confidentially. 

In  light  of  California’s  constitutional  mandate  that  laws  be  construed 
in  favor  of  the  public’s  right  of  access,  the  Court  should  not  take  the 
extreme  step  of  invalidating  this  important  provision  of  the  Sunshine 
Ordinance,  especially  in  these  circumstances  where  Petitioners  have  not 
and  cannot  show  that  disclosure  would  undermine  the  attorney-client 
relationship.  Grossman  respectfully  requests  that  this  Petition  be  denied 
and  that  Petitioners  be  compelled  to  make  the  requested  public  records 
immediately  available. 

II.  FACTUAL  BACKGROUIW 
A.  The  Parties 

Grossman  is  a longtime  San  Francisco  resident  and  an  advocate  for 
open  government.  For  many  years,  he  has  worked  with  other  open 
government  advocates  to  push  for  full  implementation  of  the  Sunshine 
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Ordinance  and  greater  access  to  public  records  in  San  Francisco.  The 
Ethics  Commission  is  organized  under  Article  XV  of  the  City  Charter  and 
is  a local  agency  within  the  meaning  of  Government  Code  section  6252(b) 
of  the  CPRA.  The  Ethics  Commission  consists  of  five  members,  who 
appoint  an  Executive  Director,  who  serves  as  the  Commission’s  chief 
executive.  (City  Charter,  §§  15.100,  15.101.)  (See  RJN,  Ex.  2.)  Petitioner 
John  St.  Croix  (“St.  Croix”)  is,  and  at  all  relevant  times  has  been,  the 
Ethics  Commission’s  Executive  Director. 

B.  The  Sunshine  Ordinance  and  Ethics  Commission 
Regulations 

Pursuant  to  CPRA  Government  Code  section  6253(e),  the  voters  of 
San  Francisco  adopted  the  Sunshine  Ordinance  in  November  1999;  it  took 
effect  in  January  2000.  Among  other  things,  the  Sunshine  Ordinance 
enhances  San  Franciscans’  rights  of  access  to  public  records  and  public 
meetings.  It  also  established  the  Sunshine  Ordinance  Task  Force  to 
implement  and  carry  out  certain  aspects  of  the  law  and  the  CPRA. 

In  addition  to  its  substantive  provisions,  the  Sunshine  Ordinance 
sets  out  the  process  for  enforcement  of  that  law  within  San  Francisco 
government.  The  Ethics  Commission  plays  a critical  role  in  that 
enforcement  regime.  For  example,  the  Sunshine  Ordinance  specifically 
authorizes  persons  to  enforce  that  law  by  instituting  proceedings  “before 
the  Ethics  Commission  if  enforcement  action  is  not  taken  by  a city  or  state 
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official  40  days  after  a complaint  is  filed.”  (San  Francisco  Admin.  Code,  § 
67.35,  subd.  (d))  (See  RJN,  Ex.  1.)  It  also  instructs  that  “[cjomplaints 
involving  allegations  of  willful  violations  of  this  ordinance,  the  Brown  Act 
or  the  Public  Records  Act  by  elected  officials  or  department  heads  of  the 
City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics 
Commission.”  {Id.  at  § 67.34.) 

Further,  because  the  Sunshine  Ordinance  Task  Force  has  no 
independent  enforcement  power,  the  Sunshine  Ordinance  provides  that  the 
Sunshine  Ordinance  Task  Force  “shall  make  referrals  to  a municipal  office 
with  enforcement  power  under  this  ordinance  ...  whenever  it  concludes 
that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts.” 
(San  Francisco  Admin.  Code,  § 67.30,  subd.  (c).)  (See  RJN,  Ex.  1.)  The 
Ethics  Commission  is  the  only  such  office,  and  is  specifically  given  the 
power  to  enforce  willful  violations  of  the  Sunshine  Ordinance.  {Id.  § 

67.35,  subd.  (d).)  (See  Id.)  In  addition,  the  1996  voter-adopted  City 
Charter  authorizes  the  Ethics  Commission  to  adopt  “rules  and  regulations 
relating  to  carrying  out  the  purposes  and  provisions  of  ordinances 
regarding  open  meetings  and  public  records.”  (City  Charter,  § 15.102.) 

(See  RJN,  Ex.  2.) 

Despite  that  important  voter-mandated  role,  the  Ethics  Commission 
has  failed  to  enforce  the  Sunshine  Ordinance.  Since  2004,  when  the 
Sunshine  Ordinance  Task  Force  first  referred  a failure  by  a City 
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respondent  to  comply  with  its  order  to  disclose  public  records,  it  has 
referred  some  39  such  cases  to  the  Ethics  Commission  for  enforcement.  In 
each  instance,  the  Ethics  Commission  declined  to  enforce  the  Order  and 
dismissed  the  case.  Grossman  and  other  Sunshine  Ordinance  advocates 
have  long  criticized  that  lack  of  action  by  the  Ethics  Commission,  as  has  a 
San  Francisco  civil  grand  jury  in  its  2010-201 1 report,  “San  Francisco’s 
Ethics  Commission:  The  Sleeping  Watch  Dog.”^ 

A major  point  of  contention  was  the  Ethics  Commission’s  reliance 
on  inapposite  regulations  in  its  investigation  and  enforcement  of  Sunshine 
Ordinance  referrals.  From  2000,  when  the  Sunshine  Ordinance  became 
effective,  until  January  2013,  the  Ethics  Commission  had  not  adopted  any 
specific  regulations  setting  out  the  procedures  for  enforcement  of  Sunshine 
Ordinance  violations.  Instead,  the  Ethics  Commission  took  the  position 
that  previously  adopted  regulations  (“Ethics  Commission  Regulations  for 
Investigations  and  Enforcement  Proceedings”)  governing  other  types  of 
investigations  should  also  be  applied  to  Sunshine  Ordinance  referrals. 

Those  regulations,  however,  were  adopted  under  a Charter  provision  for 
Ethics  Commission  investigations  and  enforcements  “relating  to  campaign 
finance,  lobbying,  conflicts  of  interest  and  governmental  ethics.”  (City 

' Available  online  at 

http://www.sfcourts.org/Modules/ShowDocument.aspx?documentid=2860. 


6 


Charter,  § 15.102;  Appendix  C,  § C3.699-13.)  (See  RJN,  Ex.2.)  Grossman 
and  others  argued  to  the  Ethics  Commission  that  those  regulations  did  not 
govern  its  Sunshine  Ordinance  enforcement  actions,  and  that  the  Ethics 
Commission  needed  new  separate  regulations  tailored  to  the  investigation 
and  enforcement  of  Sunshine  Ordinance  actions. 

In  2009,  the  Ethics  Commission  recognized  the  need  for  Sunshine 
Ordinance-specific  regulations,  and  its  staff  began  the  process  of  drafting 
separate  regulations  governing  (a)  the  enforcement  of  Sunshine  Ordinance 
Task  Force  referrals  of  its  Orders  and  (b)  complaints  filed  directly  with  the 
Ethics  Commission  regarding  willful  violations  of  the  Sunshine 
Ordinance.  The  development  of  those  regulations  extended  over  three 
years  and,  in  the  end,  new  regulations  were  not  put  in  place  until  January 
2013.  The  first  drafts  of  the  new  regulations  proposed  by  the  Ethics 
Commission’s  staff  merely  would  have  modified  the  existing  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings 
to  accoinmodate  Sunshine  Ordinance  matters.  Later,  when  it  became 
evident  that  modification  would  not  be  workable,  the  Ethics  Commission 
took  a different  approach  and  its  staff  began  drafting  stand-alone 
regulations,  which,  in  their  final  form,  were  called  “Ethics  Commission 
Regulations  for  Violations  of  the  Sunshine  Ordinance.” 

For  most  of  that  long  process,  the  Ethics  Commission  staff  shared 
drafts  of  the  new  regulations  with  the  Sunshine  Ordinance  Task  Force, 
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which  provided  comment  and  suggestions  prior  to  or  in  connection  with 
consideration  of  the  draft  by  the  Ethies  Commission  itself.  There  were 
also  three  joint  meetings  between  the  Ethics  Commission  and  members  of 
the  Sunshine  Ordinance  Task  Force  Committee  with  responsibility  for 
reviewing  the  proposed  regulations.  That  collaboration  provided  the 
Ethics  Commission  access  to  the  expertise  of  the  Sunshine  Ordinance  Task 
Force,  and  allowed  the  Sunshine  Ordinance  Task  Force  input  into  the 
implementation  of  the  Ethics  Commission’s  important  role  in  enforcement 
of  its  referrals. 

In  late  2012,  for  unknown  reasons,  that  changed.  On  September  14, 
2012,  without  prior  notice  to  the  Sunshine  Ordinance  Task  Force  or  its 
members,  the  Ethics  Commission  published  notice  that  its  staff  had 
submitted  another  revised  draft  of  the  proposed  regulations  for 
consideration  at  the  Ethics  Commission’s  September  24,  2012  meeting. 

The  lack  of  prior  notice  deprived  the  Sunshine  Ordinance  Task  Force  of 
the  opportunity  to  provide  input  to  the  Ethics  Commission  or  its  staff. 
Moreover,  beeause  the  Sunshine  Ordinance  Task  Force  did  not  have  a 
scheduled  meeting  before  the  Ethics  Commission  was  set  to  consider  the 
proposed  regulations,  it  was  prevented  from  taking  official  action  to 
review  or  comment  on  them. 

Grossman  and  other  advocates  appeared  at  the  Ethics  Commission’s 
September  24,  2012  meeting  and  objected  to  the  Sunshine  Ordinance  Task 


Force’s  exclusion  from  the  process,  without  avail. 

C.  Grossman’s  Record  Request 

In  an  effort  to  seek  further  information  about  the  Ethics 

Commission’s  proposed  draft  for  its  September  2012  meeting  and  its 

failure  to  provide  that  draft  to  the  Sunshine  Ordinance  Task  Force  for 

review,  on  October  3,  2012,  Grossman  submitted  to  St.  Croix,  in  his 

capacity  as  Executive  Director  of  the  Ethics  Commission,  a public  records 

request  pursuant  to  the  CPRA  and  Sunshine  Ordinance  seeking  copies  of 

certain  public  records  relating  to  the  Ethics  Commission’s  draft 

regulations.  Specifically,  Grossman  requested: 

[C]opies  of  any  and  all  public  records  ...  in  the 
custody  or  control  of,  maintained  by  or  available  to 
you,  the  Ethics  Commission  (Commission),  any  staff 
member  or  any  Commissioner  in  connection  with  or 
with  reference  to: 

(1)  All  prior  drafts  and  final  versions  of  (a)  the 
September  14,  2012  draft  of  the  Ethics  Commission’s 
regulations  governing  the  handling  of  complaints 
related  to  alleged  violations  of  the  Sunshine  Ordinance 
and  referrals  from  the  Sunshine  Ordinance  Task  Force 
(“Draft  Amendments”)  and  (b)  the  September  14,  2012 
staff  report  (“Staff  Report”)  referred  to  in  the 
[September  14,2012]  Commission  Notice  [and] 

(2)  the  preparation,  review,  revision  and  distribution  of 
all  prior  drafts  and  final  versions  of  the  Draft 
Regulations  and  Staff  Report .... 

(Exhibits  in  Support  of  Petition  for  Writ  of  Mandate  and  for  Prohibition 
(“PetitionExhibits”),  p.  19.) 
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On  October  12,  2012,  the  Ethics  Commission  responded  to 
Grossman’s  request  and  produced  123  electronic  files,  six  of  which  were 
partially  redacted.  However,  it  informed  Grossman  that  additional  records 
were  being  withheld: 

We  are  withholding  other  documents  in  their  entirety, 
pursuant  to  California  Government  Code  section 
6254(k);  California  Evidence  Code  sections  952,  954; 
and  California  Code  of  Civil  Procedure  section 
2018.030. 

(Petition  Exhibits,  pp.  22-23.)  The  withheld  public  records  were  not 
identified  in  any  way,  including  by  category,  and  included  no  information 
about  the  number  of  records  withheld.  The  statutory  sections  cited  in  the 
Ethics  Commission’s  letter  define  the  attorney-client  privilege  (Evid. 
Code,  §§  952,  954),  and  the  attorney  work  product  protection  (Code  Civ. 
Proc.,  § 2018.030).  The  CPRA  provision  cited.  Government  Code  section 
6254(k),  is  not  a privilege  or  exemption  in  itself  but  incorporates  into  the 
CPRA  exceptions  privileges,  such  as  the  above  two,  set  out  elsewhere  in 
state  or  federal  law. 

On  October  21,  2012,  Grossman  responded  by  letter  challenging  the 
Ethics  Commission’s  blanket  assertion  of  privilege  in  support  of  its  refusal 
to  produce  the  withheld  records.  (Petition  Exhibits,  pp.  25-28.)  Having 
received  no  response,  he  sent  a follow-up  email  on  November  1,  2012 
requesting  attention  to  his  previous  inquiry.  (Id,  p.  30.)  On  November  2, 
2012,  St.  Croix  answered  Grossman’s  email,  stating  that  all  responsive 
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documents  had  been  produced:  “You  have  already  received  all  documents 
responsive  to  your  request.”  {Id.,  p.  32.) 

D.  Grossman’s  Complaint  and  the  Sunshine  Ordinance 
Task  Force  Order 

Faced  with  St.  Croix’s  refusal  to  produce  the  requested  public 
records,  or  to  provide  the  required  written  justification  for  hds  assertion  of 
privilege,  Grossman  filed  a complaint  against  St.  Croix  with  the  Sunshine 
Ordinance  Task  Force  on  November  19,  2012.  (Petition  Exhibits,  pp.  34- 
48.) 

St.  Croix  responded  to  the  Complaint  by  letter  dated  December  6, 
2012.  (Petition  Exhibits,  pp.  50-53.)  In  that  response,  St.  Croix  again 
claimed  the  attorney-client  privilege  and  attorney  work  product  protection, 
and  asserted  that  his  bare  citation  to  the  code  sections  setting  out  those 
privileges  was  sufficient  to  satisfy  compliance  with  the  Sunshine 
Ordinance’s  requirements  for  a written  justification  for  any  withholding. 
The  Sunshine  Ordinance  Task  Force  conducted  a hearing  on  the  complaint 
at  its  June  5,  2013  public  meeting,  at  which  both  Grossman  and  St.  Croix 
appeared,  spoke,  and  responded  to  questions  from  Task  Force  members. 

St.  Croix  testified  that  he  did  not  know  the  number  of  records  withheld, 
that  he  did  not  personally  review  them,  and  that  he  could  not  testify 
regarding  which  of  those  claimed  exemptions  would  apply  to  any  or  which 
withheld  record. 
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In  a written  Order  of  Determination  dated  June  24,  2013,  the 
Sunshine  Ordinance  Task  Force  held  that  St.  Croix  violated  Sections  67.21 
(b)  and  67.24(b)(1)  of  the  Sunshine  Ordinance  by  improperly  withholding 
records  subject  to  disclosure,  and  ordered  him  to  produce  them  to 
Grossman.  (Petition  Exhibits,  pp.  55-56.)  St.  Croix  did  not  comply  with 
that  order.  {Id.,  p.  9,  line  20.) 

On  November  21,  2013,  the  Sunshine  Ordinance  Task  Force 
referred  Mr.  St.  Croix’s  non-compliance  with  its  June  24,  2013  Order  to 
the  Ethics  Commission.  To  date,  the  Ethics  Commission  has  not  acted  on 
it.  (See  RJN,  Ex.  5 [Agendas  and  minutes  from  Ethics  Commission 
meetings  firom  June  24,  2013  through  present].) 

During  the  pendency  of  this  dispute,  at  its  November  2012  meeting, 
the  Ethics  Commission  adopted  the  Ethics  Commission  Regulations  for 
Violations  of  the  Sunshine  Ordinance.  The  regulations  took  effect  January 
25,2013. 

E.  The  Superior  Court’s  Order 

On  September  18,  2013,  Grossman  filed  a verified  petition  for  a writ 
of  mandate  (“Petition”)  in  the  Superior  Court  below  seeking  an  order 
, compelling  Petitioners  to  produce  the  public  records  he  had  requested 
nearly  a year  earlier.  (Petition  Exhibits,  p.  1.)  Petitioners  filed  a written 
opposition,  in  which  they  admitted  that  four  documents  were  improperly 
withheld.  {Id.,^.  104,^6.)  Petitioners’ opposition  also  specified,  for  the 
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first  time,  that  24  documents  had  been  withheld  on  the  basis  of  attorney- 
client  privilege  and  the  attorney  work  product  doctrine,  consisting  of  15 
requests  from  the  Ethics  Commission’s  staff  to  the  City  Attorney’s  Office 
for  legal  advice  concerning  the  proposed  regulations,  and  nine  documents 
allegedly  including  legal  advice  from  the  City  Attorney’s  Office  in 
response.  (A/.,  p.  104  ^ 7.) 

The  matter  came  before  the  Superior  Court  for  hearing  on  October 
25,  2013.  On  October  29,  2013,  the  court  issued  the  order  requested  by 
Grossman,  requiring  Petitioners  to  produce  the  requested  documents. 
(Petition  Exhibits,  pp.  204-206.)  Petitioners  did  not  produce  the  records. 
On  November  22,  2013,  the  City  filed  this  Petition  for  Peremptory  Writ  of 
Mandate  and/or  Prohibition  under  California  Government  Code  section 
6259(c),  along  with  a Motion  to  Stay  under  California  Government  Code 
section  6259(c). 
ni.  ARGUMENT 

A.  Petitioners  Improperly  Assert  this  Writ 

This  writ  is  ostensibly  filed  on  behalf  of  the  Ethics  Commission  and 
its  Executive  Director.  The  Ethics  Commission  has  not,  however, 
authorized  this  proceeding,  and  public  records  indicate  that  it  may  not  even 
be  aware  it  was  filed.  (See  RJN,  Ex.  5.)  For  that  reason  alone,  the  Petition 
is  void  and  should  not  be  considered. 
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To  bring  this  Petition,  Petitioners  were  required  to  follow  proper 
procedure  laid  out  by  the  Brown  Act.  The  decision  to  file  this  Petition  is  an 
“action  taken”  under  the  Brown  Act  because  it  is  “a  collective 
commitment. . .of  a legislative  body  to  make  a positive. . .decision.”  (Gov. 
Code,  § 54952.6.)  Before  taking  such  an  “action”  the  Ethics  Commission 
is  required  to  comply  with  Section  54954.2(a)  of  the  Act,  which  requires, 
among  other  things  (1)  posting  an  agenda  at  least  72  hours  before  the 
meeting  containing  a brief  general  description  of  each  item  of  bi.,  ■ to 
be  transacted  or  discussed  at  the  meeting,  including  items  to  be  discussed  in 
a closed  session,  and  (2)  that  no  action  or  discussion  shall  be  undertaken  on 
any  item  not  appearing  on  the  posted  agenda.  Should  the  action  involve 
litigation  and  should  the  legislative  body  have  a need  to  hold  a closed 
session  to  discuss  that  litigation,  it  must  first  announce  that  closed  session 
and  identify  the  litigation  to  be  discussed.  (Gov.  Code,  § 54956.9.)  The 
Ethics  Commission’s  bylaws  specifically  require  that  it  abide  by  this 
provision.  (See  Article  I,  Section  3 [“The  Commission  shall  comply  with 
all  applicable  laws,  including,  but  not  limited  to,  the  San  Francisco  Charter, 
San  Francisco  Sunshine  Ordinance. . .the  Ralph  M.  Brown  Act. ..”].)  (See 
RJN,Ex.3.) 

None  of  the  squired  steps  were  taken.  While  the  writ  is  taken  in  the 
name  of  the  Ethics  Commission,  the  Ethics  Commission  did  not  actually 
bring  it.  Because  the  Ethics  Commission  has  never  authorized  this  Petition 
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or  taken  the  action  necessary  to  initiate  and  maintain  it,  the  Court  ought  to 
deny  it  outright. 


B.  California  Law  Provides  For  Broad  Public  Access 
TO  Government  Records 

The  California  Constitution  enshrines  a broad  right  of  public  access 
to  govemrhent  records: 

The  people  have  the  right  of  access  to  information 
concerning  the  conduct  of  the  people’s  business,  and, 
therefore,  the  meetings  of  public  bodies  and  the 
writings  of  public  officials  and  agencies  shall  be  open 
to  public  scrutiny. 

(Cal.  Const.,  art.  I,  § 3.)  In  the  CPRA,  the  Legislature  called  public  access 

to  government  records  a “fundamental  and  necessary  right”: 

In  enacting  this  chapter,  the  Legislature,  mindful  of  the 
right  of  individuals  to  privacy,  finds  and  declares  that 
access  to  information  concerning  the  conduct  of  the 
people’s  business  is  a fundamental  and  necessary  right 
of  every  person  in  this  state. 

(Gov.  Code,  § 6250.)  Therefore,  the  CPRA  provides  that  “every  person  has 
a right  to  inspect  any  public  record.”  (Gov.  Code,  § 6253.) 

“Public  records”  are  broadly  defined  to  include  “any  writing 
containing  information  relating  to  the  conduct  of  the  public's  business 
prepared,  owned,  used,  or  retained  by  any  state  or  local  agency  regardless 
of  physical  form  or  characteristics.”  (Gov.  Code,  § 6252,  subd.  (d).) 

Section  6253(b)  of  the  CPRA  requires  disclosure  of  non-exempt  public 
records  upon  request: 
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Except  witli  respect  to  public  records  exempt  from 
disclosure  by  express  provisions  of  law,  each  state  or 
local  agency,  upon  a request  for  a copy  of  records  that 
reasonably  describes  an  identifiable  record  or  records, 
shall  make  the  records  promptly  available  to  any 
person  upon  payment  of  fees  covering  direct  costs  of 
duplication,  or  a statutory  fee  if  applicable.  Upon 
request,  an  exact  copy  shall  be  provided  unless 
impracticable  to  do  so. 

(Gov.  Code,  § 6253(b).) 


C.  As  Authorized  by  the  CPRA,  the  Voters  of  San 
Francisco  Elected  to  Broaden  Access  to  Public 
Records 

Though  the  CPRA  provides  for  certain  exemptions  to  disclosure,  the 
California  Constitution  mandates  that  any  such  limitation  be  narrowly 
construed,  in  favor  of  public  access: 


A statute,  court  rule,  or  other  authority,  including  those 
in  effect  on  the  effective  date  of  this  subdivision,  shall 
be  broadly  construed  if  it  furthers  the  people’s  right  of 
access,  and  narrowly  construed  if  it  limits  the  right  of 
access.  A statute,  court  rule,  or  other  authority 
adopted  after  the  effective  date  of  this  subdivision  that 
limits  the  right  of  access  shall  be  adopted  with  findings 
demonstrating  the  interest  protected  by  the  limitation 
and  the  need  for  protecting  that  interest. 

(Cal.  Const.,  art.  I,  § 3,  subd.  (b)(2);  see  also  Sander  v.  State  Bar  of 

California  (Dec.  19,  2013,  S 19495 1)  _ Cal.4th_  [2013  WL  6670717,  *7] 

[affirming  mandate  that  exemptions  to  public  disclosure  be  construed 

narrowly].)  Courts  have  called  those  narrow  statutory  exceptions  to  that 

complete  right  of  access  “islands  of  privacy  upon  the  broad  seas  of 
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enforced  disclosure.”  {Black Panther  Party  v.  Kehoe  (1974)  42  Cal.App.3d 
645,  653  [117Cal.Rptr.  106].) 

Binding  on  municipalities  and  local  agencies,  the  CPRA’s  right  of 
access  operates  as  a floor,  not  a ceiling — ^the  law  expressly  authorizes  any 
local  government  to  “adopt  requirements  for  itself  that  allow  for  faster, 
more  efficient,  or  greater  access  to  records  than  prescribed  by  the  minimum 
standards  set  out  in  [the  CPRA.]”  (Gov.  Code,  § 6253,  subd.  (e).)  The 
provision  at  issue  here.  Sunshine  Ordinance  section  67.24(b)(l)(iii),  is  one 
that  provides  “greater  access.”  As  expressly  authorized  by  the  CPRA,  the 
San  Francisco  voters  opted  to  shrink  one  of  the  islands  of  privacy  by 
precluding  San  Francisco  agencies  from  invoking  certain  statutory 
exceptions  for  public  records  falling  within  certain  narrowly  defined 
subject  areas,  namely,  the  laws  governing  ethics  and  public  access. 

Through  the  Sunshine  Ordinance,  the  voters  of  San  Francisco  provided 
“enhanced  rights  of  public  access  to  information  and  records”  with  respect 
to  “[ajdvice  on  compliance  with,  analysis  of,  an  opinion  concerning 
liability  under,  or  any  communication  otherwise  concerning  the  California 
Public  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act,  any 
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San  Francisco  governmental  ethics  code,  or  [the  Sunshine]  Ordinance.” 
(San  Francisco  Admin.  Code,  § 67.24,  subd.  (b)(l)(iii))  (See  RJN,  Ex.  1.)^ 

D.  There  Is  No  Conflict  Between  the  City  Charter 
AND  the  Sunshine  Ordinance 

Petitioners  concede  that  the  records  requested  by  Grossman  fall 
within  the  scope  of  Sunshine  Ordinance  section  67.24(b)(l)(iii).  They 
argue,  however,  that  the  provision  is  invalid  because  it  conflicts  with  the 
City  Charter  sections  6.100  and  6.102.  (Petition  atp.  28.)  There  is  no  such 
conflict. 

City  Charter  section  6. 1 00  merely  designates  the  City  Attorney  as 
counsel  and  provides  that  he  or  she  will  have  “such  additional  powers  and 
duties  prescribed  by  state  laws  for  their  respective  office.”  (See  RJN,  Ex. 
2.)  Section  6.102  sets  out  certain  duties  for  the  City  Attorney,  including 


^ The  Sunshine  Ordinance  also  empowers  the  Sunshine  Ordinance 
Task  Force  to  determine  when  there  has  been  a violation  of  the  Ordinance. 
(San  Francisco  Admin.  Code,  § 67.21,  subd.  (e).)  (See  REN,  Ex.  2.) 
Pursuant  to  that  authority,  the  Sunshine  Ordinance  Task  Force  June  24, 
2013  Order  of  Determination  finding  a violation  of  Sunshine  Ordinance 
sections  67.21(b)  and  67.24(b)(1),  and  ordering  St.  Croix  to  produce  the 
requested  records  should  be  given  deference.  To  do  otherwise  would 
undermine  the  complaint,  hearing  and  referral  process  of  the  Sunshine 
Ordinance,  which  was  intended  to  give  requesting  parties  an  efficient 
process  for  resolution  of  public  records  complaints.  Deference  is 
particularly  warranted  here,  where  Petitioners  did  not  raise  the  defenses  on 
which  they  now  rely  until  after  Grossman  filed  a mandamus  action  in  the 
Superior  Court.  Toleration  of  such  sandbagging  would  encourage  dragged- 
out  litigation  and  further  encumber  the  judicial  system. 
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“provid[ing]  advice  or  written  opinion  to  any  officer,  department  head  or 
board,  commission  or  other  unit  of  government  of  the  City  and  County.” 
(See  RJN,  Ex.  2.)  Section  67.24(b)(l)(iii)  requires  that  certain  categories  of 
public  records — those  relating  to  public  records  laws  themselves — be 
publicly  accessible.  (See  RJN,  Ex.  1 .)  The  two  laws  can  be  read  in  perfect 
harmony.  The  City  Attorney  may  carry  out  his  or  her  duties,  but  when 
communicating  or  providing  advice  about  public  records  laws,  must  do  so 
in  a manner  that  is  publicly  accessible  manner. 

The  City  Charter  is  silent  with  respect  to  the  confidentiality  of 
communications  with  the  City  Attorney.  None  of  its  provisions  mandate 
that  such  communications  take  place  within  the  boundaries  of  attorney- 
client  privilege.  Petitioners  would  have  the  Court  read  into  that  silence  a 
blanket  requirement  that  all  such  communications  are  confidential,  and  in 
doing  so  create  a conflict  with  the  express  provisions  of  the  Sunshine 
Ordinance,  which  was  adopted  by  the  same  electorate  a few  years  later. 

The  Court  should  not  strain  to  find  a conflict  where  none  exists;  to  the 
contrary,  it  should  strive  for  interpretations  of  statutes  that  avoid  conflict 
and  do  not  render  laws  invalid.  {People  v.  Kennedy  (2001)  91  Cal.App.4th 
288,  297  [110  Cal.Rptr.2d  203]  [“It  is  our  duty  when  interpreting  statutes  to 
adopt,  if  possible,  a constmction  which  avoids  apparent  conflicts  between 
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different  statutory  provisions,  even  if  the  provisions  appear  in  different 
codes”  (citations  omitted)].)^ 

Not  only  would  such  a construction  bring  the  two  municipal 
provisions  into  conflict,  it  would  narrow  Petitioners’  obligation  to  allow 
public  access  to  records.  The  California  Constitution,  obviously  superior  to 
any  local  law,  expressly  requires  that  “[a]  statute. . .shall  be  broadly 
construed  if  it  furthers  people’s  right  of  access,  and  narrowly  construed  if  it 
limits  the  right  of  access.”  (Cal.  Const.,  art.  I,  § 3,  subd.  (b)(2);  see  also 
Sander,  supra,  _ Cal.4th  _ [2013  WL  6670717,  *7].) 


^ Because  there  is  no  conflict,  Domar  Electric,  Inc.  v.  City  of  Los 
Angeles  (1994)  9 Cal.4th  161  [36  Cal.Rptr.2d  521]  is  inapposite.  In  that 
case,  the  court  examined  whether  a city  charter  precluded  the  city  firom, 
implementing  a program  requiring  bidders  to  engage  in  certain  conduct  as 
part  of  the  competitive  bid  process  where  the  charter  contained  no 
provision  expressly  allowing  this  program.  In  determining  whether  the 
implementation  of  the  program  conflicted  with  the  charter,  the  court  first 
“constme[d]  the  charter  in  the  same  manner  as  [it]  would  a statute. . .to 
ascertain  and  effectuate  legislative  intent. . ..look[ing]  first  to  the  language 
of  the  charter,  giv[ing]  effect  to  its  plain  meaning.. .”  {Id.  at  171-172.)  The 
court  explained  that  since  the  charter  did  not  expressly  authorize  or  forbid 
the  city  from  adopting  the  program,  “the  validity. . .must  be  ascertained  with 
reference  to  the  purpose”  of  the  program.”  {Id.  at  173.)  The  court  found 
that  there  was  no  conflict  because  the  program  was  compatible  with  the 
charter’s  provisions  regarding  bidding.  Here,  the  purpose  of  the  Sunshine 
Ordinance  is  not  incompatible  with  the  Charter’s  designation  of  privilege. 
Nothing  in  the  Charter  indicates  that  all  communications  between  the  City 
Attorney  and  his  or  her  clients  are  necessarily  privileged.  Reading  the 
Charter  to  contain  such  an  implication  does  not  give  effect  to  its  plain 
meaning. 
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E.  There  is  No  Conflict  Because  Attorney-Client 

Communications  are  Not  Necessarily  Confidentul 

Petitioners’  argument  rests  on  the  mistaken  premise  that  all 
communications  with  an  attorney  are  necessarily  confidential.  They 
contend,  “Because  confidentiality  is  well-understood  to  apply  to  the 
attorney- client  relationship  and  because  it  is  fundamental  to  that 
relationship,  the  voters  necessarily  intended  that  the  privilege  apply  to  the 
City  Attorney’s  advice.”  (Petition  at  p.  21.)  However,  it  is  plain  that 
communications  with  attorneys,  including  advice  and  requests  for  advice, 
are  very  often  non-confidentiah 

That  is  particularly  true  for  public  sector  lawyers,  who  are  subject  to 
mandates  that  require  them  to  provide  certain  types  of  advice  in  settings 
that  must  be  accessible  to  the  public.  For  example,  this  state’s  Brown  Act 
mandates  that  meetings  of  local  legislative  and  other  bodies  be  conducted 
in  the  open,  including  any  communications  with  counsel  not  related  to 
pending  litigation.  (Gov.  Code,  § 54956.9.)  Even  when  the  purpose  of  a 
local  legislative  body’s  communications  is  “to  confer  with,  or  receive 
advice  from  ...  legal  counsel,”  the  body’s  sessions  must  remain  public,  and 
may  go  into  closed  session  only  if  “open  session  concerning  those  matters 
would  prejudice  the  disposition  of  the  local  agency  in  the  litigation.”  {Id.) 

In  other  words,  the  Brown  Act  mandates  that  most  attorney-client 
communications  with  a local  legislative  body  take  place  in  open  session. 
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When  the  advice  being  sought  or  provided  by  the  attorney  does  not  concern 
pending  litigation,  that  attorney- client  communication  must  be  in  public. 
(See,  e.g.,  Stockton  Newspapers,  Inc.  v.  Members  of  Redevelopment  Agency 
(1985)  171  Cal.App.3d  95,  105  [214  Cal.Rptr.  561]  [no  exemption  v^here 
“purpose  of  the  communications  with  the  attorney  is  a legislative 
commitment”].)'' 

By  enacting  the  Brown  Act,  the  California  Legislature  made  clear 
that  it  believes  that  the  relationship  between  a municipal  body  and  its 
attorney  does  not  require  confidentiality,  and  that  advice  outside  of  the 
context  of  pending  litigation  must  be  carried  out  in  full  view  of  the  public. 
Petitioners  quote  from  various  cases  extolling  the  virtue  of  confidentiality 
in  the  attorney-client  relationship,  but  those  statements  do  not  add  up  to  a 
requirement  that  an  attorney  can  perform  his  or  her  duties  only  in  secret.^ 


The  provision  is  sometimes  referred  to  as  a legislative  abrogation  of 
the  attorney-client  privileges.  {Shapiro  v.  Bd.  of  Directors  of  Ctr.  City  Dev. 
Corp.  (2005)  134  Cal.App.4th  170,  174  [35  Cal.Rptr.3d  826].) 

^ Academic  studies  agree  that  an  attorney’s  representation  of  a public 
entity  client  can  be  fulfilled  in  an  environment  where  the  attorney-client 
privilege  has  been  limited  or  altogether  eliminated.  The  author  of  the 
leading  treatise  on  the  attorney-client  privilege  wrote,  “Under  the  logic  of 
open  meetings,  sunshine,  and  freedom  of  information  acts,  seven  states” 
have  abolished  the  attorney-client  privilege  altogether.  (Paul  R.  Rice,  The 
Government’s  Attorney-Client  Privilege:  Should  It  Have  One?,  Pub.  Couns. 
Newsletter,  (Md.  St.  B.  Ass’n,  Baltimore,  MD), 
http_://www.acprivilege.comyarticles/acgov.md.htm  [cited  inLeong, 
Attorney-Client  Privilege  in  the  Public  Sector:  A Survey  of  Government 
Attorneys  (2007)  20  Geo.  J.  Legal  Ethics  163,  183].)  He  notes, 
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In  San  Francisco — like  other  California  cities — ^the  City  Attorney 
routinely  provides  advice  to  the  Board  of  Supervisors,  the  Ethics 
Commission,  and  other  city  boards,  in  open  session.  Other  states  have  gone 
further,  with  some  eliminating  the  privilege  entirely.  (See,  e.g.,  Arkansas 
Highway  and  Transp.  Dept.  v.  Hope  Brick  Works,  Inc.  (1988)  294  Ark. 

490,  495  [744  S.W.2d  71 1,  714]  [explaining  that  attorney-client  privilege  is 
not  an  exemption  to  the  state’s  Freedom  of  Information  Act].) 

Further,  the  case  law  cited  by  Petitioners  suggesting  that  an  attorney- 
client  exemption  exists  is  inapposite.  They  argue  that  Roberts  v.  City  of 
Palmdale  (1993)  5 Cal.4th  363  [20  Cal.Rptr.2d  330,  853  P.2d  496]  stands 
for  the  proposition  that  written  matter  sent  from  an  attorney  to  a 
government  client  is  regulated  by  the  Public  Records  Act  and  not  the 
section  of  the  Brown  Act  abrogating  the  privilege.  The  court  in  Roberts 
said  “[w]e  see  nothing  in  the  legislative  history  of  the  amendment 
suggesting  the  Legislature  intended  to  abrogate  the  attorney-client  privilege 
that  applies  under  the  Public  Records  Act,  or  that  it  intended  to  bring 
written  communications  from  counsel  to  governing  body  within  the  scope 
of  the  Brown  Act’s  open  meeting  requirements.”  {Id.  at  377.)  That  logic 
does  not  extend  to  the  specific  provision  in  the  Sunshine  Ordinance  that  is 

“Significantly,  there  have  so  far  been  no  reported  adverse  consequences 
from  this  action.”  {Id.) 
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intended  to  bring  written  communications  from  counsel  to  governing  body 
within  the  scope  of  open  meeting  requirements.  In  addition,  the  case  is 
distinguishable  on  its  facts.  In  Roberts,  the  court  addressed  whether  the 
City  of  Palmdale  needed  to  make  public  a letter  from  City  Council 
regarding  a parcel  map  application.  The  Supreme  Court  specifieally 
addressed  the  issue  of  whether  the  letter  would  only  be  privileged  where 
there  is  pending  litigation.  Here,  no  such  argument  is  made.  Grossman 
does  not  contend  that  a privilege  cannot  exist  outside  of  pending  litigation. 
Instead,  the  argument  is  that  valid  local  laws  provide  that  “[a]dvice  on 
compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any 
communication  otherwise  concerning  the  California  Public  Records  . 
Act... any  San  Francisco  governmental  ethics  code  or  this  Ordinance  [i.e. 
the  Sunshine  Ordinance]”  must  be  produced.  (San  Francisco  Admin.  Code, 
§ 67.24,  subd.  (b)(l)(iii).)  (See  RJN,  Ex.  1 .)  In  other  words,  the  records  at 
issue  here  are  not  privileged  from  the  outset,  regardless  of  whether  there  is 
pending  litigation. 

F,  A Lawyer’s  Obligation  to  Maintain  Confidences 
Does  Not  Convert  Non-Confidential 
Communications  to  Confidential  Ones 

Petitioners’  flawed  position  is  not  rescued  by  their  assertion  that 
“Section  6.100  provides  that  the  City  Attorney  is  subject  to  the  ‘duties 
prescribed  by  state  laws.’”  (See  RJN,  Exh.  2.)  The  State  Bar  Act  requires 
an  attorney  ‘[t]o  maintain  inviolate  the  confidence,  and  at  every  peril  to 
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himself  or  herself  to  preserve  the  secrets,  of  his  or  her  client.’  (Cal.  Bus.  & 
Prof.  Code,  § 6068,  subd.  (e)(1).)”  (Petition  at  p.  26.) 

Petitioners  also  contend  that  Sunshine  Ordinance  section  67.24 
(b)(l)(iii)  makes  it  impossible  for  the  City  Attorney  to  carry  out  his 
obligations  under  Business  and  Professions  Code  section  6068(e)(1),  which 
requires  an  attorney  to  protect  a client’s  “confidence”  and  to  “preserve  the 
secrets[]  of  his  or  her  client,”  and  Rule  of  Professional  Conduct  3-100 
which  similarly  prohibits  disclosure  of  client  confidences.  The  logic  is 
backward:  what  an  attorney  is  required  to  do  says  nothing  about  whether 
his  client  is  under  an  obligation  to  produce  information.  Those  provisions 
governing  an  attorney’s  duty  of  confidentiality  have  no  bearing  on  the 
principal’s  duties,  and  even  with  respect  to  the  attorney,  do  not  apply  to 
communications  that  were  not  confidential  in  the  first  place.  The  City 
Attorney  would  not  run  afoul  of  his  confidentiality  obligations  by 
disclosing  advice  provided  to  a local  board  in  open  session.  Similarly  here, 
he  does  not  risk  a violation  governing  only  “secrets”  and  “confidence[s]” 
when  the  communications  were,  by  operation  of  law,  publicly  accessible 
and  therefore  never  confidential  in  the  first  place.^ 

^ The  same  is  true  with  regard  to  Petitioners’  argument  that  the  City 
Attorney  is  subjectfo  duties  of  confidentiality  imposed  by  the  Rules  of 
Professional  Conduct.  (See  Petition  at  pp.  22-23.)  The  argument  is  not 
relevant  here  because  neither  state  law  nor  the  Rules  mandate  that  all 
communications  are  privileged  or,  even  more  specifically,  that  the 
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The  arguments  made  by  Petitioners  here  have  been  rejected  by  other 
courts  addressing  similar  claims.  For  example,  in  Dist.  A tty.  for  Plymouth 
Dist.  V.  Bd.  of  Selectmen  of  Middleborough  (1985)  395  Mass,  629,  633-34 
[481  N.E.2d  1128,  1131]  the  Massachusetts  Supreme  Judicial  Council  (the 
Commonwealth’s  highest  court)  ruled  that  a municipal  board  could  not 
invoke  the  attorney-client  privilege  to  create  an  exception  to  the  state’s 
open  meeting  law:  “We  view  § 23B  as  a statutory  public  waiver  of  any 
possible  privilege  of  the  public  client  in  meetings  of  governmental  bodies 
except  in  the  narrow  circumstances  stated  in  the  statute.”  (Id.  at  1 13 1.) 

The  Court  expressly  held  that  the  law  did  not  require  attorneys  to  violate 
their  ethical  duties  because  the  “attorney-client  privilege  is  the  client’s 
privilege  to  waive,”  meaning  that  if  “a  client  chooses  to  waive  the  privilege 
of  confidentiality,  the  attorney  is  under  no  further  ethical  obligation  to  keep 
the  communications  secret.”  (Ibid.) 

G.  Open  Government  Laws  Are  Not  Incompatible 
With  the  Attorney-Client  Relationship 

Petitioners’  contention  that  Section  67.24  (b)(l)(iii)  prevents  the 
City  Attorney  from  carrying  out  his  duties  as  attorney  for  the  City  and  its 
agencies  is  a gross  exaggeration.  The  section  merely  provides  that 
communications  on  certain  subject  matters,  namely  those  pertaining  to 

communications  at  issue  here  are  privileged.  They  do  not  create  a privilege 
where  one  does  not  otherwise  exist. 


26 


open  government  laws,  remain  accessible  to  the  public.  It  is  not  a 
reorganization  of  the  relationship  between  the  City  Attorney  and  his  clients, 
nor  is  openness  fundamentally  incompatible  with  the  attomey-elient 
privilege.^ 

The  City  Attorney’s  own  “Good  Government  Guide”  reeognizes  that 

[LJegal  adviee  on  ethies  laws  and  open  government 
laws  may  not  be  eonfidential  for  another  reason.  The 
Sunshine  Ordinance  provides  that  notwithstanding  any 
exemption  provided  by  law,  any  written  legal  advice 
about  conflicts  or  open  government  laws  may  not  be 
withheld  from  disclosure  in  response  to  a public 
records  request.  Accordingly,  the  practice  of  the  City 
Attorney’s  Office  is  to  inform  any  officer  or  employee 
who  requests  such  advice  in  writing  that  the  advice 
may  be  subject  to  disclosure  upon  request  by  a 
member  of  the  public. 

(SeeRJN,  Ex.  4.  atpp.22-23  (emphasis  added).) 

Petitioner  relies  on  the  rule  that  what  is  implied  in  a statute  or  a city 
charter  is  as  “much  a part  of  it  as  that  which  is  expressed”  (Petition  at  p.  21) 
to  force  an  implied  blanket  of  confidentiality  over  all  attorney 
communications  and  to  construct  incompatibility  between  open  government 


’ San  Francisco  Administrative  Code  section  67.24  contains  other 
provisions  precluding  San  Francisco  agencies  from  asserting  CPRA 
exemptions  that  have  not  been  challenged  by  the  City.  For  example, 
Section  67.24(c)  allows  disclosure  of  a broad  range  of  personnel 
infonnation,  and  Section  67.24(h)  precludes  assertion  of  the  deliberative 
process  privilege,  and  Section  67.24(g)  precludes  reliance  on  the  CPRA’s 
“catch-all”  provision.  To  Grossman’s  awareness,  none  of  the  above  have 
been  attacked.  (See  RJN,  Ex.  1 .) 
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laws  and  confidentiality.  (See  Petition  at  p.  21  (citing  Johnston  v.  Baker 
(1914)  167  Cal.  260,  264  [139  P.  86]  and  Currieri  v.  City  of  Roseville 
(1970)  4 Cal.App.3d  997,  1001  [84  Cal.Rptr.  615]).)  Neither  case  cited  by 
Petitioner  suggests  that  the  Court  here  ought  to  find  that  voters  intended  for 
every  communication  with  or  all  advice  from  the  City  Attorney  to  be 
confidential.  That  finding  goes  far  beyond  the  implied  findings  in  Johnston 
and  Currieri.  In  Johnston,  the  court  indicated  that  a statute  authorizing  the 
court  in  its  discretion  to  dismiss  an  action  two  years  after  an  answer  was 
filed  necessarily  implied  that  a court  could  order  dismissal  at  any  time  prior 
to  the  expiration  of  two  years  as  well.  In  Currieri,  the  city  charter  provided 
that  the  probation  period  for  a city  employee  would  not  exceed  one  year 
before  the  employee’s  appointment  becomes  permanent,  “carry [ing]  with 
[it]  the  necessary  implication  that  the  probationary  employee,  although  he 
may  be  discharged  summarily  at  any  time  during  the  probationary  year, 
thereafter  automatically  attains  a permanent  status.”  {Currieri,  supra,  at  p. 
1001.)  This  is  nothing  like  the  broad  implication  of  mandatory 
confidentiality  that  the  Petitioner  suggests  here.  Where  the  implication  in 
Johnston  and  Currieri  logically  flows  from  the  language  and  intent  of  the 
statutes,  broadening  privilege  to  apply  to  every  attorney  communication 
and  every  piece  of  attorney  advice  is  not  as  natural  a reading.  To  the 
contrary,  it  would  be  a gross  expansion  of  the  privilege  doctrine  and  would 
undermine  its  structure  by  shifting  the  burden  for  proving  confidentiality. 
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Petitioner  also  cites  Welfare  Rights  Org.  v.  Crisan  (1983)  33  Cal. 3d 
766  [190  Cal.Rptr.  919,  661  P.2d]  for  the  contention  that  representation  of 
clients  in  welfare  proceedings  necessarily  includes  confidentiality 
protections,  even  where  a client’s  representative  may  not  be  an  attorney. 
There,  the  court  found  that  the  attorney-client  privilege  was  implied  by  the 
statute  allowing  for  hearings  under  the  aid  to  families  with  dependent 
children  statute.  In  other  words,  the  privilege  was  contextual  and  grounded 
in  a specific  need.  That  is  unlike  Petitioner’s  argument  here  that  all 
communications  between  the  City  Attorney  and  his  clients  are  necessarily 
privileged,  regardless  of  the  context  or  circumstances. 

Petitioner  then  cites  cases  extolling  the  virtue  of  protecting 
confidentiality  as  a justification  for  upholding  the  alleged  privilege  in  this 
case,  (See  Petition  atpp.  22-23  (citing  People  ex  rel.  Dept,  of  Corporations 
V.  SpeeDee  Oil  Change  Systems,  Inc.  (1999)  20  Cal.4th  1135,  1146  [86 
Cal.Rptr.2d  816,  980  P.2d  371];  People  v.  Gionis  (1995)  9 Cal.4th  1196, 
1207  [40  Cal.Rptr.2d  456,  892  P.2d  1199];  Huntv.  Blackburn  (1888)  128 
U.S.  464,  470  [9  S.Ct.  125,  32  L.Ed.  488]).)  This  is  an  exercise  in 
shadowboxing;  Grossman  does  not  dispute  that  confidentiality  is  a key 
component  of  our  legal  system,  that  it  is  a public  policy  concern  and  that  it 
allows  frank  and  open  communication  between  a client  and  his  or  her 
attorney.  None  of  those  virtues  of  confidentiality,  however,  require  that 
every  communication  between  a client  and  his  or  her  attorney  be 
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confidential.  Nor  do  those  virtues  mandate  a finding  that  the 
communications  at  issue  here  must  be  privileged. 

Petitioners  also  cite  Roberts,  supra,  5 Cal.4th  atp.  380,  Citizens  for 
Ceres  v.  Superior  Court  (2013)  217  Cal.App.4th  889,  913  [159  Cal.Rptr.3d 
789]  and  Sacramento  Newspaper  Guild  v.  Sacramento  County  Bd.  ofSup'rs 
(1967)  255  Cal.App.2d  51,  54  [62  Cal.Rptr.  819]  for  the  argument  that 
local  governments,  like  private  citizens,  need  to  confidentially  confer  with 
their  lawyers,  even  despite  open  meeting  laws.  As  discussed  at,  supra  page 
23,  Roberts  is  distinguishable  because  it  specifically  addressed  privilege  in 
the  context  of  pending  litigation,  which  has  no  application  here.  Citizens 
for  Ceres,  which  held  that  a statute  calling  for  the  collection  of  privileged 
documents  “does  not  mean  agencies  must  disregard  all  privileges  when 
assembling  CEQA  administrative  records”  is  ultimately  unhelpful  to 
Petitioners  because  the  court  went  on  to  say  that  courts  “are  required  to  go 
cautiously  when  interpreting  statutes  that  might  either  expand  or  limit 
privileges,  for  we  are  forbidden  to  create  privileges  or  establish  exceptions 
to  privileges  through  ease-by-case  decision  making.”  {Citizens  for  Ceres, 
supra,  at  p.  912.)  Here,  Petitioner  is  expressly  asking  the  Court  to  create  a 
privilege  where  it  otherwise  does  not  necessarily  exist.  The  court  in 
Citizens  for  Ceres  said  that  “if  the  Legislature  had  intended  to  abrogate  all 
privileges  for  purposes  of  compiling  CEQA  administrative  records,  it 
would  have  said  so  clearly.”  {Id.  at  p.  913.)  What  was  muddy  in  that  case 
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is  crystal  clear  in  this  one:  the  San  Francisco  Sunshine  Ordinance 
specifically  exempts  from  privilege  the  communications  that  are  at  issue. 

Finally,  Petitioners’  reliance  on  Sacramento  Newspaper  Guild  is 
misplaced,  namely  because  Petitioners  do  here  exactly  what  the  court  there 
warned  against  there:  “Public  board  members,  sworn  to  uphold  the  law, 
may  not  arbitrarily  or  unnecessarily  inflate  confidentiality  for  the  purpose 
of  deflating  the  spread  of  the  public  meeting  law.  Neither  the  attorney's 
presence  nor  the  happenstance  of  some  kind  of  lawsuit  may  serve  as  the 
pretext  for  secret  consultations  whose  revelation  will  not  injure,  the  public 
interest.  To  attempt  a generalization  embracing  the  occasions  for  genuine 
confidentiality  would  be  rash.”  {Sacramento  Newspaper  Guild,  supra,  255 
Cal.App.2d  atp.  58.) 

H.  Petitioners  Cannot  Show  Why  Disclosure  of  These 
Communications  Would  Impede  The  City 
Attorney’s  Representation 

The  premise  that  the  City  Attorney  caimot  cany  out  his  duties  if  his 
client  may  be  under  an  obligation  to  make  those  communications  public  is 
simply  wrong,  and  wholly  incompatible  with  the  California  Legislature’s 
judgment  in  the  Brown  Act  context  that  an  attorney’s  advice  to  local  bodies 
should  be  carried  out  in  public.  The  subject  matter  of  Grossman’s  request 
epitomizes  the  type  of  advice  that  does  not  depend  on  confidentiality.  He 
sought  drafts  and  final  versions  of  the  Ethics  Commission’s  regulations 
governing  the  handling  of  Sunshine  Ordinance  matters,  the  associated  staff 
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report,  and  records  relating  to  the  “preparation,  review,  revision  and 
distribution”  of  the  drafts  and  staff  report.  The  drafting  of  procedural 
regulations  is  akin  to  a legislative  function — different  members  of  the 
public  may  have  different  views  about  what  the  procedures  should  look 
like,  but  the  process  is  fundamentally  non-adversarial.  No  unfair  advantage 
would  be  conferred  by  giving  the  public  an  insight  into  the  City  Attorney’s 
views  on  different  versions.  Notably,  at  the  most  recent  Ethics 
Commission  meeting,  the  Deputy  City  Attorney  provided  legal  advice  in 
open  session  on  further  proposed  changes  to  the  Sunshine  Ordinance 
regulations  at  issue. 

Petitioners  argue  that  “the  abrogation  of  the  privilege  significantly 
impedes  the  City  Attorney’s  function.”  (Petition  atp.  30.)  Petitioners 
recite  a parade  of  horribles  that  might  ensue  if  litigation  adversaries  could 
attack  the  attorney- client  privilege  through  Sunshine  Act  or  CPRA  requests. 
Whatever  justification  might  be  found  for  limiting  disclosure  in  the  context 
of  active  litigation,  those  admittedly  trickier  circumstances  are  not  found 
here.  The  drafting  of  regulations  is  a process  that  should  be  open,  and  the 
provision  of  candid,  honest,  well-reasoned  and  complete  legal  advice  in 
connection  with  that  process  is  not  impeded  by  disclosure.  There  is  no 
reason  to  believe  the  questions  to  the  City  Attorney  or  his  answers  would 
be  any  different  regardless  of  whether  communications  were  public  or 
private.  The  Court  need  not  reach  the  issue  of  whether  a litigation 
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exception  should  be  read  into  the  law,  and  need  only  apply  the  law  as 
written. 

Petitioners  cite  Scott  v.  Common  Council  of  the  City  of  San 
Bernardino  (1996)  44  Cal.App.4th  684  [52  Cal.Rptr.2d  161],  a case  where 
the  court  held  that  a city  council  could  not  impair  the  city  attorney’s  charter 
duties  through  a budget  ordinance  and  that  only  voters  could  change  the 
city  attorney’s  duties  by  amending  the  city’s  charter,  to  argue  that  the  San 
Francisco  City  Charter  controls  in  this  case.  Here,  however,  the  Sunshine 
Ordinance  did  not  constitute  a change  to  the  city  attorney’s  duties.  It 
merely  requires  that  a certain  category  of  documents  be  made  available  for 
public  review,  taking  those  documents  out  of  the  potential  realm  of 
privilege.  That  does  not  conflict  with  any  duty  set  out  in  the  City  Charter, 
as  the  Charter  does  not  require  or  mandate  that  all  communications  between 
an  attorney  and  client  be  privileged  and  confidential  in  the  first  place. 

I.  If  There  Was  a Privilege,  The  Voters  Could  Waive  It 

Because  San  Francisco  law  requires  that  the  public  records  at  issue 
be  made  public,  they  were  never  confidential  in  the  first  place,  and  no 
privilege  ever  attached.  The  waiver  of  privilege  is  therefore  a misleading 
and  inapposite  frame  of  reference  here.  But  if  disclosure  here  were  viewed 
as  a waiver  of  privilege,  it  is  clear  that  the  voters  of  San  Francisco  were 
empowered  to  make  that  waiver. 
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Whatever  difficulty  a municipal  lawyer  might  have  in  ascertaining 
who  holds  the  power  to  waive  the  City’s  privilege  dissolves  when  the 
voters  speak  through  the  ballot  box.  The  California  Constitution  states: 
“All  political  power  is  inherent  in  the  people.”  (Cal.  Const.,  art.  II,  § 1.) 
The  San  Francisco  City  Charter  grants  plenary  legislative  power  through 
direct  action  by  the  voters,  providing  that  “the  voters  of  the  City  and 
County  shall  have  the  power  to  enact  initiatives  and  the  power  to  nullify 
acts  or  measure  involving  legislative  matters  by  referendum.”  (City 
Charter,  §14.100.)  (See  RJN,  Ex. 2.)  The  Sunshine  Ordinance  was  a valid 
and  proper  exercise  of  that  authority. 

In  addition,  as  discussed  above,  local  enactments  like  Sunshine 
Ordinance  section  67.24  (b)(l)(iii)  are  expressly  authorized  by  the  CPRA. 
(Gov.  Code,  § 6253,  subd.  (e).)  It  is  beyond  cavil  that  state  law  supersedes 
local  law.  {Candid  Enterprises,  Inc.  v.  Grossmont  Union  High  Sch.  Dist. 
(1985)  39  Cal.3d  878,  885  [218  Cal.Rptr.  303,  705  P.2d  876]  [(“If 
otherwise  valid  local  legislation  conflicts  with  state  law,  it  is  preempted  by 
such  law  and  is  void.”].)  Whatever  the  hierarchical  relationship  between  a 
general  provision  of  the  City  Charter  and  a detailed,  specific  enactment  by 
the  voters  directly,  the  fact  that  the  pertinent  section  here  was  authorized  by 
express  state  law  renders  the  debate  of  no  significance. 

Again,  privilege  is  the  wrong  frame  for  this  analysis  because  the 
voters’  directive  here  is  not  to  the  attorney,  but  to  the  city  officials  who 
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work  for  and  on  behalf  of  the  voters.  It  may  be  that  the  City  Attorney  is 
bound  not  to  disclose  privileged  information,  and  to  act  zealously  on  behalf 
of  his  clients,  but  that  says  nothing  about  whether  those  clients  may  choose 
to  give  up  their  right  to  confidentiality.  The  voters’  plenary  legislative 
authority  includes  the  power  to  compel  their  own  officials  to  waive 
privilege.® 

Petitioners’  arguments  to  the  contrary  do  not  survive  scrutiny.  They 
ask,  “PJf  voters  could  withdraw  the  privilege  by  ordinance  in  regard  to  the 
matters  mentioned  above,  why  could  they  not  do  the  same  for  any  subject 
on  which  the  City  Attorney  advices  City  officials?”  (Petition  at  p.  3 1 .) 

They  contend  that  the  Sunshine  Ordinance  might  be  construed  to  allow  an 
adversary  to  access  litigation  strategy,  or  to  undermine  the  obligation  of  the 
City  to  provide  a defense  to  individual  police  officers.  {Id)  But  this  Court 
need  not  address  the  boundaries  of  extreme  situations  raised  only 
hypothetically  here.  Petitioners  suggest  that  this  is  a slippery  slope,  but  it  is 
not.  There  may  be  circumstances  where  the  right  of  public  access  conflicts 

® Any  distinction  between  attorney  work  product  and  attorney- client 
privilege  makes  no  difference  here.  As  a preliminary  factual  matter,  some 
of  the  documents  at  issue  are  requests  for  advice  to  the  Deputy  City 
Attorney,  so  they  cannot  be  work  product.  Second,  Petitioners  overstate  the 
law  by  suggesting  that  a client  may  not  disclose  communications  with  their 
attorney  that  happen  to  contain  work  product  without  the  attorneys’ 
consent.  The  law  is  clear  that  “an  attorney’s  work  product  belongs 
absolutely  to  the  client.”  {Kallen  v.  Delug  (1984)  157  Cal.App.3d  940,  950 
[203  Cal.Rptr.  879].) 
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with  other  individual  rights  in  other  situations,  but  those  issues  are  not 
raised  here,  and  remain,  if  anything,  a question  for  another  day. 

Finally,  Petitioners  place  great  weight  on  the  alleged  differences 
between  the  process  for  instituting  an  amendment  to  the  City  Charter  and 
passing  an  ordinance.  Though  there  are  some  procedural  differences  for 
placing  the  matter  on  the  ballot,  the  fact  remains  that  simple  majority  voter 
approval  is  required  for  both.  The  Sunshine  Ordinance  was  passed  by  a 
majority  of  the  San  Francisco  voters,  whose  express  will  would  be  undone 
by  the  action  (taken  on  the  ostensible  authority)  of  their  own  elected 
officials  here.  The  Court  should  strive  to  give  effect  to  their  will  here,  not 
strain  to  read  words  into  statutory  silence  to  find  a conflict  that  it  must  then 
resolve. 

IV.  CONCLUSION 

For  the  foregoing  reasons,  the  Court  should  not  invalidate  a key 
provision  of  the  Sunshine  Ordinance  allowing  for  the  disclosure  of 
documents  requested  by  Grossman.  That  is  especially  true  in  these 
circumstances,  where  Petitioners  fail  to  show  that  disclosure  would 
undermine  the  attorney-client  relationship.  Grossman  respectfully  requests 
that  this  Petition  be  denied  and  that  Petitioners  be' compelled  to  make  the 
requested  public  records  immediately  available. 
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INTRODUCTION 


Although  Grossman’s  arguments  are  difficult  to  unwrap,  he  appears 
to  advocate  for  either  of  the  following  two  approaches: 

First,  he  appears  to  ask  tire  Coiut  to  assume  that  the  voters  who 
approved  the  Charter  provisions  involving  the  City  Attorney  did  not  care 
whether  the  City  Attorney’s  communications  with  clients  would  be 
confidential,  and  therefore  never  intended  to  incorporate  the  state-law 
privileges  that  protect  communications  between  lawyer  and  client,  even 
though  these  privileges  apply  to  every  other  attorney-client  relationship  in 
California.  But  it  is  impossible  to  ascribe  to  the  voters  a belief  that  these 
protections  were  unimportant  to  the  relationship  between  San  Francisco’s 
policymakers  and  their  lawyers.  Consider  just  a few  of  the  many  policy 
measures  enacted  in  San  Francisco  in  recent  years;  the  groundbreaking 
Healthy  San  Francisco  program,  major  new  gun  control  initiatives, 
legislation  limiting  tobacco  sales,  and  a ban  on  the  use  of  plastic  bags  in 
grocery  stores.  The  City  Attorney  provides  legal  advice  when  San 
Francisco  policymakers  consider  such  proposals,  and  disclosure  of  that 
advice  would  obviously  be  of  great  advantage  to  prospective  litigation 
opponents  - opponents  who  were  lying  in  wait  to  sue  the  City  in  each  of 
these  instances.  It  is  inconceivable  that  the  voters,  when  adopting  the 
Charter,  intended  to  allow  the  important  strategic  communications  between 
their  representatives  and  the  City  Attorney  to  remain  unprotected.  But  that 
is  the  assumption  the  Comf  would  have  to  adopt  if  it  accepted  Grossman’s 
argument  that  a mere  ordmance  can  bar  assertion  of  the  attorney-client 
privilege  or  attorney  work  product  protection. 

Second,  perhaps  recognizing  how  legally  and  logically  troublesome 
the  above  conclusion  would  be,  Grossman  at  times  appears  to  assume  that 
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the  Charter  was  meant  to  incoiporate  the  state-law  confidentiality 
protections  for  some  types  of  communications  but  not  others,  requiring  a 
case-by-case  detemiination  of  whether  the  Charter  protects  a particular  type 
of  communication  from  disclosure.  This  assumption  underlies  Grossman’s 
suggestion  tliat  tlie  Court  could  hold  that  communications  between  the  City 
Attorney  and  his  clients  about  litigation-related  matters  remain  protected 
from  disclosure,  while  communications  about  policy  matters  do  not.  But 
the  Charter’s  text  contains  no  hint  of  such  a distinction,  which  would  in  any 
event  fly  in  tlie  face  of  state  law,  which  protects  written  communications  by 
attorneys  regai'dless  of  whether  litigation  is  implicated  (and  regardless  of 
whether  the  attorney  is  in  the  public  or  private  sector).  Furthermore,  as  a 
practical  matter  it  would  be  impossible  for  a court  to  guess  where  the  voters 
intended  to  draw  the  line  between  what  should  and  should  not  be  protected. 
Indeed,  this  case  provides  a perfect  illustration  of  the  hazard.  Grossman 
casually  assumes  a bright  line  between  “litigation”  and  “legislation,”  and 
further  assumes  this  case  falls  on  the  legislative  side.  But  this  case  involves 
the  adoption  of  regulations  that  Grossman,  a local  Sunshine  activist  who 
had  previously  sued  the  City  over  Sunshine  matters,  contended  in  writing 
on  several  occasions  were  illegal.  That  is  the  definition  of  litigation  risk. 
Therefore,  if  anythmg,  this  dispute  underscores  why  the  voters  necessarily 
intended  that  the  entire  relationship  between  the  City  Attorney’s  Office  and 
its  clients  (not  just  some  unspecified  part  of  it)  be  subject  to  state-law 
confidentiality  protections. 

In  contrast  to  the  two  approaches  apparently  advocated  by 
Grossman,  the  City’s  proposed  constmction  of  the  Charter  makes  sense 
from  both  a legal  and  logical  standpoint.  Of  course  the  voters  intended, 
when  they  established  tlie  City  Attorney  in  the  Charter,  that  his 
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communications  with  his  clients  would  be  subject  to  the  same  state-law 
confidentiality  protections  that  inhere  in  every  other  attorney-client 
relationship  in  California.  Of  course  they  intended,  when  they  specified 
that  the  City  Attorney  is  subject  to  state  law,  that  this  would  be  the  law 
governing  the  attorney-client  relationship.  To  be  sure,  this  means  that  some 
communications  not  protected  by  state  law  will  be  public  (such  as  oral 
advice  an  attorney  provides  at  a formal  legislative  meeting).  But  written 
communications  between  lav^er  and  client  are  always  protected  under  state 
law,  and  that  protection  applies  here.  The  voters  are  certainly  entitled  to 
change  their  minds  about  the  nature  of  the  relationship  between  the  City 
Attorney  and  his  clients,  either  generally  or  with  regard  to  some  particular 
type  of  commimication.  But  if  so,  they  must  amend  the  Charter,  because 
the  Charter  establishes  that  relationship.  A mere  ordinance  purporting  to 
accomplish  this  goal  is  mvalid. 

BACKGROUND 

A handful  of  Grossman’s  factual  assertions  require  brief 
clarification. 

Fhst,  Grossman  asserts  that  the  Ethics  Commission  previously 
shared  drafts  of  its  regulations  with  the  Sunshine  Ordinance  Task  Force 
(“Task  Force”),  but  then  stopped  doing  so  for  “unknown  reasons.” 
(Opposition  [“0pp.”]  at  8.)  He  seeks  to  leave  an  impression  that  the  Ethics 
Commission  sought  to  slip  something  past  the  Task  Force  for  nefarious 
reasons,  but  nothing  could  be  further  from  the  truth.  When  the  Ethics 
Commission  previously  shared  its  draft  regulations  with  the  Task  Force,  the 
Task  Force  took  nearly  a year  to  provide  a response.  (Exhibits  in  Support 
of  Petition  [“Exh.”]  F at  107.)  The  next  time  around.  Executive  Director 
St.  Croix,  having  already  received  input  from  the  Task  Force,  determined  it 
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would  neither  be  useful  nor  efficient  to  submit  another  draft  to  the  Task 
Force  to  await  another  round  of  comments.  {Id.)  Moreover,  when  the 
Ethics  Commission  was  ready  to  proceed  with  its  draft  regulations  in  the 
Fall  of  2012,  the  Task  Force  was  not  regularly  meeting.  {Id.)  After 
meeting  in  July  2012,  the  Task  Force  did  not  meet  again  until  November 
2012.  {Id.)  The  process  by  which  the  Ethics  Commission  adopted  its 
Sunshine  Ordinance  regulations  was  wholly  above  board,  and  Grossman’s 
suggestion  to  the  contrary  is  meritless. 

Second,  witli  respect  to  Executive  Director  St.  Croix’s  decision  to 
respond  to  Grossman’s  document  request  by  withholding  privileged 
material,  Grossman  asserts  that  tlie  Task  Force  “ordered”  St.  Croix  to . 
produce  those  documents,  and  that  St.  Croix  “did  not  comply”  with  that 
order.  (0pp.  at  12.)  However,  the  Task  Force  is  a purely  advisory  body,  as 
Grossman  elsewhere  concedes.  {See  Request  for  Judicial  Notice  in  Support 
of  Opposition,  Exli.  1 at  5 [S.F.  Admin.  Code  § 67.30(c)];  0pp.  at  5.)  It  has 
no  authority  to  “order”  the  Executive  Director  of  the  Ethics  Commission  to 
take  any  action,  let  alone  disclose  privileged  attorney-client 
communications  to  a member  of  the  public. ' 

Third,  Grossman  repeatedly  asserts,  without  any  support  or 
explanation,  that  tlie  Commission’s  consideration  of  the  regulations  at  issue 
in  this  case  had  no  litigation  implications.  For  example,  Grossman  argues 
that  “[n]o  unfair  advantage  would  be  conferred  by  giving  the  public  an 
insight  into  the  City  Attorney’s  views  on  different  versions.”  (0pp.  at  32.) 
This  is  simply  unti'ue.  As  is  often  the  case  when  a policymaking  body 

' For  this  reason,  Grossman’s  fleeting  suggestion  in  a footnote  that 
the  Task  Force’s  “order”  is  entitled  to  deference  lacks  merit.  {See  0pp.  at 
18  n.2.)  Non-binding  advisory  opinions  are  not  entitled  to  deference.  {See 
Zapara  v.  County  of  Orange  (1994)  26  Cal.App.4th  464,  470  n.4.) 
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considers  legislation  or  regulations,  here  there  was  real  litigation  risk. 

After  all,  Grossman  previously  sued  the  Ethics  Commission  on  a public 
records  matter,  and  more  recently  had  submitted  several  memoranda  to  the 
Ethics  Commission  asserting  that  its  proposed  regulations  were  unlawful 
under  the  Sunshine  Ordinance.  (Supplemental  Request  for  Judicial  Notice 
[“Supp.  RJN”],  Exlis.  A-D.)^  Under  these  circumstances,  any  sensible 
lawyer  would  recognize  litigation  risk,  and  communicate  with  his  clients 
accordingly. 

ARGUMENT 

I.  THE  PETITION  IS  NOT  PROCEDURALLY  DEFECTIVE. 

Grossman  claims  this  petition  is  improper  because  the  Ethics 
Commission  did  not  meet  publicly  to  authorize  it.  (0pp.  at  13-15.)  But  the 
Ethics  Commission  is  not  required  to  approve  the  filing  of  an  appeal  or  writ 
petition  challenging  a Superior  Court  order,  especially  where  it  played  no 
role  in  responding  to  Grossman’s  public  records  request  in  the  first  place. 
Executive  Director  St.  Croix  (with  the  assistance  of  his  staff)  is  responsible 
for  the  Ethics  Commission’s  responses  to  public  records  requests.  For  this 
reason,  Grossman  directed  his  records  request  to  St.  Croix,  and  his 
subsequent  Task  Force  complaint  only  named  St.  Croix  as  a respondent. 
(Exh.  A at  19-20,  35-38.)  And  generally,  as  the  Executive  Director,  St. 
Croix  is  in  charge  of  the  adminish'ation  of  the  Ethics  Commission.  (See 
Request  for  Judicial  Notice  in  Support  of  Petition  [“RJN”],  Exh.  F at  2 
[Charter  § 15.101];  Supp.  RJN,  Exh.  E [S.F.  Admin.  Code  § 2A.30].)  Such 


^ Indeed,  Grossman  ghostwrote  a memoranda  that  the  Task  Force 
submitted  to  the  Ethics  Commission  under  its  name.  (Supp.  RJN  Exh.  D.) 
The  fact  that  the  Task  Force  is  allowing  private  citizens  to  ghostwrite 
memoranda  for  it  underscores  the  emptiness  of  Grossman’s  suggestion  that 
the  Task  Force  is  entitled  to  deference. 
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administrative  responsibility  includes  making  litigation  decisions  with  the 
City  Attorney  regarding  cases  involving  the  Ethics  Commission. 

In  support  of  his  argument,  Grossman  cites  the  Brown  Act  and  its 
definition  of  “action  taken.”  (See  0pp.  at  14.)  But  the  Brown  Act  sets 
forth  procedures  to  be  followed  if  a legislative  body  takes  action;  it  does  not 
interfere  with  decisions  about  whether  a legislative  body  must  take  action 
as  opposed  to  allowing  decisions  to  be  made  at  the  staff  level.  {See,  e.g.. 

Cal.  Gov.  Code  § 54952.2(b)(1)  [majority  of  commission  members  may  not 
meet  outside  of  public’s  view];  id.  § 54954.2(a)(1)  [commission  must  post 
meeting  agendas  at  least  72  hours  prior  to  meeting].)  In  other  words, 
nothing  in  the  Bro\vn  Act  (or  the  definition  of  “action”)  governs  the 
division  of  responsibilities  between  the  commissioners  themselves  and  the 
Executive  Director.  It  only  provides  that  when  the  commissioners 
collectively  take  action,  certain  procedures  must  be  followed.  The 
commissioners  were  not  required  to  take  collective  action  here,  so 
Grossman’s  procedural  argument  is  inapt. 

n.  TBDE  SUNSHINE  ORDINANCE  PROVISION  CONELICTS 

WITH  THE  CHARTER. 

A.  The  City  Does  Not  Argue  For  An  “Expansion”  Of  The 
Privilege. 

Grossman  seeks  to  create  tlie  impression  that  the  City  is  asking  the 
Court  to  undertake  an  “expansion”  of  the  privilege  doctrine.  {See  Opp.  at 
28.)  This  is  not  correct.  The  City  is  not  asking  the  Court  to  hold  that 
documents  not  otlierwise  considered  privileged  should  now  all  of  a sudden 
be  deemed  privileged.  These  are  documents  that  by  any  definition  fall 
within  the  state-law  definition  of  attorney-client  privilege  (and  for  some, 
also  the  attorney  work  product  protection).  Contrary  to  Grossman’s 
assertions,  privilege  presumptively  covers  “every  piece  of  attorney  advice,” 
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provided  to  a client.  {See  Cal.  Evid.  Code  § 952.)  It  is  Grossman  who  is 
attempting  to  create  the  impression  that  certain  documents  protected  by  the 
privilege  actually  are  not. 

In  comrection  with  this  effort,  Grossman  again  relies  heavily  on  the 
Brown  Act.  But  the  Brown  Act  is  about  public  meetings,  while  this  case  is 
about  docmnents.  {Compare  Cal.  Gov.  Code  §§  54950,  54953  [Brown  Act 
requires  open  meetings]  with  Cal.  Gov.  Code  §§  6252-53  [Public  Records 
Act  concerns  writings].)  hideed,  under  the  Brown  Act,  even  documents 
. circulated  in  conjunction  with  a public  meeting  remain  privileged  if  they 
reflect  attorney-client  communications.  {See  Roberts  v.  City  of  Palmdale 
(1993)  5 Cal.4tli  36d,?>1?>  [“Despite  the  broad  policy  of  the  act  to  ensure 
that  local  governing  bodies  deliberate  in  public,  the  [Brovra  Act]  itself 
incorporates  the  attorney-client  privilege  as  to  written  materials  distributed 
for  discussion  at  a public  meeting.”]  [citations  omitted];  Cal.  Gov.  Code 
§§  54956.9(f),  54957.5(a)  [incorporating  Public  Record  Act  exemptions].) 
The  City’s  decision  to  witUiold  the  requested  documents  is  consistent  with 
this  existing  understanding  of  the  privilege;  it  is  Grossman  who  seeks  to 
shrink  the  concept. 

Furthermore,  documents  of  this  land  are  subject  to  state-law 
confidentiality  protections  regardless  of  whether  the  communications  are 
made  by  a private  lawyer  or  a public  lawyer,  and  regardless  of  whether  the 
documents  implicate  litigation.  The  Roberts  decision  establishes  this 
unequivocally.  Grossman  argues  that  "'Roberts  is  distinguishable  because  it 
specifically  addressed  privilege  in  the  context  of  pending  litigation,  which 
has  no  application  here.”  (0pp.  at  30.)  But  this  characterization  of  Roberts 
is  outright  false.  In  reality,  ihQ  Roberts  court  rejected  Grossman’s  very 
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assertion,  making  clear  the  privilege  applies  regardless  of  whether  litigation 
is  involved: 

. . . appellant’s  argument  that  public  policy  is  best  served  by 
limitmg  the  attorney-client  privilege  to  situations  in  which 
there  is  litigation  pending  is  inconsistent  with  the  decision  of 
the  Legislatoe  in  enacting  the  Public  Records  Act  to  afford 
public  entities  the  attorney-client  privilege  as  to  writings  to 
the  extent  authorized  by  the  Evidence  Code. 

{Id.  at  380.)  In  short,  the  Brown  Act  does  not  limit  confidentiality  for 

written  communications  of  public  lawyers;  it  exists  in  concert  with  the 

Public  Records  Act  and  incorporates  the  same  confidentiality  protections 

for  writings  by  public  lawyers  as  exist  under  state  law  for  writings  by 

private  lawyers: 

The  balance  between  the  competing  interests  in  open 
government  and  effective  administration  of  justice  has  been 
struck  for  local  governing  bodies  in  the  Public  Records  Act 
and  the  Brown  Act. . . . although  the  Brown  Act  limits  the 
attorney-client  privilege  in  the  context  of  local  governing 
body  meetings,  it  does  not  purport  to  abrogate  me  privilege  as 
to  written  legal  advice  transmitted  from  counsel  to  members 
of  the  local  governing  body. 

(Mat  381.) 

Grossman  misrepresents  Stockton  Newspapers,  Inc.  v. 

Redevelopment  Agency  (1985)  171  Cal.App.3d  95  in  a similar  manner.  He 
cites  it  for  the  proposition  that  all  attorney-client  communications  regarding 
legislation  are  not  confidential.  {See  0pp.  at  22.)  But  again,  Stockton 
Newspapers  only  addressed  the  Brown  Act  and  oral  communications 
between  an  attorney  and  public  officials,  not  written  documents.  As 
discussed,  state- law  confidentiality  protections  apply  to  written  legal  advice 
m policy-making  and  other  non-litigation  contexts.^ 


^ Grossman  alludes  to  “academic  studies”  finding  that  government 
attorneys  can  ably  advise  their  clients  without  attorney-client  privilege. 

{See  0pp.  at  22  n.5.)  But  in  support,  he  merely  cites  a state  bar  association 
newsletter  that  claims  seven  states  have  eliminated  government  attorney- 
client  privilege  without  identifying  any  of  those  seven  states  or  providing 
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B.  The  Charter  Cannot  Be  “Harmonized”  With  The 
Sunshine  Ordinance  Provision. 

Grossman’s  primary  argument  appears  to  be  that  the  Court  should 
construe  the  “general”  language  of  the  Charter  narrowly  to  avoid  a conflict 
with  the  more  “specific”  Sunshine  Ordinance,  citing  People  v.  Kennedy 
(2001)  91  Cal.App.4th  288,  297.  {See  0pp.  at  19-20.)  But  m.  Kennedy,  the 
court  examined  two  provisions  of  equal  dignity  (that  is,  two  state  statutory 
provisions)  and  harmonized  them  to  avoid  a conflict,  as  courts  often  do. 

This  case,  in  contrast,  presents  the  question  of  whether  an  ordinance 
conflicts  with  a charter.  Thus,  far  more  applicable  are  cases  in  which  courts 
consider  whether  an  inferior  provision  conflicts  with  a superior  one. 

For  example,  Rivero  v.  Superior  Court  {1991)  54  Cal.App.4th  1048 
involved  a Sunshine  Ordinance  provision  that  required  disclosure  of  law 
enforcement  records  for  investigations  that  had  been  closed.  The  court 
examined  whether  this  provision  violated  state  law,  which  provided  that 
local  legislatures  may  not  “obstruct”  a district  attorney’s  investigatory  or 
prosecutorial  functions.  {Id.  at  1056-59  [citing  Cal.  Gov.  Code  § 25303].) 
The  court  did  not  inquire  whether  it  should  narrowly  construe  the  superior 
state  law  provision  to  avoid  a conflict.  Instead,  the  Rivero  court  held  that 
this  provision  of  the  Sunshine  Ordinance  (even  though  its  language  was 
specific  and  narrow)  conflicted  with  the  state  statute  (even  though  its 
language  was  general),  because  the  state  statute  necessarily  included 
protection  of  the  closed  files.  {Id.  at  1058-59.)  The  same  approach  is 
called  for  here.  The  Charter  necessarily  incorporates  state-law 


any  citations  to  state  laws,  (^e  Supp.  RJN,  Exh.  F.)  Regardless,  in 
California,  it  is  clear  that  the  attorney-client  privilege  and  attorney  work 
product  apply  equally  to  the  public  sector  and  the  private  sector.  {See,  e g 
Roberts,  5 Cal.4th  at  380-81;  70  Ops.  Cal.  Atty.  Gen.  28,  1987  WL  247230 
at  *8-9  (Jan.  30,  1987).) 
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confidentiality  protections  into  the  relationship  between  the  City  Attorney’s 
Office  and  its  clients.  The  Court  should  not  strain  to  interpret  the  Charter 
in  a manner  contrary  to  this  purpose  simply  to  salvage  an  inferior  provision 
that  would  otherwise  conflict.  This  is  especially  true  here,  where  courts 
should  adhere  to  “a  liberal  construction  in  favor  of  the  exercise  of  the 
privilege.”  {Benge  v.  Superior  Court  (1982)  131  Cal.App.3d  336,  344.) 

The  folly  of  Grossman’s  insistence  that  the  Court  should  construe 
the  Charter  narrowly  to  avoid  a conflict  with  a mere  ordinance  is 
undermined  by  any  number  of  real-life,  modern-day  examples.  The  Equal 
Protection  and  Due  Process  Clauses  of  the  U.S.  Constitution  merely  contain 
“general”  language,  but  surely  Grossman  would  not  argue  that  they  should 
be  construed  “narrowly”  to  avoid  conflict  with  the  more  “specific”  Defense 
of  Marriage  Act,  which  refused  federal  recognition  of  state-sanctioned 
marriages  by  same-sex  couples.  {See  United  States  v.  Windsor,  570  U.S. 

, 133  S.Ct.  2675  (Jun.  26,  2013).)  The  Fourth  Amendment  uses  only 

general  language,  protecting  against  unreasonable  searches  or  seizures,  but 
presumably  Grossman  would  not  argue  that  this  provision  must  be 
construed  “narrowly”  to  avoid  a conflict  with  a more  “specific”  federal 
statute  authorizing  the  National  Security  Agency  to  eavesdrop  on  American 
citizens  without  a warrant.  The  fact  that  the  Board  of  Supervisors’  power 
under  the  San  Francisco  Charter  to  dispose  of  land  for  “public  purposes”  is 
not  explicitly  set  forth  (but  only  included  as  part  of  its  general  residual 
powers)  does  not  mean  the  voters  by  mere  ordinance  may  enact  “specific” 
restrictions  regarding  the  sale  of  land  for  such  purposes.  {See  City  and 
County  of  San  Francisco  v.  Patterson  (1988)  292  Cal.App.3d  95,  103). 

The  point  is  that  these  more  specific  inferior  enactments  undermine  the 
fundamental  purposes  of  the  superior  general  provisions,  and  therefore  they 
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are  invalid  regardless  of  whether  the  general  provisions  could  be  construed, 
in  the  abstract,  as  not  speaking  to  the  question  at  hand. 

Grossman  also  cites  the  City  Attorney’s  Office’s  discussion  of  the 
Sunshine  Ordinance  provision  in  its  Good  Government  Guide,  as  if  to 
suggest  that  the  Office  has  somehow  conceded  its  consistency  with  the 
Charter.  (.See  0pp.  at  27.)  That  is  wrong.  The  Guide  merely  warns  clients 
of  the  existence  of  this  provision,  stating  that  certain  legal  advice  may  be 
subject  to  disclosure  because  of  it.  Any  good  lawyer  would  warn  his  clients 
of  this  possibility  given  the  presence  of  the  provision,  but  that  is  very 
different  from  conceding  that  the  provision  is  valid. 

Finally,  on  a related  note,  Grossman  persists  in  his  argument  that  the 
Charter’s  protections  can  be  abrogated  by  ordinance  because  state  law, 
namely  the  Public  Records  Act,  allows  local  governments  to  adopt  laws 
that  favor  disclosure  more  than  state  law.  (0pp.  at  34.)  This  makes  no 
sense.  To  be  sure,  the  Public  Records  Act  authorizes  broader  local 
disclosure  laws,  but  those  local  laws  must  nonetheless  be  enacted  lawfully. 
Nowhere  does  the  Public  Records  Act  seek  to  turn  black-letter  law  upside 
down  by  allowing  a local  ordinance  to  trump  a city  charter.  If  San 
Francisco  voters  wish  to  exercise  their  authority  under  the  Public  Records 
Act  to  provide  for  more  generous  disclosure  than  contemplated  by  state  law 

Grossman  further  cites  California  Constitution  article  1,  section 
3(b)(2)  as  supporting  his  position  that  the  Charter  cannot  be  interpreted  to 
incorporate  state-law  protections  of  attorney-client  privilege  and  attorney 
work  product.  (See  0pp.  at  15,  16,  20.)  Assuming  this  provision  even 
applied  to  local  measures,  nothing  in  the  provision,  or  any  case  law 
examining  its  language,  suggests  that  this  section  narrows  the  attorney- 
client  privilege  or  attorney  work  product  protection.  In  fact,  this 
constitutional  provision  made  no  change  to  pre-existing  law  regarding 
public  records.  (See  BRV,  Inc.  v.  Superior  Court  (2006)  143  Cal.App.4th 
742,  750.) 
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or  the  City’s  Charter,  they  certainly  may  do  so,  but  they  must  do  so  by 
amending  the  Charter. 

C.  The  Welfare  Rights  Decision  Compels  A Conclusion  That 
The  Charter  Protects  The  Privilege. 

In  its  opening  brief,  the  City  relied  heavily  on  the  California 
Supreme  Court’s  decision  in  Welfare  Rights  Org.  v.  Crisan  (1983)  33 
Cal.3d  766  for  the  proposition  that  the  privilege  is  necessarily  implied  in 
the  charter  provisions  establishing  the  City  Attorney’s  relationship  with  his 
cUents.  In  response,  Grossman  simply  sticks  his  head  in  the  sand,  making  a 
fleeting  reference  to  Welfare  Rights  on  page  29  of  his  brief.  But  Welfare 
Rights  demonstrates  with  clarity  why  the  City  Attorney’s  duties  set  forth  by 
Charter  section  6. 1 02  necessarily  include  the  privilege. 

In  Welfare  Rights,  the  Court  held  that  laypeople’s  communications 
with  their  welfare-applicant  clients  were  necessarily  intended  to  be 
privileged,  even  though  the  statute  authorizing  laypeople  to  represent 
applicants  did  not  expressly  mention  confidentiality  or  privilege.  Here,  the 
substantially  less  controversial  issue  is  whether  a charter  provision 
establishing  the  City  Attorney’s  relationship  with  his  clients  necessarily 
intended  to  incorporate  the  state-law  privilege  and  work  product  protections 
that  inhere  in  every  other  attorney-client  relationship  in  California.  To 
interpret  the  City  Attorney’s  duties  as  set  forth  by  the  Charter  as  not 
incorporating  the  privilege  would  require  the  Court  to  assume  that  the 
voters  “intended  that  the  only  sound  advice  the  [City  Attorney]  could  give 
was,  ‘Don’t  talk  to  me.’”  {Welfare  Rights  Org.,  33  Cal.3d  at  111  n.3.) 

Grossman  tries  to  brush  this  aside  by  asserting  that  in  Welfare  Rights 
“the  privilege  was  contextual  and  grounded  in  a specific  need.”  (0pp.  at 
29.)  It  is  not  entirely  clear  what  Grossman  means  by  this,  because  the 
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privilege  exists  regardless  of  context  and  does  not  turn  on  the  subject  matter 
of  the  advice.  (See  Gordon  v.  Superior  Court  (1997)  55  Cal.App.4th  1546, 
1557  [“the  privilege  is  absolute  and  disclosure  may  not  be  ordered,  without 
regard  to  relevance,  necessity  or  any  particular  circumstances  peculiar  to 
the  case”].)  To  the  extent  Grossman  suggests  that  only  some  types  of 
otherwise-privileged  communications  by  the  City  Attorney  should  be 
deemed  protected  by  the  Charter,  certainly  Welfare  Rights  provides  no 
support  for  that.  The  Court  did  not  hold  that  some  confidential 
communications  between  the  layperson  and  the  client  are  privileged.  It 
held  that  any  communications  that  fall  within  the  representation  are 
privileged,  pure  and  simple. 

Grossman’s  apparent  fallback  attempt  to  argue  that  the  Charter 
confers  confidentiality  on  only  some  types  of  communications  by  the  City 
Attorney  not  only  lacks  support  in  the  Charter  itself  or  in  Welfare  Rights',  it 
makes  no  common  sense.  Grossman  appears  to  propose  a distinction 
between  matters  that  could  involve  litigation  and  matters  of  mere 
policymaking,  ascribing  to  those  who  enacted  the  Charter  an  intent  to 
protect  the  privilege  for  the  former  but  not  the  latter.  (See  0pp.  at  32.)  But 
the  line  between  these  two  is  indistinct  to  say  the  least.  In  this  very  case, 
Grossman  - someone  who  has  relentlessly  criticized  and  previously  sued 
the  Ethics  Commission  - submitted  at  least  three  memoranda  to  the 
Commission  challenging  the  validity  of  its  proposed  regulations.  (Supp. 

RJN,  Exhs.  B-D.)  Indeed,  he  ghostwrote  one  of  these  memoranda  for  the 
Task  Force.  (/J.,  Exh.  D.)  The  memoranda  argued  that  the  proposed 
regulations  conflicted  with  the  Sunshine  Ordinance,  the  Charter,  and  state 
law.  (See  id.)  In  a context  like  this,  the  clients  have  every  reason  to  believe 
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that  their  communications  with  their  lawyers  could  be  used  against  them  in 
litigation. 

But  ultimately  Grossman’s  parsing  misses  the  point,  because  the 
attorney-client  privilege  “applies  not  only  to  communications  made  in 
anticipation  of  litigation,  but  also  to  legal  advice  when  no  litigation  is 
threatened.”  {Roberts,  5 CdXAihdiX  311)  Attorney  work  product  protection 
is  also  “not  limited  to  materials  prepared  in  anticipation  of  litigation.”^  (70 
Ops.  Cal.  Atty.  Gen.,  1987  WL  247230  at  *5.)  Therefore,  Grossman’s 
apparent  argument  that  the  Charter  could  be  interpreted  to  protect  litigation- 
related  communications  but  not  policy-related  communications  has  no  basis 
in  law,  in  addition  to  reflecting  an  ignorance  of  the  fact  that  governmental 
policymaking,  particularly  on  cutting-edge  issues,  often  results  in  litigation. 

In  sum.  Welfare  Rights  provides  no  basis  for  distinguishing  between 
different  types  of  attorney-client  communications  or  considering  their 
“context.”  Rather,  Welfare  Rights  compels  the  conclusion  that  the  Charter 
incorporates  state-law  confidentiality  protections,  rendering  the  contrary 
provision  of  the  Sunshine  Ordinance  invalid. 

D.  The  Charter’s  Explicit  Requirement  That  The  City 

Attorney  Comply  With  State  Law  Also  Establishes  The 
Confidentiality  Of  Attorney-Client  Communications. 

As  discussed  in  the  Opening  Brief,  the  Charter,  in  addition  to 
generally  establishing  the  relationship  between  the  City  Attorney’s  Office 
and  its  clients,  specifies  that  the  City  Attorney’s  conduct  is  governed  by 


^ Incidentally,  Grossman  misleadingly  states  that  attorney  work 
product  belongs  to  the  client,  not  to  the  attorney.  (See  0pp.  at  35  n.8 
[citmg  Kallen  v.  Delug  (1984)  157  Cal.App.3d  940].)  Kallen  addresses  an 
attorney’s  duty  to  return  client  files  at  the  end  of  an  engagement,  see  id.  at 
950,  not  the  “attorney  work  producf  ’ addressed  by  the  Code  of  Civil 
Procedure.  The  attorney  - not  the  client  - is  the  “exclusive  holder”  of  the 
attorney  work  product  protection.  {See,  e.g.,  Lasky,  Haas,  Cohler  & 

Munter  v.  Superior  Court  (1985)  172  Cal.App.3d  264,  279.) 
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state  law.  (See  RJN,  Exh.  B [Charter  § 6.100].)  This  protects  client 
confidentiality  as  well,  because  under  state  law,  the  State  Bar  Act  and  the 
Rules  of  Professional  Conduct  govern  the  attorney-client  relationship. 

In  response,  Grossman  argues  that  the  applicability  of  these  state 
laws  and  rules  do  not  matter,  because  they  “do  not  apply  to 
communications  that  were  not  confidential  in  the  first  place.”  (0pp.  at  25.) 

It  is  unclear  what  Grossman  means  by  this.  If  he  means  that  the 
communications  at  issue  in  this  case  are  not  the  kinds  of  communications 
normally  protected  by  state  law,  he  is  clearly  wrong,  as  discussed  in 
Subsection  A. 

Perhaps  Grossman  instead  means  to  argue  that  the  communications 
at  issue  here  were  “not  confidential  in  the  first  place”  because  of  the 
existence  of  the  Sunshine  provision.  But  that  obviously  begs  the  question 
presented  by  this  case,  because  the  voters  cannot  take  away  something  by 
ordinance  that  they  gave  in  the  Charter.  (See  Patterson,  202  Cal.App.3d  at 
1 03  [because  the  Charter  vested  all  residual  powers  in  the  Board  of 
Supervisors,  including  by  necessary  implication  the  power  to  sell  city  land 
for  a public  purpose,  the  voters  were  precluded  from  adopting  a mere 
ordinance  limiting  the  circumstances  in  which  city  land  could  be  sold].) 

For  the  same  reason,  Grossman’s  half-hearted  argument  that  the 

voters  “waived”  the  privilege  when  they  enacted  the  Sunshine  Ordinance 

provision  misses  the  mark.  The  City  agrees  with  Grossman  that  the 

Sunshine  Ordinance  is  best  understood  not  as  a “waiver”  but  as  an  attempt 

to  bar  assertion  of  the  privilege  m the  future  by  the  City  Attorney’s  clients. 

But  whether  the  Sunshine  provision  is  considered  a “waiver”  or  a “bar,”  the 

point  is  that  voters,  through  Charter  section  6. 1 00  as  well  as  the  other 

provisions  discussed  herein  and  in  the  opening  brief,  established  that  the 
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relationship  between  the  City  Attorney’s  Office  and  its  clients  is  protected 
by  state-law  privilege  and  work  product  doctrines.  If  the  voters  wish  to 
change  or  “waive”  that,  they  must  do  so  by  amending  the  Charter. 

CONCLUSION 

The  Court  should  grant  the  petition  for  writ  of  mandate. 


Dated;  January  14,  2014 


DENNIS  J.  HERRERA 
City  Attorney 
THERESE  M.  STEWART 
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I.  INTRODUCTION 


Pursuant  to  the  Court’s  Order  to  Show  Cause  dated  January  23, 
2014,  Real  Party  in  Interest  Allen  Grossman  (“Grossman”)  respectfully 
submits  this  brief  in  response  to  the  petition  by  San  Francisco  Ethics 
Commission  (the  “Ethics  Commission”)  and  its  Executive  Director,  John 
St.  Croix  (“St.  Croix,”  collectively  with  the  Ethics  Commission, 
‘Tetitioners”).* 

The  dispute  here  arises  out  of  a proper  public  records  request  by 
Grossman  to  St.  Croix,  as  custodian  of  public  records  for  the  Ethics 
Commission,  pursuant  to  the  California  Public  Records  Act  (Government 
Code  sections  6250  etseq.,  hereinafter,  the  “CPRA”)  and  the  San  Francisco 
Sunshine  Ordinance  (San  Francisco  Adniinistrative  Code  sections  67.1  et 
seq.,  hereinafter,  the  “Sunshine  Ordinance”).  The  requested  records  relate 
to  the  Ethics  Commission’s  drafting  of  proposed  regulations  governing  the 
handling  of  Sunshine  Ordinance  Task  Force  referrals  and  direct  complaints 
filed  with  the  Ethics  Commission  under  the  Sunshine  Ordinance. 

The  CPRA  permits  a locality  to  “adopt  requirements  for  itself  that 
allow  for  faster,  more  efficient,  or  greater  access  to  records  than  prescribed 
by  the  minimum  standards  set  out  in  [the  CPRA.]”  (Gov.  Code,  § 6253, 

^ For  the  convenience  of  the  Court,  this  brief  incorporates  background 
and  argument  from  Grossman’s  previously  filed  opposition,  which  this 
brief  is  intended  to  supersede. 
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subd.  (e).)  The  Sunshine  Ordinance,  adopted  by  an  overwhelming  majority 
of  San  Francisco  voters  in  1999,  does  exactly  that,  by  providing  greater 
access  to  San  Francisco’s  public  records  and  meetings.  Of  pertinence  here, 
the  Sunshine  Ordinance  provides  that  “[njotwithstanding  a department’s 
legal  discretion  to  withhold  certain  information  under  the  California  Public 
Records  Act,”  upon  request  a San  Francisco  agency  must  produce  “[ajdvice 
on  compliance  with,  analysis  of,  an  opinion  concerning  liability  under,  or 
any  communication  otherwise  concerning  the  California  Public  Records 
Act . . . any  San  Francisco  governmental  ethics  code,  or  this  Ordinance  \i.e., 
the  Sunshine  Ordinance].”  (San  Francisco  Admin.  Code,  § 67.24,  subd. 
(b)(1).)  (See  Request  for  Judicial  Notice  in  Support  of  Supplemental 
Opposition  to  Petition  for  Peremptory  Writ  of  Mandate  (“Supp.  RJN”),  Ex. 

1 .)  It  is  undisputed  that  the  records  requested  by  Grossman  fall  within  the 
scope  of  section  67.24(b)(l)(iii). 

In  violation  of  those  provisions.  Petitioners  refused  to  produce  all  of 
die  requested  documents.  In  particular,  they  refused  to  produce  responsive 
communications  with  the  San  Francisco  City  Attorney’s  Office,  citing  the 
CPRA’s  provision  exempting  attorney-client  privilege  and  attorney  work 
product  from  the  provisions  of  that  statute.  They  were  not  entitled  to 
withhold  on  those  bases.  The  Sunshine  Act  is  absolutely  clear:  a San 
Francisco  agency  must  produce  records  falling  within  the  categories 
specified  in  section  67.24(b)(1)  even  i/the  agency  otherwise  would  have 
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“legal  discretion”  to  withhold  them.  Thus,  even  if  a city  agency  might 
otherwise  have  the  right  to  withhold  attorney-client  communications  or 
attorney  work  product,  the  Sunshine  Ordinance  prohibits  non-disclosure  on 
those  bases  when  the  records  sought  are  advice  concerning  the  Ethics  Code 
or  the  Sunshine  Ordinance  itself. 

Petitioners  do  not  dispute  that  on  its  face,  section  67.24(b)(l)(iii) 
compels  the  production  of  the  public  records  in  dispute.  Instead — ^though 
they  are  a city  agency  and  official — ^they  challenge  the  validity  of  section 
67.24(b)(l)(iii).  They  contend  that  because  the  Charter  of  San  Francisco 
City  and  County  (“City  Charter”)  appoints  the  City  Attorney  as  counsel  for 
San  Francisco  agencies  and  officials,  any  municipal  law  limiting  the 
confidentiality  of  otherwise-privileged  communications  between  the  City 
Attorney  and  city  agencies  and  officials  is  necessarily  invalid.  The  City 
Charter  says  nothing  of  the  sort,  and  is  completely  silent  as  to  the  attorney- 
client  privilege.  It  certainly  places  no  limitations  on  the  city  voters’  power 
to  broaden  public  access  to  public  records,  a power  expressly  vested  in 
municipalities  by  the  CPRA. 

Petitioners’  position  rests  on  the  erroneous  notion  that  the  City 
Charter’s  appointment  of  the  City  Attorney,  and  its  mandate  that  the  City 
Attorney  carry  out  his  or  her  duties  in  conformance  with  the  professional 
obligations  applicable  to  all  California  attorneys,  are  fundamentally 
irreconcilable  with  the  Sunshine  Ordinance’s  requirement  that  advice  on 
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certain  narrowly  defined  topics  remain  publicly  accessible.  That  novel 
invalidation  theory  fails  both  legally  and  as  a matter  of  basic  logic.  Not  all 
communications  between  an  attorney  and  his  or  her  client  are  confidential; 
those  that  were  never  confidential  in  the  first  place  are  not  protected  by 
privilege.  An  attorney  may  have  an  obligation  to  protect  confidential 
communications  with  a client,  but  that  does  not  transmute  non-confidential 
communications  into  privileged  ones.  Government  attorneys  in  this  state 
are  regularly  called  on  to  provide  advice  to  their  clients  in  public;  doing  so 
does  not  violate  those  attorneys’  duty  of  confidentiality.  Petitioners’ 
foundational  premise  that  the  City  Attorney  cannot  fulfill  his  duties  while 
conforming  with  section  67.24(b)(l)(iii)  is  simply  wrong. 

Especially  in  light  of  California’s  constitutional  mandate  (itself 
established  by  the  state’s  voters  by  Proposition  59)  that  laws  be  construed 
in  favor  of  the  public’s  right  of  access,  the  Court  should  not  take  the 
extreme  step  of  invahdathig  this  important  provision  of  the  Sunshine 
Ordinance.  Grossman  respectfully  requests  that  this  Petition  be  denied  and 
that  Petitioners  be  compelled  to  make  the  requested  public  records 
immediately  available. 

n.  FACTUAL  BACKGROUND 
A.  The  Parties 

Grossman  is  a longtime  San  Francisco  resident  and  an  advocate  for 
open  government.  For  many  years,  he  has  worked  with  other  open 
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government  advocates  to  push  for  full  implementation  of  the  Sunshine 
Ordinance  and  greater  access  to  public  records  in  San  Francisco.  The 
Ethics  Commission  is  organized  under  Article  XV  of  the  City  Charter  and 
is  a local  agency  within  the  meaning  of  Government  Code  section  6252(b) 
of  the  CPRA.  The  Ethics  Commission  consists  of  five  members,  who 
appoint  an  Executive  Director,  who  serves  as  the  Commission’s  chief 
executive.  (City  Charter,  §§  15.100,  15.101.)  (See  Supp.  RJN,  Ex.  2.) 
Petitioner  John  St.  Croix  (“St.  Croix”)  is,  and  at  all  relevant  times  has 
been,  the  Ethics  Commission’s  Executive  Director. 

B.  The  Sunshine  Ordinance  and  Ethics  Commission 
Regulations 

Pursuant  to  CPRA  Government  Code  section  6253(e),  the  voters  of 
San  Francisco  initiated  and  adopted  the  Sunshine  Ordinance  in  November 
1999;  it  took  effect  in  January  2000.  Among  other  things,  the  Sunshine 
Ordmance  enhances  San  Franciscans’  rights  of  access  to  public  records 
and  public  meetings.  It  also  established  the  Sunshine  Ordinance  Task 
Force  to  implement  and  carry  out  certain  aspects  of  the  law  and  the  CPRA. 

In  addition  to  its  substantive  provisions,  the  Sunshine  Ordmance 
sets  out  the  process  for  enforcement  of  that  law  within  San  Francisco 
government.  The  Ethics  Commission  plays  a critical  role  in  that 
enforcement  regime.  For  example,  the  Sunshine  Ordinance  specifically 
authorizes  persons  to  enforce  that  law  by  instituting  proceedings  “before 
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the  Ethics  Commission  if  enforcement  action  is  not  taken  by  a city  or  state 
official  40  days  after  a complaint  is  filed.”  (San  Francisco  Admin.  Code,  § 
67.35,  subd.  (d))  (See  Supp.  RJN,  Ex.  1.)  It  also  instructs  that 
“[cjomplaints  involving  allegations  of  willful  violations  of  this  ordinance, 
the  Brown  Act  or  the  Public  Records  Act  by  elected  officials  or 
department  heads  of  the  City  and  County  of  San  Francisco  shall  be 
handled  by  the  Ethics  Commission.”  {Id.  at  § 67.34.) 

Further,  because  the  Sunshine  Ordinance  Task  Force  has  no 
independent  enforcement  power,  the  Sunshine  Ordinance  provides  that  the 
Sunshine  Ordinance  Task  Force  “shall  make  referrals  to  a municipal  office 
with  enforcement  power  under  this  ordinance  ...  whenever  it  concludes 
that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts.” 
(San  Francisco  Admin.  Code,  § 67.30,  subd.  (c).)  (See  Supp.  RJN,  Ex.  1.) 
The  Ethics  Commission  is  the  only  such  office,  and  is  specifically  given 
the  power  to  enforce  willful  violations  of  the  Sunshine  Ordinance.  {Id.  § 
67.35,  subd.  (d).)  (See  Id.)  In  addition,  the  1996  voter-adopted  City 
Charter  authorizes  the  Ethics  Commission  to  adopt  “rules  and  regulations 
relating  to  carrying  out  the  purposes  and  provisions  of  ordinances 
regarding  open  meetings  and  public  records.”  (City  Charter,  § 15.102.) 

(See  Supp.  RJN,  Ex.  2.) 

Despite  that  important  voter-mandated  role,  the  Ethics  Commission 
has  failed  to  enforce  the  Sunshine  Ordinance.  Since  2004,  when  the 
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Sunshine  Ordinance  Task  Force  first  referred  a failure  by  a City 
respondent  to  comply  with  its  order  to  disclose  public  records,  it  has 
referred  almost  40  such  cases  to  the  Ethics  Commission  for  enforcement. 
In  each  instance,  the  Ethics  Commission  declined  to  enforce  the  Order  and 
dismissed  the  case.  Grossman  and  other  Sunshine  Ordinance  advocates 
have  long  criticized  that  lack  of  action  by  the  Ethics  Commission,  as  has  a 
San  Francisco  civil  grand  jury  in  its  2010-2011  report,  “San  Francisco’s 
Ethics  Commission;  The  Sleeping  Watch  Dog.”^ 

A major  point  of  contention  was  the  Ethics  Commission’s  reliance 
on  inapposite  regulations  in  its  investigation  and  enforcement  of  Sunshine 
Ordinance  referrals.  From  2000,  when  the  Sunshine  Ordinance  became 
effective,  until  January  2013,  the  Ethics  Commission  had  not  adopted  any 
specific  regulations  setting  out  the  procedures  for  enforcement  of  Sunshine 
Ordinance  violations.  Instead,  the  Ethics  Commission  took  the  position 
that  previously  adopted  regulations  (“Ethics  Commission  Regulations  for 
Investigations  and  Enforcement  Proceedings”)  governing  other  types  of 
investigations  should  also  be  applied  to  Sunshine  Ordinance  referrals. 
Those  regulations,  however,  were  adopted  under  a City  Charter  provision 
for  Ethics  Commission  investigations  and  enforcements  “relating  to 
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campaign  finance,  lobbying,  conflicts  of  interest  and  governmental  ethics.” 
(City  Charter,  § 15.102;  Appendix  C,  § C3.699-13.)  (See  Supp.  RJN, 

Ex.2.)  Grossman  and  others  argued  to  the  Ethics  Commission  that  those 
regulations  did  not  govern  its  Sunshine  Ordinance  enforcement  actions, 
and  that  the  Ethics  Commission  needed  new  separate  regulations  tailored 
to  the  investigation  and  enforcement  of  Sunshine  Ordinance  actions. 

In  2009,  the  Ethics  Commission  recognized  the  need  for  Sunshine 
Ordinance-specific  regulations,  and  its  staff  began  the  process  of  drafting 
separate  regulations  governing  (a)  the  enforcement  of  Sunshine  Ordinance 
Task  Force  referrals  of  its  Orders  and  (b)  complaints  filed  directly  with  the 
Ethics  Commission  regarding  willful  violations  of  the  Sunshine 
Ordinance.  The  development  of  those  regulations  extended  over  three 
years  and,  in  the  end,  new  regulations  were  not  put  in  place  until  January 
2013.  The  first  drafts  of  the  new  regulations  proposed  by  the  Ethics 
Commission’s  staff  merely  would  have  modified  the  existing  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings 
to  accommodate  Sunshine  Ordinance  matters.  Later,  when  it  became 
evident  that  modification  would  not  be  workable,  the  Ethics  Commission 
took  a different  approach  and  its  staff  began  drafting  stand-alone 
regulations,  which,  in  their  final  form,  were  called  “Ethics  Commission 
Regulations  for  Violations  of  the  Sunshine  Ordinance.” 

For  most  of  that  long  process,  the  Ethics  Commission  staff  shared 
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drafts  of  the  new  regulations  with  the  Sunshine  Ordinance  Task  Force, 
which  provided  comments  and  suggestions  prior  to  or  in  connection  with 
consideration  of  the  draft  by  the  Ethics  Commission  itself.  There  were 
also  three  joint  meetings  between  the  Ethics  Commission  and  members  of 
the  Sunshine  Ordinance  Task  Force  Committee  with  responsibility  for 
reviewing  the  proposed  regulations.  That  collaboration  provided  the 
Ethics  Commission  access  to  the  expertise  of  the  Sunshine  Ordinance  Task 
Force,  and  allowed  the  Sunshine  Ordinance  Task  Force  input  into  the 
implementation  of  the  Ethics  Commission’s  important  role  in  enforcement 
of  its  referrals. 

In  late  2012,  for  unknown  reasons,  that  changed.  On  September  14, 
2012,  without  prior  notice  to  the  Sunshine  Ordinance  Task  Force  or  its 
members,  the  Ethics  Commission  published  notice  that  its  staff  had 
submitted  another  revised  draft  of  the  proposed  regulations  for 
consideration  at  the  Ethics  Commission’s  September  24, 2012  meeting. 

The  lack  of  prior  notice  deprived  the  Sunshine  Ordinance  Task  Force  of 
the  opportunity  to  provide  input  to  the  Ethics  Commission  or  its  staff. 
Moreover,  because  the  Sunshine  Ordinance  Task  Force  did  not  have  a 
scheduled  meeting  before  the  Ethics  Commission  was  set  to  consider  the 
proposed  regulations,  it  was  prevented  from  taking  official  action  to 
review  or  comment  on  them. 

Grossman  and  other  advocates  appeared  at  the  Ethics  Commission’s 
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September  24,  2012  meeting  and  objected  to  the  Sunshine  Ordinance  Task 

Force’s  exclusion  from  the  process,  without  avail. 

C.  Grossman’s  Record  Request 

In  an  effort  to  seek  further  information  about  the  Ethics 

Commission’s  proposed  draft  for  its  September  2012  meeting  and  its 

failure  to  provide  that  draft  to  the  Sunshine  Ordinance  Task  Force  for 

review,  on  October  3, 2012,  Grossman  submitted  to  St.  Croix,  in  his 

capacity  as  Executive  Director  of  the  Ethics  Commission,  a public  records 

request  pursuant  to  the  CPRA  and  Sunshine  Ordinance  seeking  copies  of 

certain  public  records  relating  to  the  Ethics  Commission’s  draft 

regulations.  Specifically,  Grossman  requested: 

[CJopies  of  any  and  all  public  records  ...  in  the 
custody  or  control  of,  maintained  by  or  available  to 
you,  the  Ethics  Commission  (Commission),  any  staff 
member  or  any  Commissioner  in  connection  with  or 
with  reference  to: 

(1)  All  prior  drafts  and  final  versions  of  (a)  the 
September  14,  2012  draft  of  the  Ethics  Commission’s 
regulations  governing  the  handling  of  complaints 
related  to  alleged  violations  of  the  Sunshine  Ordinance 
and  referrals  from  the  Sunshine  Ordinance  Task  Force 
(“Draft  Amendments”)  and  (b)  the  September  14,  2012 
staff  report  (“Staff  Report”)  referred  to  in  the 
[September  14,  2012]  Commission  Notice  [and] 

(2)  the  preparation,  review,  revision  and  distribution  of 
all  prior  drafts  and  final  versions  of  the  Draft 
Regulations  and  Staff  Report .... 

(Exhibits  in  Support  of  Petition  for  Writ  of  Mandate  and  for  Prohibition 
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(“Petition  Exhibits”),  p.  19.) 

On  October  12,  2012,  the  Ethics  Commission  responded  to 
Grossman’s  request  and  produced  123  electronic  files,  six  of  which  were 
partially  redacted.  However,  it  informed  Grossman  that  additional  records 
were  being  withheld: 

We  are  withholding  other  documents  in  their  entirety, 
pursuant  to  California  Government  Code  section 
6254(k);  California  Evidence  Code  sections  952,  954; 
and  California  Code  of  Civil  Procedure  section 
2018.030. 

(Petition  Exhibits,  pp.  22-23.)  The  withheld  pubHc  records  were  not 
identified  in  any  way,  including  by  category,  and  the  response  included  no 
information  about  the  number  of  records  withheld.  The  statutory  sections 
cited  in  the  Ethics  Commission’s  letter  define  the  attorney-client  privilege 
(Evid.  Code,  §§  952,  954),  and  the  attorney  work  product  protection  (Code 
Civ.  Proc.,  § 2018.030).  The  CPRA  provision  cited.  Government  Code 
section  6254(k),  is  not  a privilege  or  exemption  in  itself  but  incorporates 
into  the  CPRA  exceptions  privileges,  such  as  the  above  two,  set  out 
elsewhere  in  state  or  federal  law. 

On  October  21,  2012,  Grossman  responded  by  letter  challenging  the 
Ethics  Commission’s  blanket  assertion  of  privilege  in  support  of  its  refusal 
to  produce  the  withheld  records.  (Petition  Exhibits,  pp.  25-28.)  Having 
received  no  response,  he  sent  a follow-up  email  on  November  1,  2012 
requesting  attention  to  his  previous  inquiry.  {Id.,  p.  30.)  On  November  2, 


11 


2012,  St.  Croix  answered  Grossman’s  email,  stating  that  all  responsive 
documents  had  been  produced:  “You  have  already  received  all  documents 
responsive  to  your  request.”  {Id.,  p.  32.) 

D.  Grossman’s  Complaint  and  the  Sunshine  Ordinance 
Task  Force  Order 

Faced  with  St.  Croix’s  refusal  to  produce  the  requested  public 
records,  or  to  provide  the  required  written  justification  for  his  assertion  of 
privilege,  Grossman  filed  a complaint  against  St.  Croix  with  the  Sunshine 
Ordmance  Task  Force  on  November  19,  2012.  (Petition  Exhibits,  pp.  34- 
48.) 

St.  Croix  responded  to  the  Complaint  by  letter  dated  December  6, 
2012.  (Petition  Exhibits,  pp.  50-53.)  In  that  response,  St.  Croix  again 
claimed  the  attorney-client  privilege  and  attorney  work  product 
exemptions,  and  asserted  that  his  bare  citation  to  the  code  sections  setting 
out  those  privileges  was  sufficient  to  satisfy  compliance  with  the  Sunshine 
Ordinance’s  requirements  for  a written  justification  for  any  withholding. 
The  Sunshine  Ordmance  Task  Force  conducted  a hearing  on  the  complaint 
at  its  June  5,  2013  public  meeting,  at  which  both  Grossman  and  St.  Croix 
appeared,  spoke,  and  responded  to  questions  from  Task  Force  members. 

St.  Croix  testified  that  he  did  not  know  the  number  of  records  withheld, 
that  he  did  not  personally  review  them,  and  that  he  could  not  testify 
regarding  which  of  those  claimed  exemptions  would  apply  to  any  or  which 
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withheld  record. 


In  a written  Order  of  Determination  dated  June  24,  2013,  the 
Sunshine  Ordinance  Task  Force  held  that  St.  Croix  violated  Sections  67.21 
(b)  and  67.24(b)(1)  of  the  Sunshine  Ordinance  by  improperly  withholding 
records  subject  to  disclosure,  and  ordered  him  to  produce  them  to 
Grossman.  (Petition  Exhibits,  pp.  55-56.)  St.  Croix  did  not  comply  with 
that  order.  {Id.,  p.  9,  line  20.) 

On  November  21,  2013,  the  Sunshine  Ordinance  Task  Force 
referred  Mr.  St.  Croix’s  non-compliance  with  its  June  24,  2013  Order  to 
the  Ethics  Commission.  To  date,  the  Ethics  Commission  has  not  acted  on 
it.  (See  Supp.  RJN,  Ex.  3 [Agendas  and  minutes  from  Ethics  Commission 
meetings  from  June  24,  2013  through  present].) 

During  the  pendency  of  this  dispute,  at  its  November  2012  meeting, 
the  Ethics  Commission  adopted  the  Ethics  Commission  Regulations  for 
Violations  of  the  Sunshine  Ordinance.  The  regulations  took  effect  January 
25,  2013. 

E.  The  Superior  Court’s  Order 

On  September  18,  2013,  Grossman  filed  a verified  petition  for  a writ 
of  mandate  (“Petition”)  in  the  Superior  Court  below  seeking  an  order 
compelling  Petitioners  to  produce  the  public  records  he  had  requested 
nearly  a year  earher.  (Petition  Exhibits,  p.  1.)  Petitioners  filed  a written 
opposition,  in  which  they  admitted  that  four  documents  were  improperly 
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withheld.  {Id.,  p.  104, 1 6.)  Petitioners’  opposition  also  specified,  for  the 
first  time,  that  24  documents  had  been  withheld  on  the  basis  of  attorney- 
client  privilege  and  the  attorney  work  product  doctrine,  consisting  of  15 
requests  from  the  Ethics  Commission’s  staff  to  the  City  Attorney’s  Office 
for  legal  advice  concerning  the  proposed  regulations,  and  nine  documents 
allegedly  including  legal  advice  from  the  City  Attorney’s  Office  in 
response.  (7r/.,p.  104 1 7.) 

The  matter  came  before  the  Superior  Court  for  hearing  on  October 
25,  2013.  On  October  29, 2013,  the  court  issued  the  order  requested  by 
Grossman,  requiring  Petitioners  to  produce  the  requested  documents. 
(Petition  Exhibits,  pp.  204-206.)  Petitioners  did  not  produce  the  records. 
On  November  22,  2013,  the  City  filed  this  Petition  for  Peremptory  Writ  of 
Mandate  and/or  Prohibition  under  California  Government  Code  section 
6259(c),  along  with  a Motion  to  Stay  under  Cahfomia  Government  Code 
section  6259(c). 
m.  ARGUMENT 

A.  California  Law  Provides  For  Broad  Public  Access 
TO  Government  Records 

The  California  Constitution  enshrines  a broad  right  of  public  access 
to  government  records: 

The  people  have  the  right  of  access  to  information 
concerning  the  conduct  of  the  people’s  business,  and, 
therefore,  the  meetings  of  public  bodies  and  the 
writings  of  public  officials  and  agencies  shall  be  open 
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to  public  scrutiny. 

(Cal.  Const.,  art.  I,  § 3.)  In  the  CPRA,  the  Legislature  called  public  access 

to  government  records  a “fundamental  and  necessary  righf 

In  enacting  this  chapter,  the  Legislature,  mindful  of  the 
right  of  individuals  to  privacy,  finds  and  declares  that 
access  to  information  concerning  the  conduct  of  the 
people’s  business  is  a fundamental  and  necessary  right 
of  every  person  in  this  state. 

(Gov.  Code,  § 6250.)  Therefore,  the  CPRA  provides  that  “every  person  has 
a right  to  inspect  any  public  record.”  (Gov.  Code,  § 6253.) 

“Public  records”  are  broadly  defined  to  include  “any  writing 
containing  information  relating  to  the  conduct  of  the  public's  business 
prepared,  owned,  used,  or  retained  by  any  state  or  local  agency  regardless 
of  physical  form  or  characteristics.”  (Gov.  Code,  § 6252,  subd.  (d).) 

Section  6253(b)  of  the  CPRA  requires  disclosure  of  non-exempt  public 
records  upon  request: 

Except  with  respect  to  public  records  exempt  from 
disclosure  by  express  provisions  of  law,  each  state  or 
local  agency,  upon  a request  for  a copy  of  records  that 
reasonably  describes  an  identifiable  record  or  records, 
shall  make  the  records  promptly  available  to  any 
person  upon  payment  of  fees  covering  direct  costs  of 
duplication,  or  a statutory  fee  if  applicable.  Upon 
request,  an  exact  copy  shall  be  provided  unless 
impracticable  to  do  so. 

(Gov.  Code,  § 6253(b).) 
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B.  As  Authorized  by  the  CPRA,  the  Voters  of  San 
Francisco  Elected  to  Broaden  Access  to  Public 
Records 

Though  the  CPRA  provides  for  certain  exemptions  to  disclosure,  the 

California  Constitution  mandates  that  any  such  limitation  be  construed 

narrowly,  in  favor  of  public  access: 

A statute,  court  rule,  or  other  authority,  including  those 
in  effect  on  the  effective  date  of  this  subdivision,  shall 
be  broadly  construed  if  it  furthers  the  people’s  right  of 
access,  and  narrowly  construed  if  it  limits  the  right  of 
access.  A statute,  court  rule,  or  other  authority 
adopted  after  the  effective  date  of  this  subdivision  that 
limits  the  right  of  access  shall  be  adopted  with  findings 
demonstrating  the  interest  protected  by  the  limitation 
and  the  need  for  protecting  that  interest. 

(Cal.  Const.,  art.  I,  § 3,  subd.  (b)(2);  see  also  Sander  v.  State  Bar  of 

California  (2013)  58  Cal.4th  300,  312-13  [reaffkniing  mandate  that 

exemptions  to  public  disclosure  be  construed  narrowly].)  Courts  have 

called  those  narrow  statutory  exceptions  to  that  complete  right  of  access 

“islands  of  privacy  upon  the  broad  seas  of  enforced  disclosure.”  {Black 

Panther  Party  v.  Kehoe  (1974)  42  Cal.App.3d  645,  653  [1 17  Cal.Rptr. 

106].) 


Binding  on  municipalities  and  local  agencies,  the  CPRA’s  right  of 
access  operates  as  a floor,  not  a ceiling — ^the  law  expressly  authorizes  any 
local  government  to  “adopt  requirements  for  itself  that  allow  for  faster, 
more  efficient,  or  greater  access  to  records  than  prescribed  by  the  minimum 
standards  set  out  in  [the  CPRA.]”  (Gov.  Code,  § 6253,  subd.  (e).)  The 
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provision  at  issue  here.  Sunshine  Ordinance  section  67.24(b)(l)(iii),  is  one 
that  provides  “greater  access.”  As  expressly  authorized  by  the  CPRA,  the 
San  Francisco  voters  opted  to  shrink  one  of  the  islands  of  privacy  by 
precluding  San  Francisco  agencies  from  invoking  certain  statutory 
exceptions  for  public  records  falling  within  certain  narrowly  defined 
subject  areas,  namely,  the  laws  governing  ethics  and  public  access. 

Through  the  Sunshine  Ordinance,  the  voters  of  San  Francisco  provided 
“enhanced  rights  of  public  access  to  information  and  records”  with  respect 
to  “[ajdvice  on  compliance  with,  analysis  of,  an  opinion  concemmg 
liability  under,  or  any  communication  otherwise  concerning  the  California 
Public  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act,  any 
San  Francisco  governmental  ethics  code,  or  [the  Sunshine]  Ordinance.” 
(San  Francisco  Admin.  Code,  § 67.24,  subd.  (b)(l)(iii))  (See  Supp.  RJN, 
Ex.  1.)’ 


The  Sunshine  Ordinance  also  empowers  the  Sunshine  Ordinance 
Task  Force  to  deterniine  when  there  has  been  a violation  of  the  Ordinance, 
and  to  issue  orders  requiring  compliance.  (San  Francisco  Admin.  Code,  § 
67.21,  subd.  (e).)  (See  Supp.  RJN,  Ex.  2.)  Pursuant  to  that  authority  as  a 
quasi-judicial  body,  the  Sunshine  Ordinance  Task  Force  June  24,  2013 
Order  of  Determination  finding  a violation  of  Sunshine  Ordinance  sections 
67.21(b)  and  67.24(b)(1),  and  ordering  St.  Croix  to  produce  the  requested 
records  should  be  given  deference.  To  do  otherwise  would  undermine  the 
complaint,  hearing  and  referral  process  of  the  Sunshine  Ordinance,  which 
was  intended  to  give  requesting  parties  an  efficient  process  for  resolution  of 
public  records  complaints.  Deference  is  particularly  warranted  here,  where 
Petitioners  did  not  raise  the  defenses  on  which  they  now  rely  until  after 
Grossman  filed  a mandamus  action  in  the  Superior  Court.  Toleration  of 
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C.  There  Is  No  Conflict  Between  the  City  Charter 

AND  the  SUNSBDOVE  ORDINANCE 
Petitioners  concede  that  the  records  requested  by  Grossman  fall 
within  the  scope  of  Sunshine  Ordinance  section  67.24(b)(l)(iii).  They 
argue,  however,  that  the  provision  is  invalid  because  it  conflicts  with  the 
City  Charter  sections  6.100  and  6.102.  (Petition  at  p.  28.)  There  is  no 
conflict. 

City  Charter  section  6.100  merely  designates  the  City  Attorney  as 
counsel  and  provides  that  he  or  she  will  have  “such  additional  powers  and 
duties  prescribed  by  state  laws  for  their  respective  office.”  (See  Supp.  RJN, 
Ex.  2.)  Section  6.102  sets  out  certain  duties  for  the  City  Attorney, 
including  “provid[ing]  advice  or  written  opinion  to  any  officer,  department 
head  or  board,  commission  or  other  unit  of  government  of  the  City  and 
County.”  (See  Supp.  RJN,  Ex.  2.)  Section  67.24(b)(l)(iii)  requires  that 
certain  categories  of  public  records — ^those  relating  to  public  records  laws 


such  sandbagging  would  encourage  dragged-out  litigation  and  further 
encumber  the  judicial  system.  Petitioners  call  the  Task  Force  merely 
“advisory,”  but  the  Sunshine  Ordinance  clearly  empowers  the  Task  Force 
to  “order”  production  of  public  records,  providing  that  enforcement  of  the 
order  must  be  undertaken  by  the  district  attorney  or  an  agency  with 
independent  enforcement  power.  (San  Francisco  Admin.  Code,  § 67.21, 
subd.  (e).)  (See  Supp.  RJN,  Ex.  1.)  The  section  cited  by  Petitioners 
describes  the  Task  Force’s  separate  responsibility  for  providing  advice  to 
city  agencies  on  Sunshine  Ordinance  Matters.  (San  Francisco  Admin.  Code 
§ 67.30,  subd.  (c).)  (See  Supp.  RJN,  Ex.  1.) 
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themselves — ^be  publicly  accessible.  (See  Supp.  RJN,  Ex.  1.)  The  two  laws 
can  be  read  in  perfect  harmony.  The  City  Attorney  may  cany  out  his  or  her 
duties,  but  when  communicating  or  providing  advice  about  public  records 
laws,  must  do  so  in  a manner  that  is  publicly  accessible  manner. 

The  City  Charter  is  silent  with  respect  to  the  confidentiality  of 
communications  with  the  City  Attorney,  and  nowhere  mentions  the 
attorney-client  privilege.  None  of  its  provisions  mandate  that 
communications  with  the  City  Attorney  take  place  within  the  boundaries  of 
privilege.  Petitioners  would  have  the  Court  read  into  that  silence  a blanket 
requirement  that  all  such  communications  are  confidential,  and  in  doing  so 
create  a conflict  with  the  express  provisions  of  the  Sunshine  Ordinance, 
which  was  adopted  by  the  same  electorate  a few  years  later."*^  The  Court 
should  not  strain  to  find  a conflict  where  none  exists;  to  the  contrary,  it 


The  Charter  specifically  contemplates  otherwise  by  including  a 
“Right  to  Know”  provision.  City  Charter  section  2.108  provides  that  “The 
Board  of  Supervisors  shall  adopt  and  maintain  a Sunshine  Ordinance  to 
liberally  provide  for  the  public’s  access  to  thek  governmental  meetings, 
documents  and  records.”  (See  Supp.  RJN,  Ex.  2.)  The  Sunshine 
Ordinance,  originally  adopted  in  1993,  was  amended  in  1999  by  the  voters, 
via  Proposition  G to  provide  access  to  documents  and  records,  as 
recognized  by  the  City  Charter.  The  Voter  Information  Pamphlet  for  the 
proposition  specifically  stated  that  adoption  of  the  amendment  would  mean 
that  the  “City  Attorney  could  not  give  confidential  advice  to  City  officers  or 
employees  on  matters  concerning  government  ethics,  public  records  and 
open  meeting  laws.”  (See  City  and  County  of  San  Francisco  Voter 
Information  Pamphlet  and  Sample  Ballot  (11/2/99)  <http://sJ^Lorg/pdf/ 
main/gic/elections/November2_1999short.pdf  [as  of  March  7,  2014].) 
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should  strive  for  interpretations  of  statutes  that  avoid  conflict  and  do  not 
render  laws  invalid.  {People  v.  Kennedy  (2001)  91  Cal.App.4th  288,  297 
[110  Cal.Rptr.2d  203]  [“It  is  our  duty  when  interpreting  statutes  to  adopt,  if 
possible,  a construction  which  avoids  apparent  conflicts  between  different 
statutory  provisions,  even  if  the  provisions  appear  in  different  codes” 
(citations  omitted)].)^ 

Not  only  would  such  a construction  bring  the  two  municipal 
provisions  into  conflict,  it  would  narrow  Petitioners’  obligation  to  allow 
public  access  to  records.  The  California  Constitution,  obviously  superior  to 
any  local  law,  expressly  requires  that  “[a]  statute. . .shall  be  broadly 


Because  there  is  no  conflict,  Domar  Electric,  Inc.  v.  City  of  Los 
Angeles  (1994)  9 Cal.4th  161  [36  Cal.Rptr.2d  521]  is  inapposite.  In  that 
case,  the  court  examined  whether  a city  charter  precluded  the  city  from 
implementing  a program  requiring  bidders  to  engage  in  certain  conduct  as 
part  of  the  competitive  bid  process  where  the  charter  contained  no 
provision  expressly  allowing  this  program.  In  determining  whether  the 
implementation  of  the  program  conflicted  with  the  charter,  the  court  first 
“construe[d]  the  charter  in  the  same  manner  as  [it]  would  a statute. . .to 
ascertain  and  effectuate  legislative  intent. . ..look[ing]  first  to  the  language 
of  the  charter,  giv[iag]  effect  to  its  plain  meaning...”  {Id.  at  171-172.)  The 
court  explained  that  since  the  charter  did  not  expressly  authorize  or  forbid 
the  city  from  adopting  the  program,  “the  validity. . .must  be  ascertained  with 
reference  to  the  purpose”  of  the  program.”  {Id.  at  173.)  The  court  found 
that  there  was  no  conflict  because  the  program  was  compatible  with  the 
charter’s  provisions  regarding  bidding.  Here,  the  purpose  of  the  Sunshine 
Ordinance  is  not  incompatible  with  the  Charter’s  designation  of  privilege. 
Nothing  in  the  Charter  indicates  that  all  communications  between  the  City 
Attorney  and  his  or  her  clients  are  necessarily  privileged.  In  fact,  it 
provides  otherwise  by  recognizing  the  purpose  of  the  Sunshine  Ordinance. 
(See,  supra,  note  4.)  Reading  the  Charter  to  contain  such  an  implication 
does  not  give  effect  to  its  plain  meaning. 
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construed  if  it  furthers  people’s  right  of  access,  and  narrowly  construed  if  it 
limits  the  right  of  access.”  (Cal.  Const.,  art.  I,  § 3,  subd.  (b)(2);  see  also 
Sander,  supra,  58  Cal.4th  at  312-13.)^ 

D.  There  is  No  Conflict  Because  Attorney-Client 

Communications  are  Not  Necessarily  Confidential 

Petitioners’  argument  rests  on  the  mistaken  premise  that  all 
communications  with  an  attorney  are  necessarily  confidential.  They 
contend,  “Because  confidentiality  is  well-understood  to  apply  to  the 
attorney-client  relationship  and  because  it  is  fundamental  to  that 
relationship,  the  voters  necessarily  intended  that  the  privilege  apply  to  the 
City  Attorney’s  advice.”  (Petition  atp.  21 .)  However,  it  is  plain  that 
communications  with  attorneys,  including  advice  and  requests  for  advice, 
are  very  often  non-confidential. 

That  is  particularly  apparent  for  public  sector  lawyers,  who  are 
subject  to  mandates  that  require  them  to  provide  certain  types  of  advice  in 
settings  that  must  be  accessible  to  the  public.  For  example,  this  state’s 
Brovm  Act  mandates  that  meetings  of  local  legislative  and  other  bodies  be 
conducted  in  the  open,  including  any  communications  with  counsel  not 

^ Moreover,  the  Sunshine  Ordinance  specifically  requires  a narrow 
reading  of  the  City  Charter.  (See  San  Francisco  Admin.  Code  § 67.1 
[“Only  in  rare  and  unusual  circumstances  does  the  public  benefit  fi*om 
allowing  the  business  of  government  to  be  conducted  in  secret,  and  those 
circumstances  should  be  carefully  and  narrowly  defined  to  prevent  public 
officials  firom  abusing  their  authority.”].)  (See  Supp.  RJN,  Ex.  1.) 
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related  to  pending  litigation.  (Gov.  Code,  § 54956.9.)  Even  when  the 
purpose  of  a local  legislative  body’s  communications  is  “to  confer  with,  or 
receive  advice  from  ...  legal  counsel,”  the  body’s  sessions  may  go  into 
closed  session  only  if  “open  session  concerning  those  matters  would 
prejudice  the  disposition  of  the  local  agency  in  the  litigation.”  {Id.)  In 
other  words,  the  Brown  Act  mandates  that  most  attorney-client 
communications  with  a local  legislative  body  take  place  in  open  session. 
When  the  advice  being  sought  or  provided  by  the  attorney  does  not  concern 
pending  litigation,  that  attorney-client  communication  must  be  in  public. 
(See,  e.g.,  Stockton  Newspapers,  Inc.  v.  Members  of  Redevelopment  Agency 
(1985)  171  Cal.App.3d  95,  105  [214  Cal.Rptr.  561]  [no  exemption  where 
“purpose  of  the  communications  with  the  attorney  is  a legislative 
commitment”].)^ 

Petitioners  misconstrue  the  significance  of  Grossman’s  reference  to 
the  above  provisions  of  the  Brown  Act.  This  case  is  not  about  the 
boundaries  of  the  Brown  Act,  nor  the  distinction  it  draws  between 
communications  relating  to  pending  litigation  and  other  advice.  The  point 
of  Grossman’s  reference  to  the  above  provisions  is  to  demonstrate  that 
confidentiality  of  attorney-client  communications  is  not  fundamentally 

^ The  provision  is  sometimes  referred  to  as  a legislative  abrogation  of 
the  attomey-cHent  privileges.  {Shapiro  v.  Bd^  of  Directors  of  Ctr.  City  Dev. 
Corp.  (2005)  134  Cal.App.4th  170,  174  [35  Cal.Rptr.3d  826].) 
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necessary  to  the  provision  of  legal  advice,  and  illustrative  of  the  fact  that 
California  attorneys  have  decades  of  experience  providing  effective  legal 
advice  to  clients  in  circumstances  where  the  law  requires  that  the  advice 
remain  publicly  accessible.  In  San  Francisco,  the  City  Attorney  routinely 
provides  advice  to  the  Board  of  Supervisors,  the  Ethics  Commission,  and 
other  city  boards  in  open  session,  as  do  lawyers  representing  every  other 
California  municipality.  The  Brown  Act’s  public  meeting  requirements 
also  demonstrate  that  the  California  Legislature,  which  is  the  sole  source  of 
the  state’s  attorney-client  privilege  and  attorney  work  product  protection, 
shares  the  view  that  the  effective  provision  of  legal  advice  to  a municipal 
body  does  not  require  confidentiality. 

The  practical  compatibility  of  the  attorney-client  relationship  and 
open  access  for  the  public  is  further  illustrated  by  the  fact  that  other  states 
have  gone  much  further  in  eliminating  privilege  for  public  entities.  In  Neu 
V.  Miami  Herald  Pub  Co.  (Fla.  1985)  462  So.2d  821,  823,  for  example,  the 
Florida  Supreme  Court  held  that  the  state’s  Sunshine  Law  mandated  access 
to  a meeting  between  a city  council  and  the  city  attorney  for  the  purpose  of 
discussing  the  settlement  of  pending  litigation  in  which  the  city  was  a party. 
It  expressly  rejected  the  contention  that  the  statutory  provision  providing 
for  the  confidentiality  of  attorney-client  communications  mandated  a 
different  result,  holding  that  “[t]he  Sunshine  Law  explicitly  provides  for 
public  meetings;  communications  at  such  public  meetings  are  not 
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confidential  and  no  attomey/client  privilege  can  arise  therefi-om.”  {Id.  at 
824.)  (See  also  City  of  North  Miami  v.  Miami  Herald  Pub.  Co.  (Fla.  1985) 
468  So.2d  218,  219)  [no  exemption  under  Florida’s  Public  Records  Act  for 
access  to  an  attorney’s  written  2idv\c€\;  Arkansas  Highway  and  Transp. 
Dept.  V.  Hope  Brick  Works,  Inc.  (1988)  294  Ark.  490, 495  [744  S.W.2d 
711,714]  [explaining  that  attorney-client  privilege  is  not  an  exemption  to 
the  Arkansas’s  Freedom  of  Information  Act].)  * 

E.  A Lawyer’s  Obligation  to  Maintain  Confidences 
Does  Not  Convert  Non-Confidential 
Communications  to  Confidential  Ones 

Petitioners  erroneously  attempt  to  bootstrap  the  City  Charter’s 
general  statement  that  the  City  Attorney  is  “subject  to  the  ‘duties  prescribed 
by  state  laws’”  (Petition  at  26)  into  a mandate  that  trumps  the  Sunshine 
Ordmance.  It  does  not. 


Academic  studies  agree  that  an  attorney’s  representation  of  a public 
entity  client  can  be  fulfilled  in  an  environment  where  the  attorney-client 
privilege  has  been  limited  or  altogether  eliimnated.  The  author  of  the 
leading  treatise  on  the  attorney-client  privilege  wrote,  “Under  the  logic  of 
open  meetings,  sunshine,  and  fireedom  of  information  acts,  seven  states” 
have  abolished  the  attorney-client  privilege  altogether.  (Paul  R.  Rice,  The 
Government’s  Attorney-Client  Privilege:  Should  It  Have  One?,  Pub.  Couns. 
Newsletter,  (Md.  St.  B.  Ass’n,  Baltimore,  MD), 
http://www.acprivilege.com/articles/acgov.md.htm  [cited  in  Leong, 
Attorney-Client  Privilege  in  the  Public  Sector:  A Survey  of  Government 
Attorneys  (2007)  20  Geo.  J.  Legal  Ethics  163,  183].)  He  notes, 
“Significantly,  there  have  so  far  been  no  reported  adverse  consequences 
from  this  action.”  {Id.) 
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Petitioners  cite  the  State  Bar  Act,  which  requires  an  attorney  “[t]o 
maintain  inviolate  the  confidence,  and  at  every  peril  to  himself  or  herself  to 
preserve  the  secrets,  of  his  or  her  client,”  (Cal.  Bus.  & Prof.  Code,  § 6068, 
subd.  (e)(1));  Rule  of  Professional  Conduct  3-100  [prohibiting  disclosure  of 
client  confidences].)  But  neither  section  answers  the  antecedent  question  of 
whether  information  is  confidential  in  the  first  place.  Because  Sunshine 
Ordinance  section  67.24(b)  requires  that  advice  on  the  specified  topics  be 
publicly  accessible,  that  advice  is  never  confidential  from  the  outset.  A 
lawyer  cannot  maintam  m confidence  information  that  is  not  confidential, 
and  is  under  no  obligation  to  do  so.  The  Court  should  reject  Petitioners’ 
invitation  to  over-read  a requirement  to  keep  confidences  into  an  expansion 
of  privilege  to  cover  non-confidential  information.^ 


The  City  Attorney’s  own  “Good  Government  Guide”  recognizes: 

[Ljegal  advice  on  ethics  laws  and  open  government 
laws  may  not  be  confidential  for  another  reason.  The 
Sunshine  Ordinance  provides  that  notwithstanding  any 
exemption  provided  by  law,  any  written  legal  advice 
about  conflicts  or  open  government  laws  may  not  be 
withheld  from  disclosure  in  response  to  a public 
records  request.  Accordingly,  the  practice  of  the  City 
Attorney’s  Office  is  to  inform  any  officer  or  employee 
who  requests  such  advice  in  writing  that  the  advice 
may  be  subject  to  disclosure  upon  request  by  a 
member  of  the  public. 

(See  Request  for  Judicial  Notice  in  Support  of  Opposition  to  Petition  for 

Peremptory  Writ  of  Mandate,  filed  12/23/13  (“RJN”),  Ex.  4.  atpp.22-23.) 
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In  addition,  Petitioner’s  logic  is  backward.  Petitioners  are  not 
lawyers,  they  are  clients;  Grossman’s  requests  were  not  to  the  City 
Attorney,  but  to  a city  agency  and  official.  What  an  attorney  is  or  is  not 
required  to  do  says  nothing  about  his  or  her  client’s  separate  legal 
obligation  to  produce  information.  Statutory  or  regulatory  provisions 
governing  an  attorney’s  duty  of  confidentiality  have  no  bearing  on  the 
principal’s  duties.  The  arguments  made  by  Petitioners  here  have  been 
rejected  by  other  courts  addressing  similar  claims.  For  example,  mDist. 
Atty.  for  Plymouth  Dist.  v.  Bd.  of  Selectmen  of Middleborough  (1985)  395 
Mass.  629,  633-34  [481  N.E.2d  1128, 1131]  the  Massachusetts  Supreme 
Judicial  CouncO  (the  Commonwealth’s  highest  court)  ruled  that  a 
municipal  board  could  not  invoke  the  attorney-client  privilege  to  create  an 
exception  to  the  state’s  open  meeting  law:  “We  view  § 23B  as  a statutory 
public  waiver  of  any  possible  privilege  of  the  public  client  in  meetings  of 
governmental  bodies  except  in  the  narrow  circumstances  stated  in  the 
statute.”  {Id.  at  1 13 1.)  The  Court  expressly  held  that  the  law  did  not 
require  attorneys  to  violate  their  ethical  duties  because  the  “attorney-client 
privilege  is  the  client’s  privilege  to  waive,”  meaning  that  if  “a  cUent 


chooses  to  waive  the  privilege  of  confidentiality,  the  attorney  is  under  no 
further  ethical  obligation  to  keep  the  communications  secret.” 


F.  The  Record  Does  Not  Support  A Conclusion  That 
THE  Sunshine  Ordinance  Impermissibly  Interferes 
WITH  THE  City  Attorp^ey’s  Duties 

Petitioners  further  contend  that  Section  67.24  (b)(l)(iii)  is  at  odds 
with  the  City  Charter  because  it  prevents  the  City  Attorney  from  carrying 
out  his  duties  as  attorney  for  the  City  and  its  agencies.  Those 
“interference”  arguments  are  grossly  exaggerated,  and  wholly  unfounded. 
Section  67.24  (b)(l)(iii)  merely  provides  that  communications  on  certain 


Petitioners  over-read  the  cases  they  cite  in  support  of  the 
proposition  that  the  Court  should  infer  from  the  City  Charter  the  voters’ 
intent  to  require  that  all  communications  between  the  San  Francisco 
officials  and  the  City  Attorney  remain  confidential.  (See  Petition  at  p.  21 
{citing  Johnston  v.  Baker  (1914)  167  Cal.  260,  264  [139  P.  86]  and  Currieri 
V.  City  of  Roseville  (1970)  4 Cal.App.3d  997,  1001  [84  Cal.Rptr.  615]).)  In 
Johnston,  the  court  indicated  that  a statute  authorizing  the  court  m its 
discretion  to  dismiss  an  action  two  years  after  an  answer  was  filed 
necessarily  implied  that  a court  could  order  dismissal  at  any  time  prior  to 
the  expiration  of  two  years  as  well.  In  Currieri,  the  city  charter  provided 
that  the  probation  period  for  a city  employee  would  not  exceed  one  year 
before  the  employee’s  appointment  becomes  permanent,  “carry[ing]  with 
[it]  the  necessary  implication  that  the  probationary  employee,  although  he 
may  be  discharged  summarily  at  any  time  during  the  probationary  year, 
thereafter  automatically  attains  a permanent  status.”  {Currieri,  supra,  at  p. 
1001 .)  In  both  Johnston  and  Currieri  inferences  drawn  flowed  logically 
from  the  statutes.  Here,  in  contrast,  an  unwritten  mandate  that  all  attorney- 
client  communications  remain  confidential  cannot  be  logically  deduced 
from  the  mere  appointment  of  the  City  Attorney.  Of  course,  when  the 
voters  actually  spoke  they  did  so  dkectly  and  clearly  in  the  form  of  the 
express  words  of  the  Sunshine  Ordinance. 
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subject  matters,  namely  those  pertaining  to  open  government  laws,  remain 
accessible  to  the  public.  It  is  not  a reorganization  of  the  relationship 
between  the  City  Attorney  and  his  clients,  nor  is  openness  fundamentally 
incompatible  with  the  attorney-client  privilege. 

Absolutely  nothing  in  the  factual  record  supports  Petitioners’  bare 
assertion  that  section  67.24  (b)(l)(iii)  would  impermissibly  interfere  with 
the  carrying  out  of  the  City  Attorney’s  duties.  In  the  trial  court  Petitioners 
offered  no  evidence  that  would  show  that  a minimal  requirement  that 
limited  categories  of  communications  remain  publicly  accessible  would 
actually  prevent  the  City  Attorney  from  carrying  out  his  duties,  and  as  a 
result  can  point  to  no  facts  in  the  record  to  support  their  position. 

Instead,  Petitioners  rely  on  quotations  from  cases  extolling  the  virtue 
of  confidentiality  in  the  attorney-client  relationship.  (See  Petition  at  pp.  22- 
23  (citing  People  ex  rel.  Dept,  of  Corporations  v.  SpeeDee  Oil  Change 
Systems,  Inc.  (1999)  20  Cal.4th  1135,  1146  [86  Cal.Rptr.2d  816,  980  P.2d 
'm\.  People  V.  Gionis  (1995)  9 Cal.4th  1196,  1207  [40  Cal.Rptr.2d  456, 


^ San  Francisco  Administrative  Code  section  67.24  contains  other 
provisions  precluding  San  Francisco  agencies  from  asserting  CPRA 
exemptions  that  have  not  been  challenged  by  the  City.  For  example. 
Section  67.24(c)  allows  disclosure  of  a broad  range  of  personnel 
information.  Section  67.24(h)  precludes  assertion  of  the  deliberative 
process  privilege,  and  Section  67.24(g)  precludes  reliance  on  the  CPRA’s 
“catch-all”  provisionr  (See  Supp.  RJN,  Ex.  1.)  To  Grossman’s  awareness, 
those  provisions  have  not  been  attacked. 
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892P.2d \\99Y,Huntv.  Blackburn  (1888)  128  U.S.  464,  470  [9  S.Ct.  125, 

32  L.Ed.  488]).)  Precedent  acknowledging  the  value  of  confidentiality  in 

the  attorney- client  relationship  does  not,  however,  provide  a basis  for 

defeating  the  lines  drawn  by  the  voters  establishing  which  of  their  elected 

officials’  communications  should  and  should  not  remain  confidential. 

Sacramento  Newspaper  Guild  v.  Sacramento  County  Bd.  of  Sup  ’rs  (1967) 

255  Cal.App.2d  51  [62  Cal.Rptr.  819]  warns  against  exactly  that 

overextension,  holding  that  while  government  officials  had  an  interest  in 

being  able  to  communicate  confidentially  with  attorneys,  that  should  not  be 

construed  to  allow  a broad  (and  limitless)  assertion  of  privilege  to  defeat 

specific  mandates  that  public  information  remain  available  to  the  public: 

Public  board  members,  sworn  to  uphold  the  law,  may 
not  arbitrarily  or  unnecessarily  inflate  confidentiality 
for  the  purpose  of  deflating  the  spread  of  the  public 
meeting  law.  Neither  the  attorney’s  presence  nor  the 
happenstance  of  some  kind  of  lawsuit  may  serve  as  the 
pretext  for  secret  consultations  whose  revelation  will 
not  injure  the  public  interest.  To  attempt  a 
generalization  embracing  the  occasions  for  genuine 
confidentiality  would  be  rash. 

{Sacramento  Newspaper  Guild,  supra,  255  Cal.App.2d  at  p.  58.)  The  fact 
that  confidentiality  can  play  an  important  role  in  the  effective  provision  of 
legal  representation  is  not  disputed,  but  also  insufficient  to  support  the 
broad  proposition  that  confidentiality  is  an  essential  prerequisite  to  legal 
representation.  Whatever  the  virtues  of  confidentiality  in  the  attomey- 


29 


client  relationship,  there  is  no  overarching  mandate  that  every 
communication  between  a client  and  his  or  her  attorney  be  confidential. 

G.  Petitioners’  Inapposite  Cases  Do  Not  Support  Their 
Position 

Petitioners  place  heavy  reliance  on  Roberts  v.  City  of  Palmdale 
(1993)  5 Cal.4th  363  [20  Cal.Rptr.2d  330,  853  P.2d  496],  erroneously 
arguing  that  in  that  case  “the  California  Supreme  Court  rejected  an 
argument  similar  to  Grossman’s.”  (Petition  at  p.  24.)  The  Roberts  Court 
never  considered  the  issues  raised  here,  and  the  case  has  no  bearing  on 
these  facts.  In  Roberts,  the  Supreme  Court  considered  plaintiffs  contention 
that  the  Brown  Act’s  open  meeting  provision,  which  expressly  abrogated 
attorney-client  privilege  for  oral  communications,  also  mandated 
production  of  written  communications  pursuant  to  a CPRA  request. 
Rejecting  that  position,  the  Court  stated:  “We  see  nothing  in  the  legislative 
history  of  the  amendment  suggesting  the  Legislature  intended  to  abrogate 
the  attorney-client  privilege  that  applies  under  the  Public  Records  Act,  or 
that  it  intended  to  bring  written  communications  from  counsel  to  governing 
body  within  the  scope  of  the  Brown  Act’s  open  meeting  requirements.” 
{Roberts,  supra,  at  377.)  The  Court  declined  to  find  abrogation  by 
implication  or  to  narrow  the  privilege  on  its  own  authority. 

Neither  the  holding  of  the  case  nor  its  reasoning  apply  here.  Roberts 
clarifies  that  the  Brown  Act  does  not  limit  the  CPRA’s  exemption  for 
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written  communications  covered  by  the  attorney- client  privilege.  The 
scope  of  disclosure  mandated  by  the  CPRA  is  not  directly  at  issue  here,  but 
rather  the  scope  of  disclosure  required  by  the  Sunshine  Ordinance — again, 
a local  law  enacted  pursuant  to  the  CPRA’s  provision  allowing  an 
expansion  of  rights  to  public  records.  The  Sunshine  Ordinance  recognizes 
that  it  broadens  access,  and  expressly  states  that  the  types  of  reeords  at, 
issue  must  be  produced  '‘"[njotwithstanding  a department’s  legal  discretion 
to  withhold  certain  information  under  the  California  Public  Records  Act.” 
(San  Francisco  Admin.  Code,  § 67.24  (emphasis  added).)  (See  Supp.  RJN, 
Ex.  1 .)  Thus,  while  Roberts  may  provide  that  the  records  at  issue  here  need 
not  be  produced  under  the  CPRA,  the  Sunshine  Ordinance  directly  states 
that  they  must  be. 

Similarly,  Welfare  Rights  Org.  v.  Crisan  (1983)  33  Cal.3d  766  [190 
Cal.Rptr.  919,  661  P.2d]  answers  a question  not  asked  here.  In  that  case, 
the  Supreme  Court  held  that  clients  in  welfare  proceedings  were  entitled  to 
privilege  even  though  their  representatives  were  not  attorneys.  Petitioners 
argue  that  because  the  Court  found  that  the  establishment  of  the 
relationship  implied  the  creation  of  a privilege,  that  the  appointment  of  the 
City  Attorney  to  act  for  San  Francisco  agencies  must  necessarily  include  a 
mandate  that  communications  between  them  be  privileged.  But  there  is  no 
question  that  the  relationship  between  a municipal  attorney  and  a client 
agency  or  official  is  of  the  type  that  may  give  rise  to  privilege.  The  issue 


31 


here  is  not  whether  attorney-client  communications  are  entitled  to 
privileged  generally,  but  whether  they  are  always  or  necessarily 
confidential.  Welfare  Rights  provides  no  guidance  to  answering  that 
question. 

H.  Petitioners  Cannot  Show  Why  Disclosure  of  These 
Communications  Would  Impede  The  City 
Attorney’s  Representation 

The  premise  that  the  City  Attorney  cannot  carry  out  his  duties  if  his 
client  may  be  under  an  obligation  to  make  those  communications  public  is 
simply  wrong,  and  wholly  incompatible  with  the  California  Legislature’s 
judgment  in  the  Brown  Act  context  that  an  attorney’s  advice  to  local  bodies 
should  be  carried  out  m public.  The  subject  matter  of  Grossman’s  request 
epitomizes  the  type  of  advice  that  does  not  depend  on  confidentiality.  He 
sought  drafts  and  final  versions  of  the  Ethics  Commission’s  regulations 
governing  the  handling  of  Sunshine  Ordinance  matters,  the  associated  staff 
report,  and  records  relating  to  the  “preparation,  review,  revision  and 
distribution”  of  the  drafts  and  staff  report.  The  drafting  of  procedural 
regulations  is  akin  to  a legislative  fimction — different  members  of  the 
public  may  have  different  views  about  what  the  procedures  should  look 
like,  but  the  process  is  fimdamentally  non-adversarial.  No  unfair  advantage 
would  be  conferred  by  giving  the  public  an  insight  into  the  City  Attorney’s 
views  on  different  versions.  Notably,  at  the  most  recent  Ethics 
Commission  meeting,  the  Deputy  City  Attorney  provided  legal  advice  in 
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open  session  on  further  proposed  changes  to  the  Sunshine  Ordinance 
regulations  at  issue. 

Petitioners  argue  that  “the  abrogation  of  the  privilege  significantly 
impedes  the  City  Attorney’s  function.”  (Petition  atp.  30.)  Petitioners 
recite  a parade  of  horribles  that  might  ensue  if  litigation  adversaries  could 
attack  the  attorney-client  privilege  through  Sunshine  Act  or  CPRA  requests. 
Whatever  justification  might  be  found  for  limiting  disclosure  in  the  context 
of  active  litigation,  those  admittedly  trickier  circumstances  are  not  found 
here.  The  drafting  of  regulations  is  a process  that  should  be  open,  and  the 
provision  of  candid,  honest,  well-reasoned  and  complete  legal  advice  in 
connection  with  that  process  is  not  impeded  by  disclosure.  There  is  no 
reason  to  believe  the  questions  to  the  City  Attorney  or  his  answers  would 
be  any  different  regardless  of  whether  communications  were  public  or 
private.  The  Court  need  not  reach  the  issue  of  whether  a litigation 
exception  should  be  read  mto  the  law,  and  need  only  apply  the  law  as 
written.*^ 

Petitioners  cite  Scott  v.  Common  Council  of  the  City  of  San 
Bernardino  (1996)  44  Cal.App.4th  684  [52  Cal.Rptr.2d  161],  a case  where 

Petitioners  erroneously  contend  that  Grossman  is  advocating  that  the 
Court  draw  a distinction  between  communications  relating  to  active 
litigation  and  those  that  are  not.  To  the  contrary,  he  is  arguing  that  the 
Court  need  not  address  a potential  exemption  based  on  facts  not  before  it. 
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the  court  held  that  a city  council  could  not  impair  the  city  attorney’s  charter 
duties  through  a budget  ordinance  and  that  only  voters  could  change  the 
city  attorney’s  duties  by  amending  the  city’s  charter,  to  argue  that  the  San 
Francisco  City  Charter  controls  in  this  case.  Here,  however,  the  Sunshine 
Ordinance  did  not  constitute  a change  to  the  city  attorney’s  duties.  It 
merely  requires  that  a certain  category  of  documents  be  made  available  for 
public  review,  taking  those  documents  out  of  the  potential  realm  of 
privilege.  That  does  not  conflict  with  any  duty  set  out  in  the  City  Charter, 
as  the  Charter  does  not  require  or  mandate  that  all  communications  between 
an  attorney  and  client  be  privileged  and  confidential  in  the  first  place. 

I.  If  There  Was  a PRmLEGE,  The  Voters  Could  Waive  It 

Because  San  Francisco  law  requires  that  the  public  records  at  issue 
be  made  public,  they  were  never  confidential  in  the  first  place,  and  no 
privilege  ever  attached.  The  waiver  of  privilege  is  therefore  a misleading 
and  inapposite  J&ame  of  reference  here.  But  if  disclosure  here  were  viewed 
as  a waiver  of  privilege,  it  is  clear  that  the  voters  of  San  Francisco  were 
empowered  to  make  that  waiver. 

Whatever  difficulty  a municipal  lawyer  might  have  in  ascertaining 
who  holds  the  power  to  waive  the  City’s  privilege  dissolves  when  the 
voters  speak  through  the  ballot  box.  The  California  Constitution  states: 

“All  political  power  is  inherent  in  the  people.”  (Cal.  Const.,  arfril,  § 1.) 

The  San  Francisco  City  Charter  grants  plenary  legislative  power  through 
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direct  action  by  the  voters,  providing  that  “the  voters  of  the  City  and 
County  shall  have  the  power  to  enact  initiatives  and  the  power  to  nullify 
acts  or  measure  involving  legislative  matters  by  referendum.”  (City 
Charter,  §14.100.)  (See  Supp.  RJN,  Ex.  2.)  The  Sunshine  Ordinance  was  a 
valid  and  proper  exercise  of  that  authority. 

In  addition,  as  discussed  above,  local  enactments  like  Sunshine 
Ordinance  section  67.24  (b)(l)(iii)  are  expressly  authorized  by  the  CPRA. 
(Gov.  Code,  § 6253,  subd.  (e).)  It  is  indisputable  that  state  law  supersedes 
local  law.  {Candid  Enterprises,  Inc.  v.  Grossmont  Union  High  Sch.  Dist. 
(1985)  39  Cal.3d  878,  885  [218  CaLRptr.  303,  705  P.2d  876]  [(“If 
otherwise  valid  local  legislation  conflicts  with  state  law,  it  is  preempted  by 
such  law  and  is  void.”].)  Whatever  the  hierarchical  relationship  between  a 
general  provision  of  the  City  Charter  and  a detailed,  specific  enactment  by 
the  voters  directly,  the  fact  that  the  pertinent  section  here  was  authorized  by 
express  state  law  renders  the  debate  of  no  significance. 

Again,  privilege  is  the  wrong  frame  for  this  analysis  because  the 
voters’  directive  here  is  not  to  the  attorney,  but  to  the  city  officials  who 
work  for  and  on  behalf  of  the  voters.  It  may  be  that  the  City  Attorney  is 
bound  not  to  disclose  privileged  information,  and  to  act  zealously  on  behalf 
of  his  clients,  but  that  says  nothing  about  whether  those  clients  may  choose 
to  give  up  their  right  to  confidentiality.  The  voters’  plenary  legislative 
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authority  includes  the  power  to  compel  their  own  officials  to  waive 
privilege/^ 

Petitioners’  arguments  to  the  contrary  do  not  survive  scrutiny.  They 
ask,  “[I]f  voters  could  withdraw  the  privilege  by  ordinance  in  regard  to  the 
matters  mentioned  above,  why  could  they  not  do  the  same  for  any  subject 
on  which  the  City  Attorney  advices  City  officials?”  (Petition  at  p.  3 1.) 
They  contend  that  the  Sunshine  Ordinance  might  be  construed  to  allow  an 
adversary  to  access  litigation  strategy,  or  to  undermine  the  obligation  of  the 
City  to  provide  a defense  to  individual  police  officers.  {Id.)  But  this  Court 
need  not  address  the  boundaries  of  extreme  situations  raised  only 
hypothetically  here.  Petitioners  suggest  that  this  is  a slippery  slope,  but  it  is 
not.  There  may  be  circumstances  where  the  right  of  public  access  conflicts 
with  other  individual  rights  in  other  situations,  but  those  issues  are  not 
raised  here,  and  remain,  if  anything,  a question  for  another  day.^"^ 


Any  distinction  between  attorney  work  product  and  attorney-client 
privilege  makes  no  difference  here.  As  a preliminary  factual  matter,  some 
of  the  documents  at  issue  are  requests  for  advice  to  the  Deputy  City 
Attorney,  so  they  cannot  be  work  product.  Second,  these  requests  were  to 
clients,  not  to  the  attorneys.  Petitioners  overstate  the  law  by  suggesting  that 
clients  may  not  disclose  advice  received  from  their  attorney  that  happens  to 
contain  work  product  without  the  attorneys’  consent.  The  law  is  clear  that 
“an  attorney’s  work  product  belongs  absolutely  to  the  client.”  {Kallen  v. 
Delug  {\9U)  157  Cal.App.3d  940,  950  [203  Cal.Rptr.  879].) 

If  anything,  it  is  Petitioners’  position  that  creates  far-reaching 
implications.  If  Petitioners’  position  is  sustained,  and  there  is  a finding  of 
privilege  here,  that  would  effectively  eliminate  the  Ethics’  Commissions 
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Finally,  Petitioners  place  great  weight  on  the  alleged  differences 
between  the  process  for  instituting  an  amendment  to  the  City  Charter  and 
the  voters  initiating  and  adopting  an  ordinance  or  other  law.  Though  there 
are  some  procedural  differences  for  placing  the  matter  on  the  ballot,  the  fact 
remains  that  simple  majority  voter  approval  is  required  for  both.  The 
Sunshine  Ordinance  was  passed  by  a majority  of  the  San  Francisco  voters, 
whose  express  will  would  be  undone  by  the  action  (taken  on  the  ostensible 
authority)  of  their  own  elected  officials  here.  The  Court  should  strive  to 
give  effect  to  their  will  here,  not  strain  to  read  words  into  statutory  silence 
to  find  a conflict  that  it  must  then  resolve. 

J.  Petitioners  Improperly  Assert  this  Writ 
This  writ  purports  to  be  filed  on  behalf  of  the  Ethics  Commission 
and  its  Executive  Director.  The  Ethics  Commission  has  not,  however, 
authorized  this  proceeding,  and  public  records  indicate  that  it  may  not  even 
be  aware  it  was  filed.  (See  Supp.  RJN,  Ex.  3.)  For  that  reason  alone,  the 
Petition  is  void  and  should  not  be  considered. 

To  bring  this  Petition,  Petitioners  were  required  to  follow  proper 
procedure  laid  out  by  the  Brown  Act.  The  decision  to  file  this  Petition  is  an 

jurisdiction,  under  section  67.34(d),  to  enforce  an  action  for  enforcement  or 
penalties  under  the  Sunshine  Ordinance,  putting  the  Ethics  Commission  in 
violation  of  its  own  bylaws  (which  require  that  any  change  to  the  bylaws  by 
done  through  written  proposed  amendments,  under  Article  XII). 
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“action  taken”  under  the  Brown  Act  because  it  is  “a  collective 
commitment. . .of  a legislative  body  to  make  a positive. . .decision.”  (Gov. 
Code,  § 54952.6.)  Before  taking  such  an  “action”  the  Ethics  Commission 
is  required  to  comply  with  Section  54954.2(a)  of  the  Act,  which  requires, 
among  other  things  (1)  posting  an  agenda  at  least  72  hours  before  the 
meeting  containing  a brief  general  description  of  each  item  of  business  to 
be  transacted  or  discussed  at  the  meeting,  including  items  to  be  discussed  in 
a closed  session,  and  (2)  that  no  action  or  discussion  shall  be  undertaken  on 
any  item  not  appearing  on  the  posted  agenda.  Should  the  action  involve 
litigation  and  should  the  legislative  body  have  a need  to  hold  a closed 
session  to  discuss  that  litigation,  it  must  first  announce  that  closed  session 
and  identify  the  litigation  to  be  discussed.  (Gov.  Code,  § 54956.9.)  The 
Ethics  Commission’s  bylaws  specifically  require  that  it  abide  by  this 
provision.  {See  Article  I,  Section  3 [“The  Commission  shall  comply  with 
all  applicable  laws,  including,  but  not  limited  to,  the  San  Francisco  Charter, 
San  Francisco  Sunshine  Ordinance. . .the  Ralph  M.  Brown  Act. . .”].)  (See 
RJN,Ex.3.) 

None  of  the  required  steps  were  taken.  While  the  writ  is  taken  in  the 
name  of  the  Ethics  Commission,  the  Ethics  Commission  did  not  actually 
bring  it.  Because  the  Ethics  Commission  has  never  authorized  this  Petition 
or  taken  the  action  necessary  to  initiate  and  maintain  it,  the  Court  ought  to 
deny  it  outright. 
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IV.  CONCLUSION 


For  the  foregoing  reasons,  the  Court  should  not  invalidate  a key 
provision  of  the  Sunshine  Ordinance  allowing  for  the  disclosure  of 
documents  requested  by  Grossman.  Grossman  respectfully  requests  that 
this  Petition  be  denied  and  that  Petitioners  be  compelled  to  make  the 
requested  public  records  immediately  available. 

Dated:  March  7,  20 1 3 KERR  & WAGSTAFFE  LLP 


Attorneys  for  mien  Grossman 
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Grossman’s  supplemental  opposition  fails  to  respond  to  many  of  the 
arguments  -in  the  City’s  previously  filed  Petition  and  Reply.  Accordingly, 
the  City  relies  primarily  on  those  briefs.  A few  short  points  bear  emphasis 
here: 

1.  The  Charter  is  not  “silent”  on  attorney-client  privilege. 

Section  6. 100  requires  the  City  Attorney  to  carry  out  his  duties  of 
representing  and  advising  the  City  and  its  officials  subject  to  “powers  and 
duties  prescribed  by  state  laws  for  [his  office],”  including  the  paramount 
duty  of  confidentiality.  Section  6. 1 00  thus  expressly  confers  on  the  City 
Attorney  the  duty  to  protect  confidential  information  subject  to  the 
attorney-client  privilege  (Evid.  Code  §§  954,  955)  and  work  product 
doctrine  (Code  Civ.  Proc.  §§  2018.020,  2018.030).  (See  Petition  at  26-27; 
see  also  People  ex  rel.  Chapman  v.  Rapsey  (1940)  16  Cal.2d  636,  640  [city 
attorney  is  “public  officer  invested  with  all  the  rights  and  privileges  and 
subjected  to  all  of  the  limitations  and  restrictions  imposed  by  the 
Constitution  and  laws  of  this  state  and  considerations  of  public  policy”]; 
People  ex  rel.  Deukmejian  v.  Brown  (1981)  29  Cal.3d  150,  157  [public 
attorney  subject  to  same  Rules  of  Professional  Conduct  as  applied  to  all 
other  attorneys].)  And  regardless,  the  Charter  necessarily  implies  the 
privilege,  because  a municipality  “needs  freedom  to  confer  with  its  lawyers 
confidentially  in  order  to  obtain  adequate  advice,  just  as  does  a private 
citizen  who  seeks  legal  counsel.”  (Roberts  v.  Palmdale  (1993)  5 Cal. 4th 
363,  380;  see  also  Petition  23-25.)  That  which  is  necessarily  implied  is  “as 
much  a part  of  [the  Charter]  as  that  which  is  expressed.”  (Petition  at  21 
[(ydotmg  Johnson  v.  Baker  (1914)  167  Cal.  260,  264].)  Thus,  Grossman’s 
assertion  that  “[t]he  City  Charter  is  silent”  as  to  the  privilege  (Supplemental 
Opposition  [“Supp.  0pp.”]  at  3,  19)  is  both  wrong  and  irrelevant. 
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2.  The  Charter  trumps  initiative  ordinances. 

Grossman  suggests  that  because  they  are  adopted  by  a majority  of 
voters,  voter-enacted  initiative  ordinances  are  the  same  as  voter-enacted 
Charter  amendments  and  are  thus  on  equal  footing  with  the  Charter.  This 
false  premise  underlies  Grossman’s  arguments  that  the  Charter  should  be 
construed  to  avoid  a conflict  with  the  Sunshine  Ordinance  (Supp.  0pp.  at 
19)  and  that  the  voters  may  choose,  by  ordinance,  to  decide  that  certain 
attorney-client  communications  are  not  confidential.  {Id.  at  25,  29,  34-37.) 

Grossman  again  ignores  the  San  Francisco  Charter,  which  provides 
that  the  City  “may  make  ...  all  ordinances  ...  in  respect  to  municipal 
affairs,  subject . . . to  the  restrictions  and  limitations  provided  in  this 
Charter.'''  (Petitioners’  Request  for  Judicial  Notice  in  Support  of 
Supplemental  Reply,  Exh.  A [S.F.  Charter  § 1.101;  emphasis  added].) 

Thus,  all  ordinances  - whether  adopted  by  the  Board  of  Supervisors  or  by 
the  voters  - are  subordinate  to  the  Charter.  The  Charter  is  the  City’s 
“constitution”  and  the  “supreme  law  of  the  municipality.”  {Michael  Leslie 
Productions,  Inc.  v.  City  of  Los  Angeles  (2012)  207  Cal.App.4th  1011, 

1021.)  To  the  extent  there  is  a conflict,  an  initiative  ordinance  must  give 
way  to  the  Charter.  {See,  e.g..  City  and  County  of  San  Francisco  v. 

Patterson  (1988)  202  Cal.App.3d  95,  102.)  The  Charter  and  state  law 
distinguish  initiative  ordinances  from  Charter  amendments  {see  S.F. 

Charter  § 1.101;  Petition  at  13),  and  Grossman’s  arguments  premised  on  his 
refusal  to  acknowledge  the  difference  must  necessarily  be  rejected.  (Reply 
at  9-12,  15-16.) 

3.  Sunshine  Ordinance  section  67.24(b)(l)(iii)  unavoidably 
conflicts  with  the  Charter. 

Grossman  asserts  that  the  Sunshine  Ordinance  does  not  conflict  with 
the  Charter  because  the  Court  can  construe  the  Charter  narrowly  as  not 
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requiring  that  all  attorney-client  communications  be  confidential.  (See, 
e.g.,  Supp.  0pp.  at  19.)  Indeed,  Grossman  goes  so  far  as  to  argue  that  “the 
Sunshine  Ordinance  specifically  requires  a narrow  reading  of  the  City 
Charter.”  (Id.  at  21  n. 6.)  In  a similar  vein,  Grossman  implies  that  the 
Charter  should  be  read  as  incorporating  the  attorney-client  privilege  only 
where  the  privilege  is  shown  to  be  “fimdamentally  necessary  to  the 
provision  of  legal  advice.”  (Id.  at  22-23.) 

These  arguments  make  no  sense.  (See  Reply  at  9-10.)  Statutes  and 
ordinances  are  construed,  when  possible,  to  avoid  conflicts  with  the 
Constitution  or  Charter.  Grossman  cites  no  authority  for  the  proposition 
that  courts  should  narrowly  construe  the  Charter  to  avoid  a conflict  with  the 
Sunshine  Ordinance,  and  Rivero  v.  Superior  Court  (1997)  54  Cal.App.4th 
1048  is  to  the  contrary.  (See  Reply  at  9-10.) 

Nor  can  the  Court  rewrite  the  Charter,  in  the  manner  Grossman 
suggests,  to  limit  the  City’s  assertion  of  the  attorney-client  privilege  to 
situations  in  which  the  City  can  prove  that  the  privilege  is  “fundamentally 
necessary.”  Such  an  interpretation  would  require  the  Court  to  read 
language  into  the  Charter  limiting  the  privilege  that  is  nowhere  to  be  found. 

It  also  would  undermine  the  Charter’s  guarantee  of  adequate  legal  advice 
and  representation  for  San  Francisco  and  its  officials.  If  each  time  a city 
official  or  the  City  Attorney  asserted  the  privilege,  he  had  to  first  prove  the 
particular  communication  was  necessary  to  the  functioning  of  the  attorney- 
client  relationship,  that  would  impose  an  onerous  burden  and  likely  require 
him  to  reveal  much  or  all  of  the  content  of  the  privileged  communication, 
destroying  the  confidentiality  that  the  privilege  seeks  to  preserve. 

Moreover,  the  courts  would  become  embroiled  in  endless  Sunshine 
Ordinance  litigation  claiming  that  particular  communications  were 
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unnecessary  to  an  effective  attorney-client  relationship.  The  associated 
burden  and  expense  would  deter  City  officials  from  asserting  the  privilege, 
discourage  candor  between  tlie  City  and  its  counsel,  and  ultimately  deprive 
the  City  of  the  effective  advice  and  representation  that  Charter  sections 
6. 100  and  6. 102  were  intended  to  provide.  (See  Petition  at  22-25.) 

Grossman’s  proffered  interpretation  also  reverses  the  law  governing 
privilege.  Recognizing  that  to  require  case-by-case  justifications  for 
assertions  of  privilege  would  undermine  the  purposes  for  the  privilege,  the 
Legislature  created  a presumption  that  communications  are  privileged  if  a 
party  claims  they  were  made  in  confidence  to  or  from  an  attorney.  It  also 
imposed  the  burden  on  the  party  seeking  access  - not  the  party  asserting  the 
privilege  - to  prove  otherwise.  (Evid.  Code  § 917(a)  and  Comment, 
Assembly  Comm,  on  Judiciary;  Gordon  v.  Superior  Court  (1997)  55 
Cal.App.4th  1546,  1557). 

In  short,  Grossman’s  suggested  interpretation  of  the  Charter  lacks 
any  language  in  the  Charter  to  support  it  and  defies  common  sense.  Either 
the  Charter  incorporates  the  privilege  or  it  does  not.  There  is  no  basis  for 
reading  it  to  allow  the  privilege  to  be  asserted  only  in  particular  instances 
when  it  is  proven  “necessary”  or  critical  to  the  attorney-client  relationship.  ^ 


‘ Grossman’s  invocation  of  Charter  section  2.108  does  not  change 
this  analysis.  (See  Supp.  0pp.  at  19  n.4.)  Section  2.108  requires  the  Board 
to  “maintain”  a Sunshme  Ordinance  - it  does  not  require  that  the  Ordinance 
disrupt  or  dismantle  the  attorney-client  privilege.  Grossman  similarly 
argues  that  Government  Code  section  6253(e)  authorizes  the  Sunshine 
Ordinance  and  its  purported  invasion  of  attorney-client  privilege.  (See 
Supp.  0pp.  1-2,  16-17.)  But  “[i]f  the  Legislature  had  intended  to  restrict  a 
privilege  of  this  importance,  it  would  likely  declared  that  intention 
unmistalcably,  rather  than  leaving  it  to  courts  to  find  the  restriction  by 
inference  and  guesswork  . . . .”  (Wells  Fargo  Bank  v.  Superior  Court 
(2000)  22  Cal.4th  201,  207.)  Nothing  in  section  6253(e)  purports  to 
abrogate  the  attorney-client  privilege,  and  no  court  has  found  otherwise. 
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4.  Confidentiality  is  important  for  communications 

regarding  campaign  finance,  ethics,  and  open  government 
laws. 

Grossman  blithely  states  that  there  is  no  reason  to  believe  that  the 
disclosure  of  the  records  at  issue  here  would  interfere  with  the  City 
Attorney’s  role.  (See  Supp.  0pp.  at  32-33.)  This  argument  is  a red  herring 
because,  as  set  forth  above,  there  is  no  basis  for  parsing  between  particular 
documents  or  categories  of  documents  in  determining  whether  the  privilege 
exists;  under  the  Charter,  the  privilege  applies  to  all  confidential  attorney- 
client  communications. 

But  even  if  that  were  not  the  law,  and  some  showing  of  necessity 
were  required  before  the  Charter  could  override  an  ordinance  purporting  to 
carve  out  certain  communications  from  the  privilege,  Grossman  is  factually 
wrong  in  arguing  that  there  is  no  necessity  for  the  categories  purportedly 
excepted  in  the  Sunshine  Ordinance:  “[ajdvice  on  compliance  with, 
analysis  of,  an  opinion  concerning  liability  under,  or  any  communication 
otherwise  concerning  the  California  Public  Records  Act,  the  Ralph  M. 
Brovm  Act,  the  Political  Reform  Act,^  any  San  Francisco  Governmental 
Ethics  Code,  or  this  Ordinance.”  (S.F.  Admin.  Code 
§ 67.24(b)(l)(iii).) 

This  very  case  demonstrates  the  point,  since  the  City  Attorney’s 
advice  to  the  Ethics  Commission  about  the  legal  risks  relating  to  its 
regulations  could  provide  a roadmap  to  Grossman,  who  presents  a known 


^The  Political  Reform  Act,  Cal.  Gov.  Code  §§  81000  et  seq., 
addresses  conflicts  of  interest  in  government  decision-maldng,  disclosures 
regarding  government  officials’  financial  interests,  and  reporting  of 
campaign  contributions  and  expenditures.  Needless  to  say,  this  law 
presents  many  complicated  issues  and  has  been  the  subject  of  constitutional 
challenges.  The  ability  to  provide  and  receive  confidential  advice 
concerning  the  Act  is  critical  to  both  City  officials  who  endeavor  to  comply 
with  it  and  to  City  officials  charged  with  enforcing  it. 
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litigation  threat.  {See  Reply  at  4-5, 13-14.)  More  generally,  finding  that 
the  privilege  did  not  exist  with  respect  to  the  City  Attorney’s 
communications  with  the  Ethics  Commission  would  threaten  that  agency’s 
mission  to  pursue  ethics  violations.  The  Charter  requires  the  Ethics 
Commission  to  conduct  investigations  into  alleged  violations  of  campaign 
finance,  lobbying,  conflicts  of  interest  and  governmental  ethics  laws.  {See 
Real  Party  in  Interest’s  Request  for  Judicial  Notice  in  Support  of 
Supplemental  Opposition,  Exh.  2 at  6-7  [S.F.  Charter  § C3.699-13(a)].)  If 
Grossman  were  to  prevail  here,  the  City  Attorney  could  not  advise  the 
Ethics  Commission  regarding  these  investigations  without  compromising 
them;  the  targets  of  the  investigations  could  employ  a Sunshine  Ordinance 
request  to  obtain  access  to  the  City  Attorney’s  advice  to  the  Ethics 
Commission’s  staff  about  the  legal  strengths  and  weaknesses  of  an 
enforcement  matter  in  the  midst  of  the  investigation.  The  City  Attorney’s 
Office  could  therefore  not  fully  advise  and  assist  the  Ethics  Commission  m 
its  enforcement  role. 

5.  The  Charter  confers  the  privilege  on  the  City  and  its 
officials  and  governs  their  obligations  with  respect  to 
disclosure  of  information. 

Grossman  also  argues  that  Charter  sections  6.100  and  6.102  have  no 
bearing  here  because  the  privilege  belongs  to  the  client  and  not  the  attorney. 
{See  Supp.  Opp.  at  26  [“What  an  attorney  is  or  is  not  required  to  do  says 
nothing  about  his  or  her  client’s  separate  legal  obligation  to  produce 
information.”])  Grossman  is  wrong.  His  argument  assumes  that  the 
Charter  sections  providing  for  an  elected  City  Attorney  and  setting  forth  the 
attorney’s  qualifications  and  duties  are  entirely  separate  and  independent  of 
the  rights  and  obligations  of  the  City  itself  That  makes  no  sense.  The 
existence  of  a City  Attorney  with  the  duty  to  advise  and  represent  the  City 
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and  its  constituent  agencies  and  officials  is  an  important  right  that  sections 
6.100  and  6.102  confer  on  the  City,  with  the  ultimate  aim  of  producing  a 
more  effective  government.  The  Charter’s  incorporation  of  the  state  law  of 
attorney-client  privilege  is  designed  not  to  create  some  special  benefit  for 
the  City  Attorney  or  some  duty  on  him  independent  of  the  City.  Rather,  the 
privilege  is  incorporated  for  the  benefit  of  the  City,  to  provide  it  with  the 
“freedom  to  confer  with  its  lawyers  confidentially  in  order  to  obtain 
adequate  advice.”  {Roberts,  5 Cal.4th  at  380.)  Thus,  it  is  the  City  that  the 
Charter  entitles  to  assert  the  privilege,  and  the  City’s  obligations  in  regard 
to  confidentiality  of  attorney-client  advice  are  in  no  sense  “separate”  from 
the  Charter  provisions  creating  the  attorney-client  relationship.  The  Charter 
establishes  that  relationship,  and  only  a Charter  amendment  could  alter  it. 


The  Court  should  grant  the  writ  and  direct  the  Superior  Court  to  set 
aside  its  order  granting  a writ  of  mandate  and  to  enter  a new  order  denying 
Grossman’s  writ. 

Dated:  April  1,  2014 

DENNIS  J.  HERRERA 
City  Attorney 
THERESE  M.  STEWART 
Chief  Deputy  City  Attorney 
ANDREW  SHEN 
JOSHUA  S.  WHITE 
Deputy  City  Attorneys 


By:  /s/Andrew  Shen 

ANDREW  SHEN 

Attorneys  for  Petitioners  JOHN  ST. 
CROIX,  in  his  official  capacity  as 
Executive  Director  of  the  San  Francisco 
Ethics  Commission  and  SAN 
FRANCISCO  ETHICS  COMMISSION 
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Paul  A.  Renne 
Vice-Chairperson 

Brett  Andrews 
Commissioner 

Beverly  Hayon 
Commissioner 

Peter  Keane 
Commissioner 


John  St.  Croix 
XECUTivE  Director 


EXECUTIVE  DIRECTOR’S  REPORT 
TO  THE  SAN  ERANCISCO  ETHICS  COMMISSION 
For  the  Special  Meeting  of  June  23,  2014 


1.  Budget/Staffing. 

The  Mayor’s  proposed  budget  was  released  on  June  2,  2014;  I appeared  before  the  Board 
of  Supervisors  Budget  and  Finance  Committee  to  represent  the  Commission  on  June  16, 
2014.  Our  budget  request  for  FY  2014/15  was  for  $4,707,326;  the  funding  in  the  budget  is 
currently  $4,524,354,  a difference  of  $182,972.  The  budget  is  expected  to  be  finalized  in 
the  next  several  weeks.  If  the  current  funding  figure  for  the  Ethics  Commission  remains 
static,  we  will  continue  to  have  a vacancy  in  the  Enforcement/Investigations  Division. 
Additionally,  the  increase  of  $15,750  in  the  newly  renegotiated  Netfile  contract  was  offset 
by  a corresponding  decrease  in  our  temporary  staff  funds. 


2.  Investigation  and  enforcement  program. 

As  of  June  16,  2014,  there  were  21  pending  formal  complaints  alleging  violations 
within  the  Ethics  Commission’s  jurisdiction. 


Category 

# of  Complaints 

Campaign  Finance 

15 

Conflict  of  Interest 

2 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

0 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

2 

TOTAL 

21 

3.  Campaign  finance  disclosure  program. 

a.  Filing  deadline.  May  22,  2014  was  the  filing  deadline  for  the  Second  Pre-Election 
statement,  which  covers  the  reporting  period  ending  May  17,  2014. 

Due  to  recent  changes  to  the  Campaign  Finance  Reform  Ordinance  and  Ethics 
Commission  regulations,  all  committees  must  now  file  electronic  statements  and 
complete  electronic  signature  requirements.  Staff  has  informed  treasurers  and 
candidates  about  the  new  requirements  and  has  provided  detailed  instructions.  Staff 
continues  to  inform  and  assist  committees  during  this  transition. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  fiscal  year  2013-2014, 
as  of  May  31,  2014,  the  Commission  collected  a total  of  $13,736  in  campaign  finance 
late  fees  and  forfeitures.  Outstanding  late  fees  and  forfeitures  total  $16,359,  of  which 
$13,260  is  pending  at  the  Bureau  of  Delinquent  Revenues  (BDR). 
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c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  TBPR).  The  following 
chart  provides  details  on  active  accounts  referred  to  BDR  as  of  May  31,  2014; 


# 

Committee/ 

Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 

referral 

effective 

Original 

amount 

referred 

Last 

month’s 

balance 

Current 
balance 
(Changes  are 
in  bold) 

1 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

2 

Coalition  to  Elect 
Chris  Jackson  to 
Community  College 
Board 

1302351 

Chris  Jackson 

6/17/11 

$2,658.90 

$2,658.90 

2,658.90 

3 

Chris  Jackson  For 
Community  College 
Board 

1347066 

Chris  Jackson 

7/12/13 

$6,600.94 

$6,600.94 

$6,600.94 

TOTAL 

$13,260 

4.  Revenues  report. 

For  fiscal  year  2013-2014,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of 
June  18,  2014,  the  Commission  received  $87,224  as  summarized  below.  The  figure  represents 
collection  of  approximately  87  percent  of  expected  revenues  for  fiscal  year  2013-2014,  with 
about  90  percent  of  the  fiscal  year  having  elapsed. 

Revenues  received  as  of  June  18,  2014: 


Source 

Budgeted  Amount  FY 
13-14 

Receipts 

Lobbyist  Fees 

$27,000 

$60,000 

Other  Ethics  General 

$1,000 

$15 

Campaign  Finance  Fines 

$50,000 

$13,736 

Campaign  Consultant  Fees 

$18,000 

$6,000 

Lobbyist  Fines 

$1,000 

$200 

Statements  of  Economic  Interests  Fines 

$1,000 

$1,510 

Other  Ethics  Fines 

$1,000 

$4,713 

Campaign  Consultant  Fines 

$1,000 

$1050 

Unallocated 

$0 

$0 

Total 

$100,000 

$87,224 

5.  Lobbyist  program. 

As  of  June  16,  2014,  102  individual  lobbyists  were  registered  with  the  Commission.  Total 
revenues  collected  to  date  for  the  2013-2014  fiscal  year  amount  to  $60,200,  with  $60,000  in 
lobbyist  registration  fees  and  $200  in  fines.  The  filing  deadline  for  the  next  lobbyist  disclosure 
statement  is  July  15,  2014. 


6.  Campaign  Consultant  program. 

As  of  June  17,  2014,  22  campaign  consultants  were  registered  with  the  Commission.  $6,000  in 
registration  fees  and  $1,050  in  fines  and  have  been  collected  so  far  during  the  2013-2014  fiscal 
year.  The  next  campaign  consultant  quarterly  report  deadline  is  Monday,  September  15,  2014, 
covering  the  reporting  period  from  June  1,  2014  through  August  3 1,  2014.  Staff  will  send 
reminders  to  all  active  campaign  consultants  before  the  deadline. 

7.  Statements  of  Economic  Interests. 

On  June  3,  2014,  a second  set  of  reminder  letters  were  sent  to  the  sixteen  (16)  individuals  who 
had  not  yet  filed  their  Annual  Form  700  with  the  Commission.  As  of  June  17,  2014,  the  number 
of  non-filers  had  been  reduced  to  eight  (8)  individuals.  Anyone  who  has  still  not  filed  as  of 
June  30,  2014  be  referred  to  the  Fair  Political  Practices  Commission  for  enforcement  in  early 
July,  2014. 

8.  Outreach  and  Education. 

Commission  staff  hosted  representatives  from  the  Fair  Political  Practices  Commission  (“FPPC”) 
and  the  Franchise  Tax  Board  (“FTB”)  on  Thursday,  June  5,  2014.  FPPC  staff,  including 
Enforcement  Chief  Gary  Winuk  (talking  in  photo  below),  made  presentations  regarding  the 
intake,  investigation  and  prosecution  of  campaign  finance  and  conflict  of  interest  complaints, 
while  the  FTB  staff  provided  insight  regarding  their  audit  procedures  for  campaign  committees. 


Additionally,  the  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible 
Activities  to  City  departments  via  web  trainings.  The  following  are  web  video  trainings 
available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 
Candidates’  Training 


Controller’s  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner’s  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
June  23,  2014 

Room  400,  City  Hall  GOVERNMENT 

1 Dr.  Carlton  B.  Goodlett  Place  DOCUMENTS  DEPT 

San  Francisco,  CA  94102 

JUL  2 5 2014 


I.  Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:32  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Paul  Renne,  Vice- 
Chairperson;  Beverly  Hayon,  Commissioner.  Brett  Andrews,  Commissioner  (absent,  excused); 
Peter  Keane,  Commissioner  (absent,  unexcused). 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Jesse  Mainardi,  Deputy  Executive 
Director;  Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Josh  White,  Deputy  City  Attorney  (DCA). 

OTHERS  PRESENT:  Patrick  Monette-Shaw;  Ray  Hartz;  Allen  Grossman;  John  Nulty;  Hope 
f t'  Johnson;  Gilbert  Chriswell  [phonetic];  Michael  Nulty;  Anita  Mayo;  and  other  unidentified 
members  of  the  public. 

MATERIALS  DISTRIBUTED: 

Staff  Memorandum  re:  Pending  Amendments  to  the  City’s  Lobbyist  Ordinance,  dated 
June  18,  2014; 

- Order  to  Show  Cause,  Court  Docket  and  Appellate  Briefs  for  Grossman  v.  John  St.  Croix, 
Executive  Director,  and  San  Francisco  Ethics  Commission,  San  Francisco  County 
Superior  Court,  Case  No.  CPF-13-513221;  California  Court  of  Appeal  1st  Dist.,  Case  No. 
A140308; 

- Draft;  minutes  of  the  Commission’s  Special  Meeting  of  May  28,  2014; 

- Executive  Director’s  Report. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 


Patrick  Monette-Shaw  stated  that  he  filed  a complaint  against  David  Pilpel  with  the  Clerk  of 
the  Board  for  an  alleged  Statement  of  Incompatible  Activities  violation.  He  stated  that  he 
also  copied  the  Ethics  Commission  on  the  complaint.  He  stated  that  Mr.  Pilpel  held  himself 
out  as  representing  the  entire  Sunshine  Ordinance  Task  Force  to  the  Ethics  Commission  at  its 
April  2014  meeting. 


Ray  Hartz  stated  that  several  comments  made  by  Ethics  Commission  members  at  its  May 
2014  meeting  regarding  the  Sunshine  Ordinance  were  inappropriate.  He  stated  that  the 
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Executive  Director  uses  his  position  to  manipulate  the  outcome  of  hearings.  He  stated  that 
the  public  has  a right  to  see  documents  that  are  not  prohibited  from  disclosure. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is 
neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission; 

I request  that  each  member  of  the  Ethics  Commission  review  the  recording  for  its  May 
28,  2014  meeting.  When  members  of  the  public  raised  the  issue  regarding  documents 
provided  to  the  members  of  the  commission  and  yet  not  to  the  public,  some  of  the 
comments  made  by  the  members  of  the  commission  were  completely  inappropriate! 

The  Sunshine  Ordinance,  which  like  it  or  not  this  Ethics  Commission  has  an  obligation  to 
enforce,  requires  that  such  documents  be  provided  to  the  public.  My  personal  concern 
about  such  documents  is  St.  Croix,  using  his  position  as  Executive  Director,  to 
manipulate  hearings  held  before  this  commission.  He  determines  in  advance  the 
desired  outcome  and  then  presents  "evidence"  that  will  support  that  outcome  and 
either  marginalizes  and/or  omits  "evidence"  that  will  not!  The  public  has  a right  to  see 
documents  that  you  consider  in  open  or  closed  session  that  are  not  specifically 
prohibited  from  disclosure. 

Allen  Grossman  stated  that  many  public  records  related  to  agenda  item  number  six  were  not 
provided  to  the  Commission.  He  stated  that  the  matter  referenced  in  that  agenda  item  began 
in  2012.  He  stated  that  there  is  not  a case  pending  at  the  court  because  the  only  thing  left  to 
happen  is  for  the  Court  of  Appeal  to  issue  its  decision.  He  stated  that  there  is  no  defendant, 
because  the  Executive  Director  arid  Ethics  Coiriifiission  were  riamed  respondents  in  the 
superior  court  action  and  the  Ethics  Commission  is  the  petitioner  in  the  appeal.  He  stated 
that  he  is  baffled  as  to  what  action  the  Ethics  Commission  could  take  regarding  this  matter  at 
this  point. 

John  Nulty  stated  that  he  wanted  to  request  that  the  Commission  direct  staff  to  accept  his 
Statement  of  Participation  or  Non-Participation  in  Public  Financing  Program  Form  SFEC- 
142(a).  He  stated  that  the  l^thics  Comj^ission  should  have  a check-off  list  for  candidates  like 
other  departments,  and  that  the' Ethics  Commission  is  not  functional. 

Hope  Johnson  stated  that  agenda  item  six  should  be  heard  in  open  session.  She  stated  that 
the  Sunshine  Ordinance  does  not  allow  for  the  attorney-client  privilege.  She  stated  that  the 
Sunshine  Ordinance  Task  Force  was  shut  out  of  the  Ethics  Commission’s  deliberations 
regarding  the  Ethics  Commission’s  adoption  of  its  regulations  to  handle  Sunshine  Ordinance 
complaints.  She  stated  that  the  City  Attorney  cannot  assist  departments  in  withholding 
documents. 

Gilbert  Chriswell  [phonetic]  of  New  District  8 stated  that  the  names  of  the  Ethics 
Commission  members  should  appear  on  the  agenda.  He  stated  that  he  ran  for  elective  office 
in  2000  and  he  did  not  receive  public  financing.  He  stated  that  he  has  heard  of  candidates 
having  problems  knowing  when  to  report  for  public  financing.  He  stated  that  in  2000  the 
Ethics  Commission  had  a calendar  of  dates  to  assist  candidates. 
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Michael  Nulty  stated  that  he  filed  as  a candidate  and  set  up  an  online  filing  account.  He 
stated  that  he  attempted  to  file  his  Statement  of  Participation  or  Non-Participation  in  Public 
Financing  Program  SFEC-142(a)  with  the  Ethics  Commission  on  June  13,  June  17,  and  June 
19,  and  was  told  each  time  that  he  could  not  file  that  form.  He  stated  that  Ethics  Commission 
staff  told  him  that  the  form  could  not  be  accepted  after  June  10.  He  stated  that  Ethics 
Commission  staff  failed  to  tell  him  what  procedures  to  take.  He  stated  that  the  form  was  not 
handed  to  him  with  the  rest  of  the  documents  that  he  received  when  he  initially  filed. 

III.  Discussion  regarding  legislation  passed  by  the  Board  of  Supervisors  on  June  17, 
2014,  which  amends  the  City’s  Lobbyist  Ordinance  to,  among  other  things:  (1) 
change  the  lobbyist  qualification  threshold;  (2)  increase  the  number  of  City 
officials  covered  by  the  ordinance;  (3)  modify  certain  exemptions  from  the 
lobbyist  registration  requirement;  (4)  impose  certain  Commission  mandates;  (5) 
add  new  enforcement  provisions;  and  (6)  require  reporting  by  certain  permit 
expediters  and  developers. 

Deputy  Executive  Director  Mainardi  introduced  the  item  and  highlighted  that  the  most 
significant  change  to  the  Lobbyist  Ordinance  was  to  the  registration  threshold,  and  the  addition 
of  permit  expediters. 

Vice-Chairperson  Renne  asked  how  the  Commission  will  reach  out  to  educate  the  public  on  the 
changes  to  the  Lobbyist  Ordinance.  Deputy  Director  Mainardi  responded  stating  that  the 
Commission  will  update  its  information  online,  and  to  the  lobbyist  manual. 

Vice-Chairperson  Renne  asked  if  the  changes  would  require  that  any  individual  member  of  the 
public  who  reaches  out  to  a City  official  will  now  be  considered  a lobbyist.  Deputy  Director 
Mainardi  responded  stating  that  there  is  still  a monetary  threshold  to  register  as  a lobbyist  and 
that  the  changes  reduce  that  amount  to  compensation  of  one  penny. 

Responding  to  a question  from  Chairperson  Hur,  Deputy  Director  Mainardi  responded  stating 
that  the  changes  will  likely  cause  an  increase  in  the  number  of  registered  lobbyists  which  will 
take  additional  resources  to  administer.  He  continued  stating  that  the  addition  of  a new 
disclosure  category  of  permit  expediter  will  also  increase  costs  to  put  those  forms  online,  along 
with  increased  costs  to  the  Commission  to  perform  the  now  mandatory  audits  of  reported 
lobbyist  activity. 

Chairperson  Hur  stated  that  the  new  law  only  requires  one  audit  per  year,  but  that  he  would  like 
the  Commission  to  perform  more  than  that  each  year. 

Public  Comment: 


Ray  Hartz  stated  that  the  conversation  he  just  heard  is  disturbing.  He  stated  that  the  Ethics 
Commission  is  treating  these  changes  as  a “fait  accompli”  imposed  by  the  Board  of  Supervisors. 
He  stated  that  the  Ethics  Commission  has  an  obligation  to  review  these  changes,  and  that  he  will 
be  carefully  following  the  implementation  of  this  law.  He  stated  that  with  the  new  threshold 
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contact  requirement,  a lobbyist  could  contact  City  officials  48  times  a year  without  triggering  the 
registration  requirement.  He  stated  that  the  exemption  for  non-profits  is  inexcusable,  and  that  the 
Commission  should  perform  at  least  20  audits  a year.  He  stated  that  this  is  just  “Chiu” 
legislation  to  hide  how  many  times  he  meets  with  lobbyists. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is 
neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission: 

I will  be  following  very  carefully  the  discussion  regarding  this  agenda  item  and  any 
subsequent  action  that  might  be  recommended  or  taken.  In  section  1,  as  long  as 
contacts  with  elected  officials  are  through  an  in-house  "lobbyist/'  contacts  can  exceed 
^ 48  per  year  without  triggering  the  threshold.  In  section  3,  adding  an  exemption  for 
"nonprofit  organizations/'  is  wholly  unacceptable!  Such  groups  receive  many  millions  of 
dollars  per  year  as  a result  of  their  contacts  with  city  officials.  Such  contacts  must 
remain  subject  to  public  scrutiny.  In  section  4,  "random  audits  of  at  least  one  lobbyist 
per  year/'  is  nothing  but  a joke!  "The  Chiu  legislation"  is  nothing  but  an  effort  by  David 
Chiu  to  hide  some  of  the  597  contacts  with  lobbyists  documented  by  Supervisor  Campos 
campaign.  The  BOS  will  pass  these  amendments  to  hide  the  overwhelming  impact 
lobbyists  have  on  our  city  officials,  particularly  members  of  the  BOS. 

Patrick  Monette-Shaw  stated  that  the  Ethics  Commission  has  an  ethical  imperative,  but  has 
problems  with  doing  that.  He  stated  that  the  one  audit  requirement  is  ridiculous.  He  stated  that 
private  citizens  should  not  be  considered  lobbyists.  He  stated  that  the  Ethics  Commission  should 
urge  the  Mayor  to  send  this  legislation  back  to  the  Board  of  Supervisors  to  make  it  clear  that  this 
law  will  not  apply  to  private  citizens. 

Anita  Mayo  stated  that  the  Commission  should  reach  out  to  lobbyists  and  developers  regarding 
the  changes,  particularly  because  the  new  law  irnposes  joint  liability  on  the  lobbyist  and 

1 . *'  (kSP 

employer. 

IV.  Discussion  and  possible  action  regarding  proposed  stipulation,  decision  and 
order  in  connection  with  a complaint  initiated  or  received  by  the  Ethics 
Commission.  Closed  Session. 

Executive  Director  St.  Croix  stated  that  the  Commission  will  take  separate  public  comment  and 
vote  on  each  of  agenda  items  four,  five,  and  six,  and  then  hold  one  closed  session.  DCA  White 
stated  that  is  permissible.' 

Public  Comment: 

Ray  Hartz  stated  that  under  the  Sunshine  Ordinance,  agenda  items  must  be  sufficiently  clear  and 
specific  to  alert  a person  of  average  intelligence  and  education  whose  interests  are  affected  by 
the  item  so  that  he  or  she  would  know  to  attend.  He  stated  that  the  agenda  item  description  for 
this  item  fails  to  do  that.  He  stated  that  the  Ethics  Commission  should  hold  this  item  in  open 
session.  He  stated  that  the  Ethics  Commission  could  be  discussing  something  about  him  in 
closed  session,  and  he  would  not  know. 
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The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is 
neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission: 

Sunshine  Ordinance  section  67.7(b)  reads  as  follows:  "A  description  is  meaningful  if  it  is 
sufficiently  clear  and  specific  to  alert  a person  of  average  intelligence  and  education 
whose  interests  are  affected  by  the  item  that  he  or  she  may  have  reason  to  attend  the 
meeting  or  seek  more  information  on  the  item."  How  would  anyone  know  if  their 
interests  are  affected  by  this  description?  It  says  nothing  more  than  a discussion  of 
"anticipated  litigation."  Telling  the  public  some  information,  such  as  the  specific  case  to 
be  discussed,  would  not  in  any  way  breach  confidentiality  or  compromise  attorney- 
client  privilege.  It  would,  on  the  other  hand,  alert  a person  whose  interests  are  affected 
by  the  item,  which  is  a requirement  of  the  law.  I sincerely  hope  this  commission  will  not 
attempt  to  dismiss  out  of  hand  the  public's  very  real  concern  that  matters  be  considered 
in  full  view  of  the  public. 

Patrick  Monette-Shaw  stated  that  the  descriptions  for  agenda  items  four,  five,  and  six  should  be 
broader.  He  stated  that  the  Commission  could  list  the  type  of  case  to  be  discussed  in  closed 
session  in  the  description. 

Allen  Grossman  stated  that  the  agenda  item  description  is  not  in  compliance  with  the  Brown  Act. 
He  stated  that  the  Commission  has  the  burden  to  demonstrate  that  disclosing  the  name  of  the  case 
to  be  discussed  would  prejudice  the  outcome. 

DCA  White  advised  the  Commission  that  under  the  City  Charter,  agenda  items  four  and  five 
must  be  conducted  in  closed  sessioil.^e,  stated  the  Commission  has  the  discretion  to  discuss 
item  six  in  open  session  if  it  so  chooses,  but  that  item  six  is  indeed  pending  litigation. 

Vice-Chairperson  Renne  stated  that  the  Ethics  Commission  has  informed  each  respondent  in  a 
complaint  of  the  matter.  He  stated  that  to  protect  a respondent’s  right  to  privacy,  the 
Commission  must  determine  if  there  is  probable  cause  to  believe  a violation  of  law  occurred  in 
closed  session.  He  stated  that  if  the  Commission  determines  that  there  is  probable  cause  to 
believe  a violation  of  law  occurred,  the  Commission  makes  that  announcement  in  open  session 
immediately  following  the  closed  session. 

Motion  14-06-23-01  (Renne/Hayon)  Moved,  seconded  and  passed  (3-0,  Andrews  absent, 
excused;  Keane  absent,  unexcused)  that  the  Ethics  Commission  go  into  closed  session  for 
agenda  item  four. 

V.  Discussion  and  possible  action  regarding  probable  cause  determinations  in 
connection  with  complaints  received  or  initiated  by  the  Ethics  Commission. 
Closed  Session. 

Public  Comment: 
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Ray  Hartz  stated  that  Commissioner  Renne  did  not  tell  the  truth  that  all  parties  involved  in  a 
hearing  are  noticed  and  aware  of  the  hearing  date.  He  stated  that  the  Ethics  Commission 
scheduled  a hearing  that  he  was  a party  to  while  he  was  out  of  town  and  he  did  not  receive  notice 
until  he  returned,  which  was  after  the  hearing  date.  He  stated  that  for  this  agenda  item,  three 
cases  will  be  discussed  that  no  one  knows  anything  about.  He  stated  no  documents  were 
provided  to  the  public,  so  legally  the  Commissioners  should  not  have  received  any  documents. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is 
neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission: 

Here  we  have  the  same  issue,  only  in  triplicate!  We  have  three  cases  about  which  no 
one  has  any  idea,  apparently  including  the  members  of  this  commission,  regarding  what 
cases  will  be  discussed.  Of  course,  I'm  assuming  that  since  no  documents  whatsoever 
were  provided  for  the  public,  that  the  commissioners  received  nothing  in  advance. 

What  the  public  is  asked  to  believe  is:  you're  going  to  discuss  three  cases  without  any 
advance  consideration  or  preparation.  Don't  know  what  the  cases  are,  don't  know  the 
scope  of  the  discussion,  damn,  don't  have  any  idea  at  all!  If  that  is  the  case,  you  actually 
can  have  no  idea  whether  to  go  into  closed  session  or  hdt>  lf  you  don't  know  what 
you're  going  to  discuss  how  can  you  rationally  decide  that  a closed  session  is  required? 
Sunshine  ordinance  [sic]  section  67.8  states  that  the  agenda  disclosure  shall  "specifically 
identify  a case  under  discussion." 

Patrick  Monette-Shaw  stated  that  at  the  last  Commission  meeting,  DCA  White  told 
Commissioner  Keane  that  because  documents  were  not  provided  for  the  public,  the  Grossman 
discussion  needed  to  be  postponed.  He  stated  that  this  agenda  item  also  violates  the  Brown  Act 
and  he  requested  that  DCA  White  comment  on  whether  the  Commission  can  hear  this  item. 

Allen  Grossman  stated  that  the  description  for  this  agenda  item  is  confusing.  He  stated  the 
public  cannot  ascertain  what  will  be  discussed.  He  stated  that  the  Brown  Act  requires  that  an 
agency  name  the  litigation  unless  doing  so  will  jeopardize  the  agency’s  ability  to  conclude 
existing  settlement  negotiations. 

Motion  14-06-23-02  (Renne/Hayon)  Moved,  seconded  and  passed  (3-0,  Andrews  absent, 
excused;  Keane  absent,  unexcused)  that  the  Ethics  Commission  go  into  closed  session  for 
agenda  item  five. 

VI.  Discussion  regarding  the  status  and  background  of  pending  litigation  as 

defendant,  Grossman  v.  John  St.  Croix,  Executive  Director,  and  San  Francisco 
Ethics  Commission,  San  Francisco  County  Superior  Court,  Case  No.  CPF-13- 
513221;  California  Court  of  Appeal  1st  Disk,  Case  No.  A140308.  Partial  Closed 
Session. 

Public  Comment: 

Ray  Hartz  stated  that  he  had  been  waiting  with  anticipation  on  whether  or  not  the  Ethics 
Commission  will  go  into  closed  session  for  this  item.  He  stated  that  he  predicts  that 
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Commissioners  Hur,  Rerme,  and  Hayon  will  vote  to  go  into  closed  session  and  that 
Commissioners  Keane  and  Andrews  will  vote  to  hold  the  discussion  in  open  session.  He  stated 
that  Executive  Director  St.  Croix  hides  as  much  as  possible.  He  stated  that  many  people  do  not 
attend  these  meetings  because  they  know  the  Ethics  Commission  is  a bunch  of  politicos. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is 
neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission: 

f ve  been  waiting  with  keen  anticipation  for  the  result  of  the  discussion  whether  to 
handle  this  agenda  item  in  "full  view  of  the  public."  Hell,  I'm  curious  as  to  whether  you 
let  the  public  have  any  opportunity  to  observe  your  discussion?  I'm  going  to  go  out  on 
the  limb:  Hur,  Rennie  [sic]  and  Hayon  will  vote  to  hide  and  Keane  and  Andrews  will  vote 
to  let  the  Sunshine  in.  I win  either  way!  Either  I'm  right  and  you  choose  to  hide  or  I'm 
wrong  and  you  choose  to  be  open.  I doubt  I will  be,  but,  I sincerely  hope  I'm  wrong! 

John  St.  Croix's  pattern  of  hiding  as  much  as  possible  is  getting  truly  tiring:  not  placing 
items  properly  on  the  agenda,  not  providing  supporting  documents,  etc.  etc.  etc.  I 
believe  the  members  of  this  Ethics  Commission  need  to  give  the  Executive  Director  clear 
instructions  to  be  as  open  as  possible. 

Patrick  Monette-Shaw  stated  that  the  memory  of  the  Ethics  Commission  has  slipped.  He  stated 
that  the  Ethics  Commission  is  not  the  defendant  in  this  case.  He  stated  that  in  the  last  meeting 
Commissioner  Keane  wanted  to  ignore  the  advice  of  DCA  White  whieh  was  to  postpone  the 
item.  He  stated  that  this  item  is  not  really  pending  litigation. 

Allen  Grossman  stated  that  following  the  last  meeting,  he  made  a records  request  to  the 
Commission  for  the  documents  that  were  provided  to  the  Commission  members,  and  that  one  of 
the  records  was  withheld  citing  the  attorney-client  privilege.  He  stated  that  even  if  the  Ethics 
Commission  prevails  at  the  appellate  level,  this  case  is  going  to  the  Supreme  Court.  He  stated 
that  the  Ethics  Commission  bylaws  require  that  it  comply  with  the  Sunshine  Ordinance. 

Hope  Johnson  stated  that  the  Commission  should  discuss  this  item  in  open  session.  She  stated 
that  for  four  years  the  Conurdssion  issued  memoranda  that  stated  Sunshine  Ordinance  Task 
Force  referrals  were  not  valid.'  She  stated  that  the  Sunshine  Ordinance  was  approved  by  the 
voters  and  that  City  departments  belong  to  the  people,  so  records  are  presumed  to  be  publie. 

Chairperson  Hur  stated  that  the  Commission  could  hold  an  open  session  discussion  to  get  an 
update  on  the  litigation  and  then  go  into  closed  session  to  obtain  legal  advice. 

Vice-Chairperson  Renne  proposed  waiving  the  attorney-client  privilege  and  discussing  the  entire 
matter  in  open  session. 

Commissioner  Hayon  stated  that  she  would  be  fine  with  an  open  session  discussion  to  get  an 
update  on  the  litigation,  but  is  not  willing  to  waive  the  attorney  client  privilege. 
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Motion  14-06-23-03  (Hayon/Renne)  Moved,  seconded  and  passed  (3-0,  Andrews  absent, 
excused;  Keane  absent,  unexcused)  that  the  Ethics  Commission  receive  a status  update  on 
item  six  in  open  session  then  go  into  closed  session  for  agenda  item  six  to  recieve  attorney 
advice. 

Executive  Director  St.  Croix  gave  a brief  outline  of  the  litigation  to  date.  He  also  stated  that 
Commissioner  Keane  requested  a discussion  on  the  matter  related  to  the  appeal  and  that  was  why 
the  Commission  was  only  provided  with  the  appellate  documents. 

Responding  to  Chairperson  Hur,  DCA  White  stated  that  the  superior  court  judge  did  not  review 
the  withheld  documents.  He  stated  that  both  parties  agreed  that  the  central  issue  was  the 
applicability  of  the  Sunshine  Ordinance  provision  that  removes  the  attorney-client  privilege  for 
any  communication  to  City  departments  concerning  the  California  Public  Records  Act,  the 
Brown  Act,  the  Political  Reform  Act,  any  San  Francisco  governmental  ethics  code,  or  the 
Sunshine  Ordinance. 

Commissioner  Renne  stated  that  in  relation  to  this  item,  ail  documents  were  provided  to  the 
public  with  the  exception  of  a memorandum  to  the  Commission  from  the  City  Attorney. 

Public  Comment: 

Ray  Hartz  stated  that  the  Ethics  Commission  is  a “piece  of  work,”  He  stated  that  this  discussion 
did  not  provide  the  public  any  insight  into  this  matter.  He  stated  that  the  Commission  will  now 
just  go  into  closed  session  to  have  the  real  discussion. 

Patrick  Monette-Shaw  stated  that  he  read  every  brief  filed  in  the  court  case,  and  that  he  was 
appalled  by  each  brief  written  by  the  City  Attorney.  He  stated  that  the  analysis  of  the  City 
Attorney  was  nothing  more  than  “fairy  dust.”  He  stated  that  Mr.  Grossman’s  lawyer  shredded 
DCA  Shen’s  garbage.  He  stated  that  there  is  no  provision  in  the  City  Charter  that  protects  the 
attorney-client  privilege. 

Allen  Grossman  stated  that  he  was  baffled  about  what  would  be  discussed  in  closed  session.  He 
stated  that  the  Ethics  Commission  cannot  assert  the  attorney-client  privilege,  and  that  the  Brown 
Act  requires  that  he  be  given  all  docurhents  related  to  this  agenda  item. 

Hope  Johnson  stated  that  the  Sunshine  Ordinance  provision  at  issue  does  not  allow  for  the 
attorney-client  privilege  to  be  asserted,  and  that  any  advice  by  the  City  Attorney  regarding  the 
Sunshine  Ordinance  cannot  be  privileged. 

Commissioner  Hur  stated  to  Ms.  Johnson  that  the  purpose  for  closed  session  on  item  six  was  to 
discuss  litigation. 

The  Commission  went  into  closed  session  for  items  four,  five,  and  six  at  7:00  PM.  All  members 
of  the  public  left  the  hearing  room.  Chairperson  Hur,  Vice-Chairperson  Renne,  Commissioner 
Hayon,  Executive  Director  St.  Croix,  Deputy  Executive  Director  Mainardi,  Ethics  Commission 
staff  member  Garrett  Chatfield,  and  DCA  White  all  remained  in  the  hearing  room  during  closed 
session. 
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The  Ethics  Commission  came  out  of  closed  session  at  7:55  PM.  Ray  Hartz  returned  to  the 
hearing  room. 

Executive  Director  St.  Croix  read  an  announcement  related  to  agenda  item  four.  He  announced 
that  during  closed  session  the  Commission  approved  a Stipulation,  Decision  and  Order  and  a 
penalty  of  $9,000  with  respect  to  Ethics  Complaint  No.  12-130819. 

Executive  Director  St.  Croix  read  the  following  three  announcements  related  to  agenda  item  five: 

Executive  Director  St.  Croix  announced  that  during  closed  session  the  Commission  found 
probable  cause  to  believe  that  Bob  Squeri,  a former  candidate  and  the  treasurer  of  the  Bob  Squeri 
for  District  7 Supervisor  2012  committee,  committed  two  violations  of  the  San  Francisco 
Campaign  Finance  Reform  Ordinance  by  failing  to  include  a disclosure  statement  in  the  required 
font  size  on  campaign  advertisements. 

Executive  Director  St.  Croix  announced  that  during  closed  session  the  Commission  found 
probable  cause  to  believe  that  Melissa  Apuya,  a former  candidate  and  the  treasurer  of  the  Melissa 
A.  Apuya  for  Democratic  Central  Committee,  1 3th  District  committee,  committed  five  violations 
of  the  San  Francisco  Campaign  Finance  Reform  Ordinance  by  failing  to  file  campaign 
statements. 

Executive  Director  St.  Croix  announced  that  during  closed  session  the  Commission  found 
probable  cause  to  believe  that  Wendy  Aragon,  a former  candidate  and  the  treasurer  of  Committee 
to  Elect  Wendy  Aragon  to  Democratic  County  Central  Committee,  committed  two  violations  of 
the  San  Francisco  Campaign  Finance  Reform  Ordinance  by  failing  to  file  campaign  statements. 

Chairperson  Hur  stated  that  prior  to  the  Commission  moving  into  closed  session,  Hope  Johnson 
still  had  approximately  one  minute  of  public  comment  time.  He  stated  that  Deputy  Executive 
Director  Mainardi  asked  her  if  she  wanted  to  return  to  the  hearing  room  to  complete  her  public 
comment,  and  she  declined.  Chairperson  Hur  apologized  to  Hope  Johnson  and  stated  that  it  was 
rude  of  him  to  interrupt  her  comment. 

Motion  14-06-23-04  (Hayon/Renne)  Moved,  seconded  and  passed  (3-0,  Andrews  absent, 
excused;  Keane  absent,  unexcused)  that  the  Ethics  Commission  not  disclose  attorney  advice 
it  received  during  closed  session  for  agenda  item  six. 

Public  Comment: 

Ray  Hartz  stated  that  the  agenda  could  have  at  least  included  what  the  violations  of  law  were 
without  compromising  any  confidentiality. 

VII.  Discussion  and  possible  action  on  the  minutes  of  the  Commission’s  meeting  of 
May  28,  2014. 

No  discussion. 
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Public  Comment: 

Ray  Hartz  stated  that  the  minutes  for  the  May  meeting  are  an  example  of  why  he  wanted  150 
word  statements  included  in  the  minutes.  He  stated  that  the  public  comment  is  summarized  to 
the  point  of  being  meaningless.  He  stated  that  public  comment  is  constitutionally  protected  free 
speech.  He  stated  that  the  Ethics  Commission  just  dismisses  public  comment  and  there  is  no 
attempt  to  put  into  the  record  what  was  actually  said. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is 
neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission: 

These  minutes  are  perfect  example  is  why  I have  fought  so  hard  for  the  right  to  include 
150  word  summaries  in  the  minutes!  Using  a number  of  rationalizations,  the  minutes 
are  pared  down  to  nothing,  particularly  as  relates  to  the  comments  made  by  the  public. 

In  fact,  these  minutes  are  nothing  but  de  facto  censorship  of  public  participation!  If 
anyone  hearing  these  comments  believes  I'm  off  base,  I'd  simply  asked  that  they  come 
here,  speak  for  three  minutes,  and  then  read  the  summary  in  the  appropriate  minutes. 

See  for  yourself  whether  there  is  anything  that  you  said  which  is  represented  in  a 
meaningful  fashion.  And  I'll  say  it  one  more  time:  we  are  talking  about  constitutionally 
protected  political  free  speech ! The  protection  of  that  free  speech  extends  to  its 
representation  in  the  public  record!  This  is  particularly  true  when  the  free  speech 
equates  to  "a  petition  for  redress  of  grievances!"  [sic  all] 

Motion  14-06-23-05  (Hayon/Hur)  Moved,  seconded  and  passed  (3-0,  Andrews  absent, 
excused;  Keane  absent,  unexcused)  that  the  Ethics  Commission  approve  the  minutes  for 
the  special  meeting  of  May  28,  2014. 

VIII.  Discussion  of  Executive  Director’s  Report 

.ifviown’-tc> 

Executive  Director  St.  Croix  stated  that  he  asked  the  Controller’s  Office  for  assistance  with 
completing  audits  of  campaign  committees.  He  stated  with  that  help,  the  Commission  will  be 
caught  up  with  all  audits  by  the  end  of  the  year.  He  stated  that  the  California  Fair  Political 
Practices  Commission  held  a training  for  staff.  He  stated  that  due  to  increased  compliance, 
revenues  are  slightly  down. 

Public  Comment: 

Ray  Hartz  stated  that  the  Executive  Director’s  report  is  always  the  same  generic  form.  He  stated 
that  from  now  on,  he  will  select  one  item  to  discuss  each  month.  He  stated  that  Luis  Herrera 
perjured  himself  on  his  Statement  of  Economic  Interests  for  years.  He  stated  that  Luis  Herrera 
abused  his  position  and  it  took  members  of  the  public  to  expose  the  wrongdoing. 

The  following  written  summary  was  provided  by  the  speaker,  Ray  Hartz,  the  content  of  which  is 
neither  generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission: 
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This  report  is  always  a generic,  one-size-fits  all,  check  the  box,  evolution!  To  make  these 
discussions  more  meaningful,  each  month  I'm  going  to  select  one  specific  item  to 
discuss.  Today  its  item  7,  on  Statements  of  Economic  Interests.  For  years.  City  Librarian 
Luis  Herrera  accepted  thousands  of  dollars  of  reportable  "gifts"  from  The  Friends.  He 
did  so  while  ignoring  his  fiduciary  responsibility  to  provide  oversight  for  the  millions  of 
dollars  raised  and  expended  each  year  by  that  group.  And,  year  after  year,  he  perjured 
himself  in  denying  the  receipt  of  those  "gifts!"  In  a quid  pro  quo  arrangement  he 
accepted  the  gifts,  lied  about  accepting  them,  and  looked  the  other  way.  He  also 
abused  his  position  as  a City  Department  Head  to  withhold  public  records  which  would 
uncover  this  illegal  activity  in  violation  of  both  the  Brown  act  [sic]  and  the  Sunshine 
Ordinance.  Members  of  the  public  had  to  do  your  Job! 

IX.  Items  for  future  meetings. 

Vice-Chairperson  Renne  stated  that  agenda  items  for  closed  session  should  identify  the  violation 
so  the  public  can  be  better  informed  as  to  the  nature  of  any  closed  session  discussion  regarding 
complaints.  Commissioner  Hayon  agreed. 

Commissioner  Hayon  stated  that  she  would  like  the  Executive  Director  to  look  into  whether  or 
not  the  assertions  by  John  Nulty  and  Michael  Nulty  receiving  incorrect  information  from  staff 
was  true.  She  stated  that  all  staff  should  know  the  correct  information  regarding  filing  deadlines 
and  other  campaign  rules  and  candidate  obligations. 

Public  Comment: 

Ray  Hartz  stated  that  the  Commission  should  reopen  the  Sunshine  Ordinance  referral  that  he  had 
against  Luis  Herrera.  He  stated  the  Commission  made  no  effort  to  determine  why  he  did  not 
attend  the  hearing.  He  stated  that  he  was  out  of  state  and  did  not  receive  notice  of  the  hearing 
until  he  returned.  He  stated  Luis  Herrera  lied  to  the  Commission.  He  stated  there  would  be  no 
cost  to  the  Library  Commission  to  allow  him  to  use  the  overhead  projector,  as  the  Library 
Commission  allows  the  groups  they  like  to  make  overhead  presentations  and  that  is  viewpoint 
discrimination.  He  stated  that  he  was  denied  due  process  and  is  angry  at  the  way  the 
Commission  handled  the  hearing. 

X.  Adjournment. 

Motion  14-06-23-06  (Hay on/Renne)  Moved,  seconded  and  passed  (3-0,  Andrews  absent, 
excused;  Keane  absent,  linexcused)  that  the  Ethics  Commission  adjourn. 

The  Ethics  Commission  adjourned  the  meeting  at  8:20  PM. 
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